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Joe E. Marshall  
Texas Bar No. 13031100 
MARSHALL LAW 
3131 McKinney Ave., Ste. 600 
Dallas, Texas 75204  
Telephone: (214) 579-9173 
jmarshall@marshalllaw.net  
 
ATTORNEY FOR 
JASON RAE, CHAPTER 11 TRUSTEE 
 

IN THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:     §  
      § Case No.  18-32805-SGJ-11 
DIVINE DINING, LLC,   §  
      § Chapter 11 
 DEBTOR.    §  
      § Hearing Date:  January 7, 2019 
      § Hearing Time: 1:30 p.m. 
      §  
 

MOTION TO APPROVE (A) SALE AND ASSIGNMENT PROCEDURES AND BID 
PROTECTIONS IN CONNECTION WITH SALE OF ASSETS AND ASSUMPTION 
AND ASSIGNMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES, 

(B) NOTICE PROCEDURES AND SETTING DATE FOR AUCTION AND SALE 
HEARING, AND (C) THE SALE OF ASSETS FREE AND CLEAR OF ALL LIENS, 

CLAIMS AND INTERESTS, AND (D) RELATED RELIEF 
 
TO THE HONORABLE STACEY G. C. JERNIGAN, U.S. BANKRUPTCY JUDGE: 
 

COMES NOW Jason Rae, the duly appointed Chapter 11 trustee (the “Trustee”) in the 

above-captioned case (the “Bankruptcy Case”), and files this Motion to Approve (A) Sale and 

Assignment Procedures and Bid Protections in Connection with Sale of Assets and Assumption 

and Assignment of Executory Contracts and Unexpired Leases, (B) Notice Procedures and Setting 

Date for Auction and Sale Hearing, (C) the Sale of Assets Free and Clear of all Liens, Claims and 

Interests, and (D) Related Relief (the “Sale Motion”).   

Through this Sale Motion, the Trustee initially seeks an interim order approving (i) the 
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procedures for the bidding on, and sale of, all or substantially all of the estate’s assets and the 

assumption and assignment of unexpired leases and executory contracts, and (ii) scheduling the 

auction and a final sale hearing (“Sale Hearing”) for approval of the sale.  At the Sale Hearing, 

the Trustee is seeking a final order on the Sale Motion  authorizing the Trustee to sell the Divine 

Dining Assets (defined hereinbelow) to the highest bidder free and clear of all liens, claims, 

interests and encumbrances and the assumption and assignment of all designated executory 

contracts. In support of the Motion, the Trustee would respectfully show the following. 

I.    JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. § 1334 and 

11 U.S.C. §§ 363 and 365.  Consideration of this action is a core proceeding pursuant to 28 U.S.C. 

§ 157(b). 

II.   FACTUAL AND PROCEDURAL BACKGROUND 

2. On August 27, 2018 (the “Petition Date”), Divine Dining, LLC (the “Debtor”)1 

commenced this Bankruptcy Case by filing a voluntary petition for relief under Chapter 11 of Title 

11 of the United States Code, 11 U.S.C. § 101, et seq. (the “Bankruptcy Code”).   

3. On August 31, 2018, the Court entered its Order for Appointment of a Chapter 11 

Trustee in the Bankruptcy Case.  The U.S. Trustee thereafter appointed Jason Rae to act in that 

capacity and the Court approved the appointment. 

4. The Trustee is authorized to manage the Debtor’s assets and operations and to sell 

the Divine Dining Assets and assume and assign all executory contracts related thereto subject to 

this Court’s approval. 

5. The Debtor’s principal place of business is located at 1311 W. Airport Freeway, 

                                                 
1 The voluntary petition was filed by the receiver appointed in Cause No. 18-03705/18-04074 by agreement among 
the Debtor’s owners, landlord and franchisor.   
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Irving, Texas, subject to a nonresidential real property lease dated November 30, 2011 between 

the Debtor, as tenant, and Adelphi Group, Ltd., a Texas limited partnership, as landlord (the 

“Landlord”)(the lease, together with all amendments and addendum thereto are collectively 

referred to as the “Lease”). The Debtor is also a party to that certain Franchise Agreement dated 

October 4, 2011 (“Franchise Agreement”) under which the business is operated as a Taco Casa 

franchisee for Mr. Roy Upshaw (the “Franchisor”). In addition to its rights under the Franchise 

Agreement and Lease, the Trustee is in possession, and the estate owns, certain inventory, furniture 

and equipment and related personal property that is utilized in the operation of the business, as 

well as general intangibles, including accounts receivable, customer lists, and business goodwill 

(collectively, all such assets of the estate except for the “Excluded Assets,” shall constitute the 

“Divine Dining Assets”).   

6. The assets which are not being offered for sale during this process include (i) cash 

on hand at the time of closing, (ii) accounts receivable as of the date of closing only to the extent 

such accounts are comprised of merchant credit card receipts necessary to cover the amount of 

accrued and unpaid expenses for the business operations and the costs of administration for the 

Bankruptcy Case as of the closing date, (iii) estate claims and causes of action against third parties 

including claims and actions under Chapter 5 of the Bankruptcy Code, and (iv) any and all 

executory contracts or leases not expressly assumed or assigned or rejected as of the date of 

Closing (the “Excluded Assets”). 

7. Prior to the filing of the Bankruptcy Case, the Debtor, acting by and through the 

Receiver, entered into that certain Asset Purchase Agreement dated August 27, 2018 with North 

Texas Taco Casa, LLC (“Purchaser”), which provided for the sale of the Divine Dining Assets 

and assignment of certain executory contracts through a sale in the Bankruptcy Case pursuant to 
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Bankruptcy Code Sections 363 and 365.  According to the Receiver, she contacted the Franchisor, 

the prior owners of the Debtor, the Landlord and numerous other franchisees of Taco Casa 

restaurants in an attempt to identify potential purchasers of the Divine Dining Assets who would 

have the financial wherewithal and realistically qualify as a franchisee.  In connection with those 

efforts, the Purchaser was the only party at that point willing to make an offer and negotiate with 

the Receiver.   

8. Subsequent to his appointment, the Trustee negotiated with Purchaser to secure the 

proposed purchase of the Divine Dining Assets on terms providing for more clarity on the sale and 

a more favorable outcome for all parties and memorialized such terms in an Amendment to the 

Purchase Agreement dated November 1, 2018 (the original Asset Purchase Agreement with 

Purchaser, together with the foregoing Amendment to the Purchase Agreement are collectively 

referred to herein as the “Purchase Agreement”).  The Purchaser is not an insider of the Debtor 

and has no prior relationship with the Trustee.  The Trustee and Purchaser engaged in arms-length 

negotiations and the proposed sale under the Purchaser Agreement is a good faith offer for the 

Divine Dining Assets in the opinion of the Trustee based on his business judgment. 

9. The Trustee believes, in his reasonable business judgment that an immediate sale 

to the Purchaser pursuant to the Purchase Agreement, or to a qualified bidder on more favorable 

terms, is in the best interest of the Estate and its creditors.   

III.   RELIEF REQUESTED 

10. Pursuant to sections 105(a), 363, 365, 503, and 507 of the Bankruptcy Code, and 

Rules 2002, 6004, 6006, and 9007 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), the Trustee is initially requesting approval of procedures to govern (A) an 

expeditious and efficient bidding, auction and sale process for the Divine Dining Assets, and (B) 

the assumption and assignment of the Franchise Agreement and Lease and any other relevant 
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executory contracts and unexpired leases designated as part of the sale (collectively, the 

“Restaurant Contracts”) to the successful bidder and on terms approved by the Court, including, 

without limitation, the fixing of required cure amounts for the Restaurant Contracts in accordance 

with Section 365(b) of the Bankruptcy Code. The Trustee believes that the procedures proposed 

herein will maximize the value of the Divine Dining Assets and ensure an effective and efficient 

process that will culminate in the sale of all, or substantially all, of the Divine Dining Assets and 

the assumption and assignment of the Restaurant Contracts (the “Sale”).  At the closing of the 

Sale, all net sale proceeds shall be deposited into an account maintained by the Trustee for the 

benefit of the estate, and all valid prepetition liens and/or security interests against the Divine 

Dining Assets, if any, shall attach to such sale proceeds in the same priority as they attached against 

the Divine Dining Assets with the exception of any valid and enforceable liens of the Landlord 

against personal property fixtures and secured debt assumed by the Purchaser and identified as 

part of the Sale. The sale proceeds shall only be distributed upon further order of the Bankruptcy 

Court except for funds required to pay the normal and necessary costs incurred by the Trustee in 

the operation of any remaining assets for the estate and administration of the Bankruptcy Case. 

11. For purposes of the initial hearing, the Trustee requests that the Court enter an Order 

approving (a) the form and manner of the notice of the sale in the form attached hereto as Exhibit 

“A” (the “Sale Notice”), which includes the respective dates, times and places for an auction of 

the Divine Dining Assets (the “Auction”) and the Sale Hearing, and (b) the details, requirements 

and deadlines related to the qualification of bids and bidders, the assumption and assignment of 

the Restaurant Contracts, and the procedures for the bidding and auction for the sale of the Divine 

Dining Assets, substantially in the form attached hereto as Exhibit “A-1” (the “Sale 

Procedures”). 
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A. Sale and Contract Assignment Notice 

12. Bankruptcy Rule 2002(a) provides, in relevant part, that all creditors must be given 

at least twenty-one (21) days’ notice by mail of a proposed use, sale or lease of property of the 

estate other than in the ordinary course of business. Further, Bankruptcy Rule 2002(c) sets forth 

that such notices must include the time and place of any sale, the terms and conditions of such sale, 

and the time fixed for filing objections. 

13. The Sale Notice (a) contains the type of information required under Bankruptcy 

Rule 2002; (b) includes the applicable procedures for the Sale; and (c) is reasonably calculated to 

provide due, adequate and timely notice to all creditors and interested parties of (i) the auction of 

the Divine Dining Assets, (ii) the Sale Procedures, (iii) the terms and authority under which the 

Trustee can assume and assign the Restaurant Contracts, (iv) the deadlines to object to the Sale 

and assumption and assignment of the Restaurant Contracts, and (v) the date and time of the Sale 

Hearing.  Accordingly, the Trustee requests that this Court approve the form and content of the 

Sale Notice. 

14. Within three (3) business days after the Court enters an Order approving the Sale 

Procedures under this Motion, the Trustee shall serve the Sale Notice by (a) first class United 

States mail, postage prepaid on (i) the parties identified upon the Master Creditor Matrix for this 

Bankruptcy Case (who do not receive electronic notice) at the addresses set forth therein, (ii) the 

parties that have filed a proof of claim or Notice of Appearance in this Bankruptcy Case at the 

addresses set forth in the respective filing, and (iii) any other parties who have expressed an interest 

in acquiring any of the Divine Dining Assets; and (b) the Court’s ECF notification system upon 

those parties receiving electronic notice by such system. Service of such Sale Notice is proper, 

due, timely, good, and sufficient notice of, among other things, the Sale Procedures, the Auction, 
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the Assumption and Assignment of the Restaurant Contracts, the proposed Sale, and the procedure 

and requirements for objecting thereto.  

15. In accordance with Bankruptcy Rules 2002 and 6006, the Trustee must provide 

notice of (a) the potential assumption and assignment of executory contracts and unexpired 

leases, (b) the maximum amount that the Trustee may cause a potential purchaser to pay to cure 

all defaults, if any, and to pay all losses that have resulted from defaults, under executory contracts 

and unexpired leases that the Trustee proposes to assume and assign (collectively, the “Cure 

Amounts”), and (c) the deadline to file objections to such assumption and assignment, the 

maximum Cure Amounts related to existing defaults and the ability of the purchaser to provide 

adequate assurance of the future performance. 

16. Pursuant to the Purchase Agreement, the Trustee is proposing to assume and assign 

the Lease and Franchise Agreement to the Purchaser as part of the Sale.  At this time, the Trustee 

is not aware of any other executory contracts that will be assumed and assigned to the Purchaser 

or any party offering a higher and better price for the Divine Dining Assets.  If potential purchasers 

identify other executory contracts, further notice will be provided to the parties to those contracts 

with the proposed cure amounts and time periods for objections.   The Lease and Franchise 

Agreement, along with the maximum Cure Amounts required to be paid by any purchaser, are set 

forth in the schedule attached hereto as Exhibit “B.”     

B. Objections to the Sale and Assumption and Assignment of the Restaurant Contracts 

17. The Trustee requests that the following procedures be approved with respect to the 

Sale, assumption and assignment of the Restaurant Contracts and the relief related thereto: 

18. Objections, if any, to the Sale and/or the proposed assumption and assignment of 

the Restaurant Contracts, including but not limited to objections relating to any Cure Amounts 

Case 18-32805-sgj11 Doc 46 Filed 12/12/18    Entered 12/12/18 18:08:52    Page 7 of 13



 
MOTION TO APPROVE SALE PROCEDURES AND SALE OF ASSETS Page 8 of 13 
                                

and/or adequate assurances of future performance, must (i) be in writing, state with specificity the 

nature of such objection, (iii) if concerning a Cure Amount, set forth a specific default in the 

Restaurant Contract and claim a specific monetary amount that differs from the Cure Amount (if 

any) specified by the Trustee in Exhibit B hereto (with appropriate documentation in support 

thereof), (iv) comply with the Federal Rules of Bankruptcy Procedure, and (v) be filed with this 

Court on or before the objection deadlines stated in the Sale Notice and Sale Procedures (the 

“Objection Deadlines”) and served upon the following parties (collectively, the “Notice 

Parties”): 

i. Jason Rae, Chapter 11 Trustee 
Lain, Faulkner & Co, P.C. 
400 N. St. Paul, Suite 600 
Dallas, TX 75201 
jrae@lainfaulkner.com  
 

ii. Joe E. Marshall 
Marshall Law 
3131 McKinney Ave, Suite 600 
Dallas, TX 75204 
jmarshall@marshalllaw.net 
  

iii. Office of the United States Trustee 
c/o Stephen McKitt 
1100 Commerce Street, Room 976 
Dallas, TX  75242 
Stephen.McKitt@usdoj.gov 
 

iv. Mark Stromberg 
Stromberg Strock 
8750 North Central Expressway 
Suite 625 
Dallas, TX 75231 
Mark@StrombergStrock.com 
 

19. The Trustee requests authorization to supplement the list of contracts and cure 

amounts on Exhibit B prior to the Sale Hearing if any additional contract is designated by a 

proposed purchaser for assumption and assignment as a condition to the Sale.   If the Trustee is 
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required to supplement the schedule, an additional notice will be provided to those contract parties 

and the Trustee shall use commercially reasonable efforts to effectuate the assumption and 

assignment of such Restaurant Contract in accordance with the Bankruptcy Code and Bankruptcy 

Rules or request additional relief from the Bankruptcy Court to establish any required expedited 

schedule. 

20. The sufficiency of the notice proposed hereunder supports a finding and 

determination from this Court that any person failing to timely file an objection to the Sale and/or 

the assumption and assignment of any Restaurant Contract (including the establishment of the 

maximum Cure Amount and the authority to assign the contract over any contractually required 

consent or other restriction) will be deemed to have consented to the Sale and assumption and 

assignment of the Restaurant Contracts in all respects and shall be forever barred from objecting 

to the approval or closing of the Sale, including the vesting or transferring of the Divine Dining 

Assets free and clear of any and all liens, claims, encumbrances and other interests except as 

otherwise set forth in the Order approving the Sale or the approved asset purchase agreement. 

21. Where a counterparty to a Restaurant Contract files a timely objection asserting a 

higher cure amount than the maximum Cure Amount set forth in Exhibit B hereto, and the parties 

are unable to consensually resolve the dispute, the amount to be paid with respect to such objection 

will be determined at a separate hearing prior to the Sale Hearing or such other date and time as 

may be fixed by this Court. All other objections to the proposed assumption and assignment of the 

Restaurant Contracts will be heard at the Sale Hearing. 

22.  The combination of this Sale Motion, the Sale Notice and the Sale Procedures (a) 

contains the type of information required under Bankruptcy Rule 6006 that is currently known to 

the Trustee, and (b) is reasonably calculated to provide due, adequate and timely notice to all 
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interested parties of (i) the Sale and the transfer of the Divine Dining Assets free and clear of all 

liens, claims, interests and encumbrances, (ii) the assumption and assignment of the Restaurant 

Contracts, (iii) the maximum amount and manner offered to satisfy the Cure Amounts, and (iv) 

the deadline to file objections to the Sale, the assumption and assignment of the Restaurant 

Contracts, the maximum Cure Amounts, and/or the satisfaction of the requirements for adequate 

assurance of future performance. 

C. Stalking Horse Bid Protections and Sales Procedures 

23. Pursuant to Bankruptcy Rule 6004(f)(1), sales of property outside the ordinary 

course of business may be by private sale or auction. The Trustee has received an offer from 

Purchaser that it wishes to accept as a “stalking horse” bid and proposes to designate Purchaser as 

the “Stalking Horse Bidder”.  The proposed bid is reflected in the Purchase Agreement attached 

hereto as Exhibit “A-2”.     The Purchaser has no prior interest in the Debtor and, based on the 

Trustee’s information and belief, has negotiated and submitted its offer under the Purchase 

Agreement in good faith.  The Purchaser has further demonstrated its commitment to proceed with 

the Sale by submitting a $25,000.00 deposit and executing the Purchase Agreement on terms 

acceptable to the Trustee.  Additionally, as an existing approved franchisee for other Taco Casa 

locations, Purchaser has demonstrated its ability to complete and close the sale on the terms set 

forth in the Purchase Agreement.   

24. The Trustee believes that good cause exists to expose the Divine Dining Assets to 

sale at auction to test the market value of the consideration under the Purchase Agreement.   An 

auction conducted substantially in accordance with the Sale Procedures will enable the Trustee to 

obtain the highest and best offer for the Divine Dining Assets, thereby maximizing their value for 

the benefit of the bankruptcy estate. The Trustee believes that the Sale Procedures are designed to 
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allow any other prospective bidder for the Divine Dining Assets to submit competitive bids and 

participate in the auction and sale process.  In that regard, The Trustee believes that the Purchase 

Agreement entered into with the Purchaser enhances the success of the auction by setting a 

minimum price for competing bids and providing additional certainty of closing ahead of an 

auction.  As a result, the Trustee requests authority to pay to such Stalking Horse Bidder the 

amount of $25,000.00 (the “Break-Up Fee”) if the conditions set forth in the Sales Procedures are 

satisfied. The Trustee proposes that the Break-Up Fee constitutes an administrative expense claim 

against the estate under section 503(b) of the Bankruptcy Code. The Break-Up Fee would be an 

actual and necessary cost of preserving the bankruptcy estate and would, in the Trustee’s view, be 

commensurate to the real and substantial benefit conferred upon the estate by such Stalking Horse 

Bidder. The Break-Up Fee is also reasonable and appropriate considering, among other things, the 

(i) purchase price and nature of the Sale and comparable transactions, (ii) substantial efforts that 

have been and are likely to be expended by the Stalking Horse Bidder, (iii) likely benefits the 

Stalking Horse Bidder will provide to the estate, its creditors, and other parties in interest, and (iv) 

its necessity to induce the Stalking Horse Bidder to commit to a Sale for an acceptable price. 

25. The grant, allowance, and payment of the Break-Up Fee are in the best interest of 

the estate and creditors. The Break-Up Fee has induced the Stalking Horse Bidder to submit a bid 

that will serve as a minimum sales price on which the Trustee and other bidders may rely. As such, 

the Stalking Horse Bidder will provide a material benefit to the sale process by increasing the 

likelihood that the best possible price for the Divine Dining Assets will be received by 

promoting more competitive bidding. Accordingly, the Break-Up Fee is fair, reasonable, and 

appropriate as it will maximize the value for the benefit of the estate. 

26. The payment of a break-up fee is normal and customary in transactions of this 
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nature. Such fees frequently have been approved in connection with transactions in other chapter 

11 cases. Break-up fees are a vital means to manage value maximization risk and weighs heavily 

in favor of approving the Break-Up Fee. Moreover, without prompt approval of the Break-Up Fee, 

the sale and liquidation process would be substantially hampered. Such fees encourage an initial 

bidder to invest the time, effort, and money necessary to consummate the transaction, despite the 

possibility that such bidder may not ultimately effectuate the transaction. A break-up fee is an 

important tool to be used to encourage bidding. Court approval of the Break-Up Fee is necessary, 

reasonable, and in the best interest of the estate and its creditors. 

27. The Sales Procedures provide for receipt of “qualified bids” by “qualified bidders” 

and set forth the specific requirements for potential bidders.  In addition to relying on other key 

parties in the case, including the Franchisor, the Trustee will also be contacting other existing 

franchisees of Taco Restaurants throughout the State of Texas to determine if they have an interest 

in participating in the sale process. The Sale Notice and Sale Procedures will provide an 

appropriate framework for obtaining offers for the Sale and will enable the Trustee to review, 

analyze, and compare all bids received to determine which bid is in the best interest of the estate 

and its creditors and should be presented to the Court for approval at the Sale Hearing. Similarly, 

the Sale Notice and Sale Procedures provide adequate notice of the assumption and assignment of 

executory contracts and assure compliance with the Bankruptcy Code and Bankruptcy Rules to 

provide contract parties with a fair and reasonable opportunity to protect their rights and interests.  

Therefore, the Trustee respectfully requests that this Court approve the Sale Notice and Sale 

Procedures at the initial hearing on this Sale Motion.   

28. At the final hearing on this Sale Motion, the Trustee will present the highest and 

best offer to the Court for approval and request that a final order be entered approving the Sale and 
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the assumption and assignment of the Restaurant Contracts.   

WHEREFORE, PREMISES CONSIDERED, the Trustee respectfully requests that the 

Court enter an order approving (a) the designation of the Purchaser as the “Stalking Horse Bidder” 

and the authorization to pay the Break-Up Fee subject to the conditions in the Sale Procedures, (b) 

the form and manner of notice as set forth in the proposed Sale Notice and the respective dates, 

times and places for the Auction and the Sale Hearing and the deadlines for objecting to the Sale 

and assumption and assignment of the Restaurant Contracts; (c) the form and manner of the Sale 

Procedures; and, at the final Sale Hearing (d) approval of the Sale and assumption and assignment 

of the Restaurant Contracts to the Successful Bidder; and (e) such other relief, both at law and in 

equity, to which the Trustee may be justly entitled. 

Dated: December 12, 2018. Respectfully submitted, 
 

   /s/ Joe E. Marshall            _ 
Joe E. Marshall 
Texas State Bar No. 13031100 
Marshall Law 
3131 McKinney Ave., Suite 600 
Dallas, Texas 75204 
(214) 579-9173 
Jmarshall@marshalllaw.net  
 
Attorney for Jason Rae, 
Chapter 11 Trustee 
 

  
CERTIFICATE OF SERVICE 

The undersigned certifies that, on December 12, 2018, a true and correct copy of the 
foregoing Sale Motion was served on all parties listed on the attached service list by first-class 
mail, postage prepaid, and via the Court’s CM/ECF system upon any additional parties accepting 
such service. 

       
         /s/ Joe E. Marshall            __ 
       Joe E. Marshall 
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Joe E. Marshall  
Texas Bar No. 13031100 
MARSHALL LAW 
3131 McKinney Ave., Ste. 600 
Dallas, Texas 75204  
Telephone: (214) 579-9173 
jmarshall@marshalllaw.net  
 
ATTORNEY FOR 
JASON RAE, CHAPTER 11 TRUSTEE 
 

IN THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

IN RE:     §  
      § Case No.  18-32805-SGJ-11 
DIVINE DINING, LLC,   §  
      § Chapter 11 
 DEBTOR.    §  
      §   
 

NOTICE OF AUCTION AND SALE 
 
PLEASE READ THIS NOTICE CAREFULLY AS YOUR RIGHTS 
WILL BE AFFECTED AS SET FORTH HEREIN. 
 

On August 27, 2018, Divine Dining, LLC (the “Debtor”) filed a voluntary petition under 
Chapter 11 of the United States Code (the “Bankruptcy Code”) commencing Bankruptcy No. 18-
32805-11 (the “Bankruptcy Case”) in the Dallas Division of the United Stated Bankruptcy Court 
for the Northern District of Texas (the “Bankruptcy Court”). Jason Rae has been appointed as 
the Chapter 11 Trustee for the Debtor’s estate and is authorized to operate and manage the Debtor’s 
assets. 
 

On December 12, 2018, the Trustee filed his Motion to Approve (A) Sale and Assignment 
Procedures and Bid Protections in Connection with Sale of Assets and Assumption and Assignment 
of Executory Contracts and Unexpired Leases; (B) Notice Procedures and Setting Date for Auction 
and Sale Hearing, and (C) Sale of Assets Free and Clear of all Liens, Claims and Interests, and 
(D) Other Related Relief  [Docket No. ___] (the “Sale Motion”) seeking initial approval of (i) 
procedures for the submission of bids and an auction to sell all or substantially all of the estate’s 
assets and the assumption and assignment of unexpired leases and executory contracts, and (ii) 
approval of the proposed “Stalking Horse Bidder” and a break-up fee.  Through this sale process, 
the Trustee seeks the highest and best offer for the sale of certain of the estate’s assets free and 
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clear of any and all liens, claims, rights, interests, and encumbrances in accordance with Section 
363(f) of the Bankruptcy Code and the assumption and assignment of certain executory contracts 
related to the operation of the business pursuant to Section 365 of the Bankruptcy Code. The sale 
process is subject to, and all offers must be in accordance with, the sale procedures approved by 
the Bankruptcy Court, which are attached hereto as EXHIBIT “1” (the “Sale Procedures”). 

 
On January __, 2019, the Bankruptcy Court entered its Order Approving (A) Sale and 

Assignment Procedures and Bid Protections in Connection with Sale of Assets and Assignment 
of Executory Contracts and Unexpired Leases; (B) Notice Procedures and Setting Date for 
Auction and Sale Hearing; and (C) Other Related Relief [Docket No. ___](the “Sale Procedures 
Order”) in which it, among other things, (a) approved the Sale Procedures and the form and 
manner of notice of the Auction and Sale and the applicable dates and deadlines, and (b) 
established procedures for objecting to, and determining cure amounts in connection with, the 
assumption of executory contracts and unexpired leases and the approval of the sale free and clear 
of all liens, interests, claims and encumbrances, and (c) granted other relief. 
 

Any party desiring to make an offer to purchase the assets identified in the Sale 
Procedures (the “Divine Dining Assets”) and any party objecting to any such sale, and the 
assumption and assignment of certain designated executory contracts and leases (the 
“Restaurant Contracts”), must comply with the Sale Procedures and the deadlines set forth 
herein as well as the Sale Procedures Order. 

 
In the event the Trustee receives one or more timely and conforming Qualified Bids by 

the Bid Deadline, the Trustee shall conduct an Auction for the sale of the Divine Dining Assets 
at the time and location set forth in the Sale Procedures, or at such other location as may be timely 
disclosed by the Trustee to Qualified Bidders, which Auction shall commence on January 28, 
2018, at 10:00 a.m., Central Daylight Time (the “Auction Date”). 

 
Creditors or Parties filing any objections or other pleadings required under, or related to, 

this Notice, the Sale Motion and/or the Sale Procedures must serve a copy of such objection or 
pleading on the following parties (collectively, the “Notice Parties”):  
 

(a) Jason Rae, Chapter 11 Trustee 
Lain, Faulkner & Co., P.C. 
400 N. St. Paul Street, Suite 600 
Dallas, Texas 75201 
 Jrae@lainfaulkner.com  
 

(b) Joe Marshall 
Marshall Law 
3131 McKinney Ave., Suite 600 
Dallas, Texas 75204 
Jmarshall@marshalllaw.net 
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(c) Office of the United States Trustee 

c/o Stephen McKitt 
1100 Commerce Street, Room 976 
Dallas, Texas 75242 
Stephen.McKitt@usdoj.gov 
 

(d) Mark Stromberg 
Stromberg Strock 
8750 North Central Expressway 
Suite 625 
Dallas, TX 75231 
Mark@StrombergStrock.com 

 
The Restaurant Contracts to be assumed and assigned under the proposed sale are 

identified on Exhibit B to the Sale Motion along with the maximum amount necessary for the 
Successful Bidder to pay to cure all existing prepetition defaults under the applicable contract 
(“Cure Claims”).  Any party to a Restaurant Contract (including the Franchisor and the 
Landlord) are required to file any objections to the Cure Claims on or before January 17, 2018 
(“Cure Claim Objection Deadline”) and serve a copy on the Notice Parties.  Any party to a 
Restaurant Contract who fails to file a timely objection to the Cure Claims prior to the Cure Claim 
Objection shall be forever barred from contesting the amount of the Cure Claim as the maximum 
amount due and owing to cure all prepetition defaults.1  

 
The Sale Hearing is currently scheduled for February __, 2019 at ____ p.m. before the 

Honorable Stacey G. C. Jernigan, United States Bankruptcy Judge, in Courtroom #1 on the 14th 
Floor of the Earl Cabell Federal Building, 1100 Commerce St., Dallas, Texas 75242 at which the 
Trustee will request the Bankruptcy Court to approve the sale of the Divine Dining Assets and 
assumption and assignment of all designated Restaurant Contracts to the Successful Bidder. The 
Sale Hearing may be adjourned or rescheduled as ordered by the Bankruptcy Court or by the 
Trustee with the approval of the Successful Bidder and without further notice to creditors and 
parties in interest other than by announcement by the Trustee of the adjourned date at the Sale 
Hearing. 

 
Objections, if any, to the proposed sale of the Divine Dining Assets and the assumption 

and assignment of the Restaurant Contracts to the Successful Bidder shall be filed with the 
Bankruptcy Court no later than February 5, 2018, or such other date approved by the Bankruptcy 
Court (the “Sale Objection Deadline”) and a copy of such objection must be served on the Notice 
Parties.  Any person failing to timely file an objection to the sale or the assumption and 
assignment of the Restaurant Contracts prior to the Sale Objection Deadline shall be forever 

                                                 
1 The Trustee’s proposed Cure Claims in Exhibit B to the Sale Motion represents the maximum amount to be paid to 
cure all prepetition defaults and is without waiver of the Trustee’s right to object to such claims. 
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barred from objecting to the sale of the Divine Dining Assets free and clear of any and all liens, 
claims, interests and encumbrances and the assumption and assignment of the Restaurant 
Contracts to the Successful Bidder. 
 
Dated: January __, 2018 Respectfully submitted, 

 
  /s/ Joe E. Marshall            _ 
Joe E. Marshall 
Texas State Bar No. 13031100 
Marshall Law 
3131 McKinney Ave., Suite 600 
Dallas, Texas 75204 
(214) 579-9173 
Jmarshall@marshalllaw.net  
 
Attorney for Jason Rae, 
Chapter 11 Trustee 
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EXHIBIT A-1 
 

SALE PROCEDURES 
 

On August 27, 2018, Divine Dining, LLC (the “Debtor”) filed a voluntary petition under 
Chapter 11 of the United States Code (the “Bankruptcy Code”) commencing Bankruptcy Case 
No. 18-32805 (the “Bankruptcy Case”) pending in the Dallas Division of the United Stated 
Bankruptcy Court for the Northern District of Texas (the “Bankruptcy Court”).  Jason Rae has 
been appointed as the Chapter 11 Trustee for the Debtor’s estate and is authorized to operate and 
manage the Debtor’s assets. 

 
These Sale Procedures have been approved and authorized pursuant to the Order 

Approving (A) Sale and Assignment Procedures and Bid Protections in Connection with Sale of 
Assets and Assignment of Executory Contracts and Unexpired Leases; (B) Notice Procedures and 
Setting Date for Auction and Sale Hearing; and (C) Other Related Relief [Docket No. _____ ] (the 
“Sale Procedures Order”), entered by the Bankruptcy Court on January __, 2019. 
 

A. Assets to be Sold and Contracts to be Assumed and Assigned 
 

The Trustee seeks to sell substantially all of the Debtor’s estate assets, including, without 
limitation, inventory, certain furniture and equipment and related personal property that is utilized 
in the operation of the business, as well as general intangibles, including accounts receivable, 
customer lists, and business goodwill (collectively, all such assets of the estate except for the 
“Excluded Assets,” shall constitute the “Divine Dining Assets”).  The assets excluded from the 
sale include (i) cash on hand at the time of closing, (ii) accounts receivable as of the date of closing 
only to the extent such accounts are comprised of merchant credit card receipts necessary to cover 
the amount of accrued and unpaid expenses for the business operations and the costs of 
administration for the Bankruptcy Case as of the closing date, (iii) estate claims and causes of 
action against third parties including claims and actions under Chapter 5 of the Bankruptcy Code, 
and (iv) any and all executory contracts or leases not expressly assumed or assigned or rejected as 
of the date of Closing (the “Excluded Assets”).  

 
The Debtor is a party to unexpired leases and executory contracts, including the 

nonresidential real property lease for the principal place of business dated November 30, 2011 
between the Debtor and Adelphia Group, Ltd. (together with all amendments and addendum 
thereto being collectively referred to as the “Lease”) and a franchise agreement dated October 4, 
2011 (the “Franchise Agreement”) authorizing the operation of the business as a “Taco Casa” 
restaurant (collectively, the “Restaurant Contracts”).  In connection with the sale of the Divine 
Dining Assets to a purchaser submitting the highest and best bid and approved by the Bankruptcy 
Court (the “Successful Bidder”), the Trustee intends to assume and assign the Lease and Franchise 
Agreement and any other Restaurant Contracts as requested by the Successful Bidder subject to 
that party’s cure of any and all defaults under the assumed contract and providing adequate 
assurance of future performance as required by the Bankruptcy Code. Except as otherwise 
provided under the agreement entered into with the Successful Bidder, or by order of the 
Bankruptcy Court, the Divine Dining Assets shall be sold free and clear of all liens, claims, 
encumbrances, and interests.  
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At the auction contemplated by these Sale Procedures, the Trustee shall consider bids from 

one or more bidders for the Divine Dining Assets, provided that multiple bidders may not act 
together pursuant to a collusive agreement between or among them and the bid must be a 
“Qualified Bid” as defined under Paragraph E below. 

  
B. Due Diligence 

 
In order to participate in the sale process and receive due diligence information, a potential 

purchaser must comply with these Sale Procedures and deliver to the Trustee an executed 
confidentiality agreement (the “Confidentiality Agreement”) in form and substance satisfactory 
to the Trustee. Through and including the Bid Deadline (as hereinafter defined), the Trustee will 
afford potential purchasers the opportunity to conduct their due diligence investigation regarding 
the Divine Dining Assets in a reasonable and appropriate manner subject to the business judgment 
of the Trustee. Upon execution of a Confidentiality Agreement, a potential purchaser will be 
provided with access to financial, operating, and legal information about the Divine Dining Assets 
and the Restaurant Contracts as previously maintained and provided by the Trustee to other 
bidders.  The Trustee does not warrant or represent the accuracy of the operational and financial 
information from the Debtor’s books and records.  All potential bidders are encouraged to review 
the documents filed in the Bankruptcy Case, including, without limitation, the Debtor’s Schedules 
of Assets and Claims, the Statement of Financial Affairs and the Monthly Operating Reports all 
of which provides certain information regarding the assets, claims and prior operations.  

 
Notwithstanding the foregoing, the Trustee is not required to provide confidential or 

proprietary information to a competitor if the Trustee reasonably believes that such disclosure 
would be detrimental to the interests of the estate and/or ultimate sale of the Divine Dining Assets. 

 
C. Stalking Horse Bid and Protections 

 
The Trustee received a bid from North Texas Taco Casa, LLC (the “Stalking Horse 

Bidder”), which the Trustee has designated as a “stalking horse” bid (the “Stalking Horse Bid”). 
The Stalking Horse Bid is reflected in the Asset Purchase Agreement dated August 25, 2018 and 
the Amendment to Asset Purchase Agreement dated November 1, 2018 (collectively the “Asset 
Purchase Agreement”) attached as Exhibit “2” to the Sale Notice. With the designation of its 
bid as the Stalking Horse Bid, the Stalking Horse Bidder shall be entitled to the following bidding 
protections: 
 

i. in the event the Stalking Horse Bidder is not the Successful Bidder and the 
conditions stated below have been satisfied, it shall be entitled to a break-up fee in 
the amount of $25,000.00 (the “Break-Up Fee”). The Break-Up Fee shall be an 
obligation of the estate and shall be payable as an allowed administrative expense 
pursuant to section 503(b) of the Bankruptcy Code. The Break-Up Fee shall be 
payable in cash at the closing of the Sale or promptly thereafter from the sale 
proceeds thereof in accordance with the Asset Purchase Agreement and the Sale 
Procedures Order. The Break-Up Fee shall be paid without need for any further 
motion, application, notice, approval or order of the Bankruptcy Court if (i) the 
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Stalking Horse Bidder is not in default and has not previously terminated its bid, 
(ii) the Stalking Horse Bidder’s bid remains outstanding until closing of the Sale, 
and (iii) the Stalking Horse Bidder is not an “insider” of the Debtor, as such term 
is defined in Section 101(31) of the Bankruptcy Code; and 
 

ii. any other potential purchaser desiring to participate in the Auction must submit a 
Qualified Bid (defined hereinbelow) of no less than $30,000 more than the amount 
of the Stalking Horse Bid. 
 

D. Submission of Bids by Potential Purchasers 
 

Any potential purchaser desiring to participate in the auction scheduled and administered 
by the Trustee for the Divine Dining Assets (the “Auction”) shall deliver its Qualified Bid in 
writing to Jason Rae, Chapter 11 Trustee, Lain, Faulkner & Co., P.C., 400 N. St. Paul Street, Suite 
600, Dallas, Texas 75201, such that the Qualified Bid is received no later than January 22, 2019 
at 5:00 p.m. (the “Bid Deadline”).  

 
If any Qualified Bid is to include the assumption and assignment of any Restaurant 

Contracts, then on or before the Bid Deadline, the bidder shall also designate the Restaurant 
Contracts that it expects to request the Trustee assume and assign to it and, separately with its 
Qualified Bid, provide information and documentation satisfactorily evidencing the bidder’s 
ability to cure any and all defaults under such contracts and provide adequate assurance of future 
performance of such contracts or leases in accordance with the Bankruptcy Code (an “Adequate 
Assurance Package”).  Any required Cure Amount shall be in addition to the amount paid for the 
Divine Dining Assets. All Adequate Assurance Packages must be submitted in writing so that they 
are received as part of the Qualified Bid. 
 

E. Determination of Qualified Bids 
 

To be a “Qualified Bid,” for purposes of affording a potential purchaser the right to 
participate in the Auction, the bid must be in writing and fully comply with the following: 
 

i. be received by the Trustee on or before the Bid Deadline;  
 

ii. be on terms that confirm that the party can close the sale without conditions on or 
before February 25, 2019 pursuant to a stand-alone Asset Purchase Agreement 
approved at the Sale Hearing; 

 
iii. be accompanied by a duly executed version of the Asset Purchase Agreement and 

a marked-up version of the Asset Purchase Agreement reflecting variations from 
the Stalking Horse Bidder’s Asset Purchase Agreement, and that clearly specifies 
the total consideration that the potential purchaser is willing to pay at Closing; 

 
iv. be accompanied by reasonably satisfactory evidence of committed financing or 

other ability to perform the transaction and provide an earnest money deposit of 
$25,000 (the “Earnest Money Deposit”) in the form of a certified check or wire 
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transfer to the Trustee, such Earnest Money Deposit being refundable by the date 
contained within the Sale Procedures Order, unless such bidder is selected as the 
Back-up Bidder (as defined below) and is required to close; 

 
v. provide that such bidder’s offer is irrevocable until the closing of the purchase of 

the Divine Dining Assets if such bidder is the Successful Bidder or Back-up Bidder; 
 
vi. provide sufficient indicia that such bidder, or its representative, is legally 

empowered, by power of attorney or otherwise, and financially capable to (i) bid 
on behalf of such bidder; and (ii) complete and sign, on behalf of such bidder, a 
binding and enforceable purchase and sale agreement; and (iii) agree that the bid 
will contain no contingencies to the validity, effectiveness, and/or binding nature 
of the offer including, without limitation, contingencies for financing, due 
diligence, or inspection; 

 
vii. identify the previously designated Restaurant Contracts to be assumed and assigned 

in connection with the purchase of the Divine Dining Assets and provide evidence 
of the bidder’s ability to cure any and all defaults under such contracts and to 
provide adequate assurance of future performance under such Restaurant Contracts; 
and 

 
viii. meet all other requirements of these Sale Procedures and the Sale Procedures Order. 

 
F. Determination of Qualified Bidders 

 
In order for a bidder to qualify as a “Qualified Bidder” and be permitted to bid on the 

Divine Dining Assets, such potential purchaser must, in the Trustee’s absolute and sole discretion: 
 

i. have been deemed “financially qualified” by the Trustee, which at a minimum shall 
require any such bidder to (i) provide documentation establishing that such person 
has sufficient cash on hand or a binding financial commitment from an established 
and financially sound financial institution to ensure such bidder’s ability to meet its 
commitment pursuant to its bid and to close the transaction within the time frame 
established, and (ii) demonstrate to the Trustee’s satisfaction that it has the legal 
capacity to complete the sale it is proposing and to satisfy the conditions under the 
Purchase Agreement; 
 

ii. have delivered to the Trustee a Qualified Bid; and 
 
iii. meet all other requirements of the Sale Procedures and the Sale Procedures Order. 

 
No bidder will be a Qualified Bidder and have its bid considered by the Trustee unless such 

party has met the above requirements as determined in the sole and absolute judgment of the 
Trustee. The Trustee shall promptly notify all bidders who are selected as Qualified Bidders of 
such selection. 
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G. The Auction and Selection of the Successful Bid 
 

In the event the Trustee receives one or more timely and conforming Qualified Bids by the 
Bid Deadline and, in the business judgment of the Trustee, are superior to the Stalking Horse Bid, 
the Trustee shall conduct an Auction for the sale of the Divine Dining Assets at the offices of Lain, 
Faulkner & Co., P.C., 400 N. St. Paul Street, Suite 600, Dallas, Texas, or at such other location as 
may be timely disclosed by the Trustee to the Qualified Bidders. The Auction shall commence on 
January 28, 2019 at 10:00 a.m. No persons other than representatives of the Trustee and each 
Qualified Bidder may participate in the Auction.  

 
All Qualified Bidders must appear in person at the Auction, or through a duly authorized 

representative present in person. Prior to the Auction, the Trustee shall select one Qualified Bid 
that, in his business judgment, reflects the highest or otherwise best value for the estate as the 
starting bid (the “Starting Bid”) and advise all participants in the Auction of the terms of the 
Starting Bid. 

 
If multiple Qualified Bids satisfying all Auction requirements are received and the Trustee 

determines to proceed with an Auction as set forth above, each party shall have the right to continue 
to improve its bid at the applicable Auction. 

 
With respect to each round of bidding at the Auction, following the Starting Bid, each 

successive bid must be at least $10,000 in cash or other ascertainable value (the “Overbid 
Increment”) in excess of the aggregate consideration contained in the then highest standing 
Qualified Bid. The Trustee retains the sole and absolute discretion to modify the Overbid 
Increment during the course of the Auction if necessary to facilitate an efficient auction process.  
In addition, the Trustee, in its business judgment, will determine whether any revised bid satisfies 
the Overbid Increment. By making a Qualified Bid at the Auction, a Qualified Bidder shall be 
deemed to have agreed to keep its final Qualified Bid open through Closing as stated in the Sale 
Procedures Order. 
 

The Auction shall conclude as determined by the Trustee.  At the conclusion of the Auction, 
and subject to Court approval following the Auction, the highest standing Qualified Bid shall be 
determined and announced by the Trustee (the “Winning Bid”). 

 
The Successful Bidder shall complete and sign all agreements, contracts, instruments or 

other documents evidencing and containing the terms and conditions upon which such Winning 
Bid was made.  

 
After selecting the Successful Bidder, the Trustee shall file and serve a notice of selection 

identifying (i) the Successful Bidder, and (ii) the Winning Bid. 
 
The Trustee may adjourn, continue, re-open, or terminate the Auction, subject to any 

required approval of the Bankruptcy Court, and reserves the right to adopt other and further rules 
and procedures for the Auction that, in his business judgment, will better promote the goals of the 
Auction. 
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H. Assumption and Assignment of Restaurant Contracts 
 

The Trustee intends to Assume and Assign the Lease and Franchise Agreement to the 
Successful Bidder along with any other Restaurant Contract which it designates as part of its 
Qualified Bid.  The Sale Motion identified the parties to the Lease and Franchise Agreement 
(“Contract Party”) and the maximum amount that the Trustee believes necessary to cure any 
defaults under those agreements by the Successful Bidder for purposes of section 365(b)(1)(A) of 
the Bankruptcy Code (the “Cure Amount”).  In the event a Contract Party disputes the Cure 
Amount, such Contract Party must file with the Bankruptcy Court and serve on the Notice 
Parties identified in the Sale Procedures Order an objection (“Cure Claim Objection”) no later 
than January 17, 2019 (the “Cure Claim Objection Deadline”). The Cure Claim Objection must 
(i) state the legal and factual bases of the objection, (ii) state the amount the Contract Party believes 
constitutes its Cure Amount, (iii) contain an itemization of all claimed defaults under the respective 
contract, and (iv) identify the specific contractual provision in the Contract Party’s contract and/or 
the applicable law that forms the basis of the amount of any and all defaults that are required to be 
cured.  If a Cure Claim Objection is not filed on or before the Cure Claim Objection Deadline, 
then such Contract Party shall be deemed to (i) consent and agree to the Cure Amount, and (ii) 
waive any and all objections to such amounts that might otherwise be asserted at the Sale Hearing. 

 
Additionally, following the Auction and identification of the Successful Bidder, any 

Contract Party who contests the Trustee’s right to assume and assign their respective Restaurant 
Contract to the Successful Bidder shall file with the Bankruptcy Court and serve on all Notice 
Parties under the Sale Procedures Order an objection to such assumption and assignment 
(“Assignment Objection”) on or before February 5, 2019 (“Sale Objection Deadline”).    

  
If no Assumption Objection is filed and served before the Sale Objection Deadline by a  

Contract Party, then such party shall be deemed to (i) consent and agree to the assumption and 
assignment of their designated Restaurant Contracts under section 365 of the Bankruptcy Code, 
(ii) have consented and agreed to such Cure Amounts, and (iii) waive any and all objections to the 
assumption and assignment of their respective Restaurant Contracts by the Trustee to the 
Successful Bidder. If an Assumption Objection is timely filed prior to the Sale Objection Deadline, 
the Bankruptcy Court will consider the objection in conjunction with the Sale Hearing (as 
identified below) or as otherwise scheduled by the Bankruptcy Court for resolution. 
 

I. Objections to the Sale 
 

Any and all other objection(s) to the sale of the Divine Dining Assets shall be (i) set forth 
in writing and specify with particularity the legal and factual grounds for such objections or other 
statements of position, and (ii) filed with the Court and served on the Notice Parties on or before 
the Sale Objection Deadline of February 5, 2019, pursuant to the Sale Procedures Order or as 
otherwise established by any subsequent notice and Order of the Court.  
 

J. Court Approval 
 

The Sale Hearing at which the Trustee will request the Bankruptcy Court to approve the 
Sale of the Divine Dining Assets and assumption and assignment of Restaurant Contracts (the 
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“Sale Hearing”) will be held before the Honorable Stacey G. C. Jernigan, United States 
Bankruptcy Judge, on February __, at ____ p.m. in Courtroom #1 on the 14th Floor of the Earl 
Cabell Federal Building, 1100 Commerce St., Dallas, Texas 75242. The Sale Hearing may be 
adjourned or rescheduled as ordered by the Bankruptcy Court or by the Trustee with the approval 
of the Successful Bidder and without further notice to creditors and parties in interest other than 
by announcement by Trustee of the adjourned date at the Sale Hearing. 

 
The Trustee’s presentation to the Bankruptcy Court for approval of the Winning Bid does 

not constitute the Trustee’s obligation to close on the Winning Bid. The Trustee will be obligated 
to close on the Winning Bid only when the bid and applicable Asset Purchase Agreement has been 
approved by Order of the Bankruptcy Court. 
 

K. Closing 
 

The closing of the sale of the Divine Dining Assets and assignment of the Restaurant 
Contracts shall occur no later than February 25, 2019 (the “Closing Deadline”); provided, 
however, that this requirement may be waived upon the agreement of the Trustee with the 
Successful Bidder. 
 

L. Failure to Consummate Purchase 
 

If the Successful Bidder fails to consummate the purchase of the Divine Dining Assets and 
assignment of any Restaurant Contracts, and such failure to consummate the purchase is the result 
of a breach by that Successful Bidder, the Earnest Money Deposit of the Successful Bidder shall 
be forfeited to the Trustee. 
 

M. Back-Up Bidders 
 

If the Successful Bidder fails to consummate the Sale because of a breach or failure to 
perform on the part of that Successful Bidder, the Qualified Bidder that had submitted the next 
highest or otherwise best Qualified Bid at the Auction (the “Back-Up Bidder”) will be deemed to 
be the Successful Bidder, and the Trustee will be authorized to consummate the Sale of the Divine 
Dining Assets with such Back-Up Bidder without further order of the Bankruptcy Court and such 
Qualified Bid shall thereupon be deemed the Winning Bid. If any Qualified Bidder fails to 
consummate a Sale because of a breach or failure to perform for any reason within seven (7) days 
after being deemed the Back-Up Bidder pursuant to this section of the Sale Procedures, the process 
described above may continue as determined by Trustee until a Qualified Bidder shall consummate 
the Sale. 
 

N. Return of Earnest Money Deposit 
 

The Earnest Money Deposit of all Qualified Bidders (other than the Successful Bidder and 
the Back-Up Bidder) will be returned without interest to each such Qualified Bidder. 
 

The Earnest Money Deposit of the Successful Bidder will be distributed pursuant to and in 
accordance with its Asset Purchase Agreement. The Earnest Money Deposit of the Back-up Bidder 
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will be returned without interest to the Back-Up Bidder by the deadline as set forth on the Sale 
Procedures Order, unless the Successful Bidder shall have failed to complete the purchase of the 
Divine Dining Assets by such date. 
 

O. Reservation of Rights 
 

1. Determination of Successful Bid. The Trustee reserves the right to (i) determine in 
its reasonable discretion whether any Qualified Bid is a Winning Bid and (ii) reject, at any time 
prior to the entry of the Sale Order by the Bankruptcy Court, without liability, any bid that the 
Trustee, in its reasonable discretion, determines to be (a) inadequate or insufficient, (b) not in 
conformity with the Sale Procedures Order or the Bankruptcy Code, or (c) contrary to the best 
interests of the estate. 
 

2. Modification of Bidding Procedures. The Trustee reserves the right to modify the 
Sale Procedures in a nonmaterial manner to provide for a more efficient and effective sale process 
without the need for any further order of the Bankruptcy Court, including, without limitation (i) 
extending the deadlines set forth in these Sale Procedures, (ii) rescheduling the Auction and/or 
continuing the Sale Hearing, and (iii) withdrawing any of the Divine Dining Assets from the sale 
process at any time prior to or during the Auction. 
 

3. Preservation of Trustee’s Business Judgment. Nothing contained in these Sale 
Procedures, shall limit, restrict, alter, modify, waive or otherwise impair the Trustee’s reasonable 
business judgment in relation to the sale process contemplated by these Sale Procedures. 
 

P. As Is, Where Is 
 

The sale of the Divine Dining Assets shall be on an “as is, where is” basis and without 
representations or warranties of any kind, nature, or description by the Trustee, its estate, or its 
agents and representatives. Except as otherwise expressly provided in these (a) Sale Procedures, 
(b) the Stalking Horse Bid, or (c) any court approved Asset Purchase Agreement, by submitting a 
bid, each Qualified Bidder shall be deemed to acknowledge and represent that it (i) has had an 
opportunity to conduct any and all reasonable due diligence regarding the Divine Dining Assets 
and Restaurant Contracts prior to making its bid, (ii) has relied solely upon its own independent 
review, investigation and/or inspection of any and all documents and/or the Divine Dining Assets 
in making its bid, and (iii) did not rely upon any written or oral statements, representations, 
promises, warranties or guaranties whatsoever, whether express, implied, by operation of law or 
otherwise, regarding the Divine Dining Assets or Restaurant Contracts, or the completeness of any 
information provided in connection therewith. 
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EXHIBIT B 

 

RESTAURANT CONTRACTS 
 

EXECUTORY CONTRACT  MAXIMUM CURE AMOUNT** 
Commercial Lease dated November 30, 
2011 between Adelphia Group, Ltd. as 
landlord, and Divine Dining, LLC, as tenant, 
along with all written amendments and 
addendums thereto 

  
$373,865.10 

   
Franchise Agreement dated October 4, 2011 
between Roy Upshaw d/b/a Taco Casa, as 
franchisor, and Divine Dining, LLC, as 
franchisee, along with all written 
amendments and addendums thereto 

  
$180,000.00 

 

 

** The Cure Amount represents the maximum amount necessary to cure all prepetition defaults under 
the applicable contract and does not include any postpetition obligations of the estate. 

Case 18-32805-sgj11 Doc 46-4 Filed 12/12/18    Entered 12/12/18 18:08:52    Page 1 of 1


