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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION
)
In re: ) Chapter 11
DOMINION PAVING & SEALING, INC., i Case No. 15-32966
Debtor. 3
)

DEBTOR’S MOTION TO SELL REAL PROPERTY
FREE AND CLEAR OF LIENS AND INTERESTS

Dominion Paving & Sealing, Inc. (the “Debtor”), by counsel, pursuant to 11 U.S.C. §§
363(b) and (f) moves the Court (the “Motion”) for authority to sell certain real property of the
Debtor located at 10900 Paulbrook Drive, Chesterfield, Virginia, as more particularly described
on Exhibit A attached hereto (the “Property”) to Milmar Holdings, LLC and Hazzard
Investments, LLC (collectively, the “Buyer”) free and clear of all liens and interests, and in
support thereof, states as follows:

Background

1. On June 10, 2015 (the “Petition Date”), the Debtor commenced this case by
filing a voluntary petition for relief under chapter 11 of the Bankruptcy Code.

2. The Debtor has continued in the possession of its property and has continued to
operate and manage its business as a debtor in possession pursuant to sections 1107(a) and 1108

of the Bankruptcy Code.

Christopher L. Perkins (Virginia Bar No. 41783)
LeClairRyan, A Professional Corporation

919 East Main Street, 24™ Floor

Richmond, VA 23219

(804) 783-7550

Counsel for Debtor and Debtor-in-Possession
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3. On July 8, 2015, the United States Trustee appointed the Official Committee of
Unsecured Creditors (“Committee’).

4. Prior to the Petition Date, the Debtor owned the Property subject to an October
25, 2011 credit line deed of trust in the original principal amount of $850,000.00 (“DOT”) in
favor of SunTrust Bank (“SunTrust”). A copy of the DOT is attached hereto as Exhibit B. The
remaining principal balance due on the DOT was $754,501.38 plus accrued interest and late fees
of $52,518.40 as of October 31, 2016.

5. The Debtor is also indebted to SunTrust pursuant to two promissory notes with
total balances, as of October 31, 2016, of $395,909.33 and one commercial credit card agreement
with a total balance, as of October 31, 2016, of $144,815.41, all of which are secured against
other assets of the Debtor and cross-collateralized with the DOT.

6. On or about March 12, 2015, the Internal Revenue Service (“IRS”) gave notice of
a tax lien on all of the assets of the Debtor, including the Property.

7. On July 2, 2015, the IRS filed its Proof of Claim (Claim No. 16) asserting a
secured claim in the amount of $237,302, which lien is junior to the claims and lien of SunTrust.

8. On October 14, 2015, SunTrust filed its Proof of Claim (Claim No. 63).

9. By Notice of Transfer dated October 7, 2016, SunTrust assigned its Proof of
Claim, and all rights and interests in the DOT, among other things, to Big Shoulders Capital LLC
(“BSC”).

10. On August 9, 2016, the Debtor and Committee filed their Joint Chapter 11 Plan of

Reorganization (“Plan”) which contemplated the sale of the Property.
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11. By Order dated November 30, 2016, BSC, the Debtor, and the Committee entered
into an Amended And Restated Final Order Authorizing The Debtor To Use Cash Collateral,

And Granting Adequate Protection (“Cash Collateral Order”). Among other things, the Cash

Collateral Order provides: (i) a December 31, 2016 deadline for the Debtor to obtain an order
approving the sale of the Property, and (ii) the allocation of the proceeds of that sale, in part, to
BSC.

Relief Requested

12. The Debtor proposes to sell the Property to the Buyer for $1,150,000.00 and enter
into a 5-year Lease Agreement with the Buyer. Copies of the Commercial Purchase Agreement

(“Purchase Agreement”) and a draft Lease Agreement (“Lease”) are attached as Exhibits C and

D. The Buyer is purchasing the Property as part of a §1031 tax-deferred exchange wherein the
Buyer is selling other unrelated property and utilizing the funds from that sale to purchase the
Property. The closings for both of the Buyer’s transactions are scheduled for January 3, 2017.
Consequently, the December 31, 2016 deadline in the Cash Collateral Order is required to
effectuate the §1031 exchange.

13.  The sales price represents a fair market value of the Property. Chesterfield
Commercial Realty (“CCR”)' aggressively marketed the Property for four months. The
Property was listed on both LoopNet and CoStar, online commercial real estate marketplaces.
The Property received numerous expressions of interest and was visually inspected by three

interested parties. The Purchase Price equates to $111.87 per square foot, which is substantially

An application to employ CCR will be filed separately.
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higher than the average price of $75.81 per square foot for the six comparable properties
analyzed by CCR and recently sold in the same market.

14. The Property is not necessary for the Debtor’s successful reorganization. In fact,
the sale proceeds will result in a substantial reduction (potentially as much as 76%) to the BSC
debt and will greatly enhance the Debtor’s ability to successfully confirm its Plan.

15.  The Debtor seeks authority to sell the Property free and clear of all liens pursuant
to sections 363(b) and (f) of the Bankruptcy Code.

Basis for Relief

16.  Pursuant to section 363(b)(1) of the Bankruptcy Code, a debtor may sell property
of the estate other than in the ordinary course of business. A debtor may sell property not in the
ordinary course of business at private sale pursuant to Rule 6004(f)(1) of the Federal Rules of

Bankruptcy Procedure (the “Bankruptcy Rules”). Here, the Debtor proposes and seeks

authority to sell the Property to the Buyer pursuant to the terms of the Purchase Agreement. The
purchase price of the Property is more than reasonable under the circumstances and is the result
of arm’s length negotiations between the Debtor and the Buyer.

17. The Debtor further proposes and requests authority to sell the Property free and
clear of all liens, claims, rights and interests, known and unknown, pursuant to section 363(f) of
the Bankruptcy Code, and that all such liens, claims, rights and interests attach to the proceeds of
the sale in the order of their respective priority.

18.  Pursuant to 11 U.S.C. § 363(f), grounds exist for the sale of the Property free and
clear of the liens, claims, rights and interests as set forth above, in that the interests are liens and

the price at which the Property is to be sold is greater than the aggregate value of all liens on the
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Property and/or all lienholders after notice and an opportunity to object, affirmatively or
impliedly consent to the sale. Specifically, the IRS will be provided with notice of this Motion
and to the extent it does not respond, shall be deemed to consent to the sale pursuant to
applicable law.”
19. The sale of the Property will benefit the Estate and is in the best interests of the
Estate and its creditors. Indeed, BSC and the Committee support the sale, which will enable the
Debtor to significantly reduce its debt and subsequently amend its current plan of reorganization
to restructure the balance of its debts with BSC, the IRS, and that of its other creditors.
20.  The Debtor further seeks authority to distribute the proceeds of the sale in the
following manner:
a. the payment of all usual and customary closing costs and commissions;
b. the payment of all accrued but unpaid real and personal property taxes, if
any, on a prorated basis to the date of closing;
c. the payment of the balance owed to BSC on the DOT; and
d. as to any remaining balance, in accordance with the Cash Collateral Order,
the United States Bankruptcy Code, and any applicable confirmed plan of the Debtor.
21.  Absent any objection to the proposed sale, it is appropriate for the Court to make
its order approving the sale of the Property become effective immediately upon entry, as

provided by Federal Rule of Bankruptcy Procedure 6004(g).

2 Such consent shall be binding notwithstanding the decision in /n re DeCelis, 349 B.R.

465 (E.D. Va. 2006)(holding that silence is not consent).
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22. The Buyer is not an insider of the Debtor, has agreed to purchase the Property as
the result of an arms’ length transaction, is a bona fide purchaser within the meaning of 11
U.S.C. § 363(m), and the consideration to be paid by the Purchaser constitutes “value”, as that
term has been defined by courts interpreting § 363(m) of the Bankruptcy Code, for the Property.

WHEREFORE, the Debtor respectfully requests that the Court enter an Order
substantially in the form attached hereto as Exhibit E: (i) authorizing the Debtor to sell the
Property free and clear of all liens to the Buyer; (ii) authorizing Debtor to apply the Sale
Proceeds as requested herein; (iii) waiving the stay imposed by Bankruptcy Rule 6004(h); and
(iv) granting such other and further relief as is just and appropriate under the circumstances.

DOMINION PAVING & SEALING, INC.

/s/ Christopher L. Perkins
Counsel

Christopher L. Perkins (Virginia Bar No. 41783)
LeClairRyan, A Professional Corporation

919 East Main Street, 24" Floor

Richmond, VA 23219

(804) 783-7550

Counsel for Debtor and Debtor-in-Possession
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CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of November, 2016, a true copy of the foregoing
Debtor’s Motion to Sell Real Property Free and Clear of Liens and Interests was filed with the
Court via the Clerk’s CM/ECF electronic filing system and served electronically on all parties
receiving electronic notice in this case and/or by first-class mail, postage prepaid to the following
parties:

Roger G. Bowers

FutureLaw, LLC

1802 Bayberry Court, Suite 403

Richmond, Virginia 23226
Counsel for Buyer

Eric S. Prezant

Justin Morgan

Bryan Cave

161 North Clark Street, Suite 4300
Chicago, IL 60601-3315

Peter J. Barrett
Kutak Rock, LLP
1111 E. Main Street, Suite 800
Richmond, Virginia 23219
Counsel for Big Shoulders Capital LLC

Robert B. Van Arsdale
Assistant United States Trustee
Office of the United States Trustee
701 East Broad Street, Suite 4304
Richmond, VA 23219

Assistant U.S. Trustee

Anthony J. Napolitano

BuchalterNemer, PC

1000 Wilshire Boulevard, Suite 1500

Los Angeles, CA 90017-1730
Counsel for DIP Lender
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Gary H. Leibowitz

Cole Schotz P.C.

300 E. Lombard Street, Suite 1450

Baltimore, MD 21202
Counsel for Official Committee of Unsecured
Creditors

Internal Revenue Service

c/o Robert P. McIntosh
Assistant United States Attorney
919 E. Main Street, Suite 1900
Richmond, VA 23219

/s/ Christopher L. Perkins
Counsel
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EXHIBIT A
(Description of Property)
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PARCEL 1:

Tract A:

I
All that certain piece or parcel of Jand together with improvements thereon
and appurtenances thereta containing one acre as shown on that plat entitled
“Plat Showing 1.000 acre of land lying on the north line of Paulbrook Drive
being & portion of 360 Commercial Park West, Clover Hill District,
Chesterfield County, Virginia”, dated May 23, 1991, prepared by Mark B.
Beall, Land Surveyor, Balzer and Associates, Inc., a copy of which is
recorded along with the Deed in Deed Book 2182, page 1091.

BEGINNING at a point which is 673.75' west of where the west line of
Speeks Drive, extended intersects the north line Paulbrook Drive, thence S.
64 degrees 30' 15" W. a distance of 14.79 feet to a point; thence along &
curve to the right having & radius of 40 feet a distance of 27.19 feetto a
point; thence along a curve having a radius of 50 feet a distance of 63.83 feet
thence N. 59 degrees 41' 41' W, a distance of 80.14 feet to a rod sct; thence
N. 25 degrees 29' 45" W a distance of 246.74 fect to a rod set; thence N. 65
degrees 48' 12"E a distance of 144.54 feet to a rod; thence S . 25 degrees
29’ 45" E a distance of 321.10 321.10 feet to a rad; to the point of beginning.

Tract B:

All that certain piece or parcel of land together with improvements thereon
and appurtenances theretd containing one acre as shown on that plat entitled
“Plat Showing 1.000 acres of land lying on the North line of Paulbrook
Drive being a portion of 360 Commercial Park West, Clover Hill District,
Chesterfield County, Virginia®, dated May 23, 1991, prepared by Mark B.
Beall, Land Surveyor, Balzer and Associates, Inc., a copy of which is
recorded along with the Deed in Deed Book 2182, page 1091.

BEGINNING at a point which is 673.75' west of where the west line of
Speeks Drive, extended intersects with the north line of Paulbrook Drive,
thence N. 25 degrees 29' 45" W a distance of 321.10 feet to a rod; thence N.
65 degrees 48' 12" E a distance of 136.35 feet to a rod; thence S. 25 degrees
29' 45" E a distance of 318.01 feet to a rod; thence S. 64 degrees 30'15"Wa

distance of 136.31 feet to'the point of beginning,
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BEING the same real estate conveyed to Maughan Construction Co., Inc., a
Virginia corporation by Deed from Commercial Park Property, a Virginia
gencral partnership dated July 18, 1991, recorded October 9, 1991, in the
Clerk's Office, Circuit Court, County of Chesterfield, Virginia, in Deed

Book 2182, page 1091,
PARCEL 2: l
ALL that certain piece or parcel of land with the improvements thereon and
appurtenances thereto belonging, lying and being in Clover Hill District of
Chesterfield County, Virginia, containing 2.153 acres of land as is more
particularly described in that certain plat of survey entitied “PLAT
SHOWING A 16' DRAINAGE EASEMENT ACROSS THE PROPERTY -
OF COMMERCIAL PARK PROPERTY TAX MAP NUMBER 49-6(12)1,
CLOVER HILL DISTRICT CHESTERFIELD COUNTY, VIRIGNIA”, -

- prepared by Balzer and Assomates, Inc:, and dated September 9, 1991, a

copy of which is attached a.nd recorded with the Deed in Deed Book 2902,
page 133 for a more partlcular description of the property hereby conveyed.

BEING the same real esta.te conveyed to Maughan Construction Company, -

Inc., a Virginia Corporanon by Deed from William T. Cantrell, Inc., &
Vlrgmla Corporation dated January 12, 2001, recorded January 18, 2001 in
the Clerk's Office, CircuitiCourt, County of Chesterfield, Virginia, in Deed

Book 3983, page 492.
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EXHIBIT B
(Deed of Trust)




Case 15-32966-KLP Doc 339 Filed 11/30/16 Entered 11/30/16 19:56:16 Desc Main

Case 15-32066-KLP  Claim 6XB4HE™ Filed 13713 Besc Exnibit(s) Note 59 Credit
Line Deed of Trust Page 10f13

© g 00:9553 0622 -
- o
A>3 ST G
: FoOW M
M SunTRUST ; Credit Line Deed Of TrusEﬂ
: . Virginlayp
. LY
PIN/Tax Map Relorence No,: 744685674300000 14485 51 4 . 0
TAA51% D U 14200000 o
This Instrument prepared by, and after recordation lo be returned to: 8
SunTrus! Bank
910 Easl Maln Street , .
¢S-HDQ-2102 ; i
llilchmund. VA 23219 )
A'fddress for purpose of natice to Trustoa or SunTrust Bank.
!

SunTrusi Bank Commercisl Loan Cenler
Atin: Lagal Notice Spechalist

211 Perlmeler Center Parkway

Sulte 100

ll\llnntn. GA 30346

. i
THIS IS A CREDIT UNE DEED OF TRUST

I' [
This Credil Line Dead ol Trust, made and enlered Into as of O
inc., Corporation, (hereln, whether ane or more, seferred to ds
tusiness address is SunTrust Commercla{ Gredil, Altn: CCSC All-GA-0038, 7610 Parham Road,
of whom may acl, herein referred lo as "Trfuslc' and Grantee lor Indexing purposes); and SunTrust Bank its present and
fulure affiliales, successors and assigns (feferred to herein as "SunTrust” and Grantes for Indoxing purposes) provides:

*Grantor’); Cloy R. Jocob and Thormas 5. ZACHRY whose

The name of the notehotder secured heraI':y ls SunTrust Bank, Communications to the noteho!der pursuant to Va. Code
?5-58.2 ace lo be mailed or defivered lo SunTrus| Bank at the addreas for purpose of notica slaled above.

This instrument was drafted by SunTrust Bank and prepared by SunTrust Bank
The maximum aggrogate amount of principal (o bo secured horoby atany ono time s Eight Hundred ‘Fifty
).

Thoilaand Doliafs" $850:000.00
For and in consideralion af lhe indeblednéss heraln recited and the trust hereln ¢realed, Grantor hereby granis, bargains
morigages, assigns, sells and convays unto Trusloa, in (rust, with power of sale and with general warranty of litle, all of

Grantor's present and future right, title and Interest in and to ce
more particularly described on aflached Exhibit A which has the address of 10800,10910,10920 Peulbrook:Dr,")

VA 23112 logelher with all easements an:d appurtenances therelo, all of Ihe rAgh
fighis-of-way appusianant lo and adjoining or adjacent
interest of Grantor In and to the [mprovements, which &

ctober 26, 2011, by and among Dominlon Paving & Sealing,

hereaflor erected, construclad or situated 'upon said fand or any pat thereof, logether with all fixtures, machinory, apparatus,

fittings and equipment now or herealler Iopale
Granlor, in and upon said land and premises,
equily which may be acquired by Grantor In such property as a result o

or which may herealter be placed hereon, including, but not limited lo, any

e mees AN TGO BIROTENE L0

! For Real Exss Locnied In Vieginia

Page | of )

PR

—_

Richmiond, VA 23294 (elther |

rain real esiale located in the County of Chesterfield, Virgfnia, ,
idlothlan,

ts of Grantor in and to Ihe sireets, aleys, and i
to the land described above and together with any and 2ll dght tilte and |
hall include any and all buildings and slructures now or at any fime y

d in or upon the premisas and now owned or which may hercafler be owned by l

{ tho making of Installment payments on account of the
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purchase thereol, including but ot fimited (0 efevators, escalators, bollers, engines. healing, ventilating and air conditioning bt
systems, sprinkler or fire extinguishing systems, plumblng, partilions, wiring, storm doors and windows, wire screens, &,
awnings, carpaling, drapes, window shados, swilchboards, communications apparatus, flloor tiling, incleum, allached )
cabinels, wall panels and decorations altached fo walls and ceilings, gas and electical fixiures, challals, altached applances.a,|
and matlerial used and lo be used in the bulldings and shructures, Refarence In this Deed of Trust lo “Properdy” shall be @ .
deemed 1o include, In addilion to Ihe described land. improvements now of hereafier located therson and rights appurenant |/
tHerelo, all the equipment, furnishings, fixiures, goods and chattels, shove-mentioned and conveyed, all of which are deemed

estate and sppropriated to the use of the roal eslate and, whether affixed or not, shall for the 1

part eng parcei of the real
logether with lie proceeds of

purposes of this Deed of Trust be desmed canclusively to be real estate and conveyed heraby,

all the faregoing. _
Hormnanice and paymani of il Obiigelions (as hereinafier.dafinad), J favor of of payable to

I Trizst (a} to secure the prarpt pe sindfier daf
SunTrust and (b) to secure performance and observance of the terms:and tondltions ol this:Dead ol Trusl, any Nole (as

herslnatter defined) or any Apreement (as harelnaftar.defined).

SunTrust hos extended credil, or may in the future qggnq,gr_pgi_l_.lg Damiplon Paving & Sealing, Inc, (herein, whather one or
rhore, ‘Deblor,” snd which as used harein shall Include sny one or mote and any combination of the paitics constituling
Debtor). The lerm “Chligations® as used hereln shall mean.all obligetions and indebledness ohDeblorlo-SunTrust, whether
riow exisling or hereinafier arising, direct or ndirect, fixdd or:conlingeni;due tirlobacar a due;jointor several, fot whatever
purposn, Imespedive of how such Indebtodness'ls avidericed, Inciiting alt riet limit 'to ali Notos and Agreemsnt, as defined
harein, exsculed by Deblor, all lablitles, ohllgallons'. spreements and undertakings of Debtor lo SunTrust pursuant to any
interas! rate hedge agreement or ather darivalive transaction agreement or any lorelgn exchange coniract or any applicalion

dr ather agreemenl requesling SunTrust lo issue any letter of credit including, wilhoul limitation, tha obligation of Bebtor to
raimburse SunTrusl for all amounts funded by SunTrust pursuant lo any such letter of cradit, all obligatlons and other

Habilities of Dobtor fo SunTrust in respect of any of the following senvicas {j) any reasury or other cash management

services, Including, without imitation, sutomaled.clessing bggqa;(&ggugg!ymgun and other funds lransfer, depostory
{including, without imitation, cash vaull and check deposit), Zero balance accoln! and sweep, returned Hems processeing, '
conlrolled disbursement, positive pay, lockbox, accounl reconcillation and information reporting, payables oulsourting.

payroll processing, and trade finance services, and (il} card servlces, including, without limitatien, eradit card {including,

withoul limitation, purchasing card and commarclal card), prepald card {including, without limiiallon, payro¥l, stored value and
glit cards), marchanl services processing, and debH card services and (e) all cosls of colleclion and proleciion of SunTrust's

rights, Including attorneys’ fees allowed by law, whether such cellaction or protection pccurs prior to, during. or after any p
bankruptecy proceedings filed by or agains! Debtor (ali the foragoing being herelnalter collectively roferred to as the
*Obligafions”): provided, howaver, that the aggregale oulstanding principal amount of alf Obligations secured by this Deed of |
Trust shalt nof at any one lime exceed the maximum aggregato amount of principal stated above, plus Inlerest thereon (al he

rate of rates set forth in the Noles or Agraements o ofhcr evidences of such Indebledness), fees due with respecl lo any

such indebtedness, and, to the extenl periitied by applicablo law, any propayment faes and any swap breakege (ees
assaclated with any Intarest rate hedge agreemeni or olher desivalive ransaction agreement all costs of collection, Including
wilhaul {imitation, any cosls and expanses incured by Truslee of SunTrust In canneclion with the enforcement of this Deed of
Trusl or as otherwlse provided hetein, Obligatians shall Include, but not be flimifed lo, the principal of, Interast on and all other
amounls due under of in connection with a Nole dated Oclober 28, 2011 in the principal amount of $850.000.00 by Doménion
Paving & Sealing, Inc. and any modtficatlons, exlensions or renewals thercol,

As used herein the term “Nole" shall mean each and any note or ob{igalions executed and delivered by Deblor lo SunTrusl,
whather jaint or several or joint and several, lo repay {he Obligations or any part thereol, The lerm “Agreement” shail mean
each and any agreement between Dablor and SunTrust of whataver nature exaculed and delivered by Debtor to SunTrust in
connectlon with sny Note or the Gbligations or any part thareof. :

1 allons will be advancad from Iime to time by SunTrust In accordance with the

il is ungerstood end agreed that the Obliga
provistons of any Noto or any Agraement, esch of which is incorporated herein ond made a par hereof by reference 1o the

same axtent as If fully set forth hereln, and itis furthar undorsiood and egreed that, from time to kme, repaymonls on accounl
of tha Obligalions may be made and SunTrusl may (herealter make additlonal advancas Including re-advances of sums
previously repald, as provided in any Note or any Agreement, i being undersload and agreed thal each and every advance
rpade al the present of horaafter o Deblor or on behalf of Debtor or Grantor shall be deemed lo be an advance made on
accounl of Ihe Obligatlons and secured hereby unless otherwise spechically provided in the Nole, Agreement or other :

documents avidencing such ndvance,

Repayment o SunTrus! of all of the Obllgatians by Doblor shal nol lenminala the tlan of this Deed of Trust unless il Is j
roleased by SunTrust upon receipt of the wrilten roquest of Grantor, payment of all outstanding Obligations and {ermination of |
all applicable Moles and Agreemaenls; otherwisa il shall remain in force lo secure fulure advances and Indebtedness,
ifrespective of any additional securlty that may be laken as {o the Obligations. Upon authorization of SunTrusl, Truslee and/or

S
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SunTrusl shall release and discharge, at the expense of Grantor or Deblor, this Deed of Trusl and the ilens, security inlerests .
qlnd asslgnments created horeby. ®

Granlut
[}

i

repreaenis, warrahl, covenants nhd agreos as follows: ™|

Paymant and Performance. Grantor shall pstform ils obligolions under and comply with the provisions of this Deed ™
of Trust and any Mole and any Aﬁmamant to which il is a party. '-f
Covonants; Warranty of Title: P'ayment of Taxus and Assesaments; Pror Deods of Trust or Mortgagos, Y
Grantor makes the covenants and agrees o the other provisions sel fosth In Section 55-59 of the Code of Virginia
(1950), as amended, Grantor is lawfully selzed of the Property in fec simple absolute or the leasehold eslate il this L
Credit Line Deed of Trust is on a Jeasehold, and has the right to convay the same. At the lima of recordation, this :
Deed of Trusl shall be a first lien' and encumbrance on the Proparty. Grantos will execule such furlher assurances as
Trustee o SunTruat deems necassary or deslrable in ordar o more hully vest fitle in Trustae. Sa long as eny parl of
ihe Obligations shall ba unpald, Granlor will prolec! the litie and possesslon of the Property and will pay when the
same bacome due all taxes and assessmanis now existing or horeafer lavied or assessod upon the Property or the
Interest therein creatad by this Deed of Trust, or which by the faws of the jurisdiction where the Property is located
may be lavied or assessed again:sl Trustea or ils successors, or SunTrust, for or on account of the Obligalions upen
this Deed of Trust or the Interest in the Propesty thereby created, together with all sums now or hereafler owing on
any senior deeds of lyus| of mortgages. Grantor will provide SunTrust with evidence of any such paymenis which
trom lirne ta time Moy be cequired by SunTrust, Grantor will, at lls expense, lake such ather acllon and execute stich
other instruments as may be nocessary or deslrable in the scla discretion of SunTrust lo preserve and protect the
tion and priority of this Dead of Trust and all other instruments evidencing or securing payment of the sums secured

heraby. ' ]
Preservation and Maintanance ‘of Proporty; Envirconmental Requiroments, No building or other improvement
shall be subsiantially sltered, romoved or demolished, except for changes which enhance Hg value, nor shall any
fixtures or aitached appliances on, in or about said bulldings or improvemants be severed, removed, so0id or
moartgaged without the prior writtdn consent of SunTrust (provided, however, (hal minor non-gtruciural changes
costing nol more than $10,000 may be underfeken without such consent, and Lhal replacement of such appliances
or fitures of equivalon( value and function may be underaken without such consent), Grantor will not commit or
suffer any wasle, nor parmit or suffer any impalrment or.deterioration of the Propedty, of any part thereof. Granior will
at all times keep and maintain the Property and every parl thereol in goad condition, fit and proper for the regpeciive
purposes for which they wore eriginally erecled or installed. Grantor wilt comply with all etatules, orders,
raquiremonts of decrees ralating to the Property, whether under federal, stale, county or municipal aulhority, and will
observe and comply with all conditions and requiraments necessery to preserve and axtend any and al! dghts.
licenses, parmits (Inchuding, but ol Umiled to, zoning varances, speclal excephions and nonconforming uses), :
prvileges, franchisas and concedsions which are applicable to the Property o which have been granted lo of |
contracted for by Grantor in conneclion wilh any existing or presently conlemplated use of Property. Granlar will

parmit SunTrusl or ils agents to antor upon and inspecd the Propurty af ol reasonable imes and SunTrust hall have
the right 1o oblain such appraisals, reappralsals, appraisal updates or environmental Inspections as SunTrust, Inits

sole discrellen, may deem necessary from time (o Ume,

I L W S SR

Grantor represents and warrants that the Property never has been, and never will bo so long as this Deed of Trust
remains in effect, used for lhe generation, colloclion, manufacture, sloragoe. irestment, disposal, release or i
threatened relense of any hazardous substanca, es those lerms ara dafined in he Comprehensive Environmental
Responsc, Campansalion and Liabitity Act of 1980, as amended, 42 U.5.C, Sectlon 8601, ¢l seq. (CERCLAT), I
Superfund Amendments and Reduthorzotlon Act {"SARA®), applicable state laws, or regulations adopted pursuant to
either of the loregoing. Granfor agrees lo comply wilth any federaf, state, or local law, stalute, ordinance or
regulation, court or administrative ordar or decren or private agreement regarding malerlals which require special
handling in collection, storage, treatmenl or disposal becauss of thelr Impact on the environmaenl {*"Envirormental
Raquirements®). Grantor agrees io Indomnlty and held SunTrusl harmlass againsl any and alt claims and losses and
expenses and cosls resulting frofm a breach of this paragraph and Grantor will pay or reimburse SunTrust for al
cosls and expenses far expert opinions, inspections or investigations roquired o requested by SunTrust which, in !
SunTrust's sole discretion, are n{acessary to ensure compliance wilh this paragraph. This obligalion lo Indamnllfy

shall survive the payment of Ine Obllgations and the release of this Deed of Trusi. :
Insurance. Granior will keep the. Prapesty and lhe improvements therson insured agalnst losa by fre, casually and

v other hazards (including food damage. if the improvemants are localed In a spocial lood hazard area) as may from
F time to ime ba required by SunTrust for Ihe benefit of SunTrust, Il parmitied by applicable law, Grantor will maintaln
S100¥8 (1 2/09) Py afld .
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such public ability and indemnity. Insurance as may from timo {o time be sequired by SunTrusl. To tha extent b
permilled by applicable law, all such insurance shall be wiitten In forms, amounts and by companies satislaclory lo ()
SunTrusi and losses therounder shall be payablo lo SunTrust pursuant 1o a standard noncontributing mortgogee’s s f
clauso. Cerfiflcates or other proof of insurance shall be delivered (o SunTrust and Grantor shall provide SunTrust i
with such evidence of payment or premiums due on account of such insurance as from lime lo fime may be requlmdwf
by SunTrust, Al such policles shall provide for al teast thirly (30) days' prior written notice lo SunTrusl of any U‘i'
cancellation or modificalion thereof, Including without limitation, cancellation for nonpayment of premium. Granlor
shall give SunTrusi prompt notice of any loss coverad by such insurance and SunTrust shall have the right to join
Granlor in adjusiing any loss. Grantor hereby authorizes SunTrusl, al SunTrust's option, ta collect, adjust and
compromise any losses under any such insurance palicios harain referred to. Any funds receivod as payment for any
loss under any such insurance shall be paid over to SunTaust and shell be applied, afler deducting the ¢osts of
collection, al the option of SunTrust, oliher to the prepayment of the Cbligations or to the refmbursoment of Gronlor
for oxpense actually incurred by Granlor in the restorolion or replacement of Proporly, or any par thereof, In the
evant of foreclosure of ihis Deed of Trus! or ather transfer of litle to the Praperly convayed hercby. all right, tile and
Interest of Grantor, in and lo any insurance poficies then in lorce, shall pass 1o Ihe purchaser or grantee, which may

be, but shall not be limited to, SunTrust.
SunTrust's Right to Remedy Defaults. In the event Grantor shall neglect or refuse {a) lo keap the Property in good !
repalr and condition; (k) to pay promptly when due all laxes and pssessmenls as aforesald; (c) to ramove any :
statulory liens on the Property; (d) to keep the buildings, improvements and challels insured as aloresaid; () lo
dellvar cerlficatas or othet prool of tha policies or paficy of Insurance or the renewals {heraof to SunTrust ng
atoresald; () or i all amounts awad under any Note, Agreement or other obligation secured by this Deed of Trust or
any other deed of trust or other flen on the Property are not pald promptly when due or all obligatlans, covenants, \
condittons and agreements under Such deed of trust or other llon are not observed, then SunTrust may, il it shall se
alect, in eddition to any other rights it may have under this Deed of Trust, take pessession of the Properly, make

ay such laxes and assessmenls with the acerued penaltios andfor interast, pay any |

rapalrs as il doems necessary, pa
nocessary axpenses, radesm lhe Property which mey have been sold or forfeited for laxes or asgessmenls thereon,

purchase any tax tille thareon, remove any statutory llens or encumbrances and proseculs of defend any suil In
relation thereto, or insure and keep insured sald bulldings Improvemenis and chatlels os provided herein, or make
any payments as may be necessary lo cure any default. Any sums including, without ImHation, costs, expenses and
attorneys' fees which may be expundod by SunTrust or Trustee In so doing or alherwise for the protection or i
preservalicn of the Properly hereby or the lien of this Deed of Trust thereon, stiall bear inforost from the datas of .
such payments st the highest rate of intarast belng paid on any Obligations (but in no evant higher than (he rote of
rates permilted under applicable iaw), shall be pald by Gremlor to SunTrusl upon demand, shall become a part of the
Obfigations and shall be recoverablo a8 such In all respecis. Any such Hlens, cleims, laxes, oxpenses, assessments |
or tax tilles so purchased, paid or redeemed by SunTeust shall, as batween lhe parties horelo and thelr successors
in Inlerest, be deemed valid, 50 thel in no event shall the necessity or validily of any such payment be disputed,

Default, Acceleration of Payments; Trustee's Sale or Lease; Advertisement Requlred. Any of the follawing shall
constitute an evant of defaull undar this Deed of Trust (a) Deblor's failure to make when due any inslaliment or other
paymeni of any Obfigations, whether of principal, interest, lato charge ar othorwise: (b) the death, dissolulian,
merger, acquisiion, consolldation or termination of existence of Grantar, Deblor, any guerentor or endorser of any
Ottigations or any party wha has pledged any property as coflateral for any Obligatlons (collectively, a ‘Party’); {c)
tha insolvency of any Parly, or the applcation for the appointmeni of a receiver for any Party or the filing of petilon
under any provisions of the Federal Bankruptcy Codg, bs now o herelnafter In effect, by or against any Parly or any |
assignment for the benefil or creditors by or against any Party; (d) the entry of a judgment against any party o7 he
issuance or service of any altachiment, levy or gamishment agalnsl any Party or the property of any Party; (¢}
defermination by SunTrust that it deems itself insecure or thet a maletio) adverse change in the financial condition of
any Party has accusted since the date of this Deed of Tsust: () the (ailure of any Party lo perform any oblipstion
under any Nole or Agreemant of this Daed of Trust; (g) a defaull under any superior or inferiar lien upon the .
Property; or (h} the sale, lransfer, conveyance or assignmenl of any beneficial interest In any Party, including bul nat
limiled 1o voiing slock, partnership Interests or beneficial interests [n a trust, withoul the prior written congent of
SunTeusl. Upon the occurrence of any svent of defaull regardioss of whether SunTrusl shall have cured such event
of default on behall of Grantor in accardance with the terms of this Deed of Trusi, SunTrust may elecl, without nolice,
to cause all the Obligalions lo be e once due and payable In full, and the Trusiee, or its succossor In trust, as soon
as reasonably practicable afler requestad to do so by SunTrust () may take possession of lhe Property, may make
any repairs or roplacaments to the Properly deemed nocassary by Trustee ar SunTrus! end/or sell {and in case of

- n
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delauli of any purchaser, rescll} In whole or In par the Property al public auction at such time and place and upon s
such terms and conditions as Trusiee may deem appropriale or as otherwise required by applicable law or rule of ¢z
the couri foltowing public advertisement for the time and In the menner proscribed by applicable law and in S
accordance with paragraph 16a, and in case of any sale, Trustes may require a bidder's deposil of not more than ten, W
percent (10%) of the sales price, but nol less than $1,000, and shall (the terms of sale having been compliod with) q-,
execute a deed or deeds, assignment and transfer of title to the Praperty to the purchasaer, wilh such purchaser d
belng discharged irom all liabiity lu soe the application of the purchase money; at any such sale SunTrust may bld l"#
and become lhe purchaser af Ihe Properly; and (il) may revoka any llcense granted to Grantor to collocl and epply
rents, Issues and profils; and (i) may lake possession of the Propedy and may lease lhe Properly elther pending
sale or unth the amount of the Obllgailans is paid and deduc! from rents recelved all cosls of collecfion, repalr,
replacemenl and adminisiration and apply the net proceeds lo the Obllgalions. The Trustea Is hereby empowered lo
bring in s name, or In the name ol the Granlor, any suil or action il deems advisable for tho enforcement of the
pravisions of lhis clause, but the Trustee and SunTrust shall be In no way personally lisble under any of the
provisions of such lease or of Illis clause, and shail not be personaliy liable 1o any person by virtue of their
passession ol the Property or by vlrlue of their acling under any provisions of this clause, oxcapt lo the extant ol
accounting for renls actually received by them.

L ST .

The proceeds of any salo of the Pmpeﬂy by Trustes shall be applied by Trustee: First, 1o pay all proper cosls and
charges, including bul nol limited to courl costa, advertising expenses, auctionoers’ allowances, the expenses, if any,
required (o correct any lrragularﬂy in tha Btle, premium for Trustee's bond, auditors’ (ees, attomeys' lees, cost of
repalrs or roplacomanis, and ol dther exponses of sale Incurrsd kn and Bboul the proteclion and exacution of this
Deed of Trust, and all moneys advanood for texss, assassments, insurance, and with interest theraon at the highest
rato af intorest being paid an any,Obligations (but In no aven! higher than the rato or rales permittad under '
applicable law), and all taxes end assessmants dus upon sald land and pramises al lime of sale, and lo retain as
compensailon a lrustea’s commission of five percent {S%) of the gross proceeds of sald sale or sales unless a larger
percentage or amount Is agreed upon in wriling by SunTrust, and ollorneys’ fees and expenses of any liligation
which may arise on account of lhe exacution end enforcemant of Ihis Deed of Trust or eny Nate or Agreemenl,
Second, {o pay and satisfy ali Obllgallons Interest and all other charges heroby secured then remalning unpeid, and
Intarest theceon lo date ot payrnsml whather the same shall be duo or not, it belng undesstood and agreed by
Granlor thal the amounts duo under any Nota or Agreement shall, upon such sale belng made before the malurity
thereof, be and become Immedialoly due and payable at the sleclion of SunTrust; and Third, te pay the remalnder of
said proceeds, If any, to Grantor, ite heirs, personel represantetives, successors or assigns, of 1o any other person
lawfully entitled therolo, upon the dalivery and surender to the purchaser, his, her of their heirs and assigns, of
possession of the Property and pramises, loss costs and expenses of obtaining possession, if after so applying such
pracaeds, any portion of Ihe Obligations shall remain unpaid, such balances shall continue to be due and payabla,
and shall ba eubject to collection by SunTiust by suil or otherwise. In the evenl the Property shall be advertisod for
sale as above provided but be wiihdrawn from sale or for any olher 1eason not sold, Trustee shall be enlitied to one-
half of the commisslon above provlded to ba computed on tho debt hereby secured or so much thereol as remains
unpaid, including any advances, re-advances and accruals, and any fees of altorneys or auctioneers, and any other

o T P

T ik

'expenses shall be charged to and paid by Grantor, In addition, In the event of default hereunder, SunTrust shall have

gll rights and remedies parmrtted.by law snd by any document evidancing, goveming, or socuring the obligations

secured heraby.

Substitute Trustee, SunTrust has the imevocable right snd power to substitule without cause or nolice a lrustee or
lrustees in the place of any Trustee named under this Deed of Trusl. Such power of appalaimont and substitution
may be exercised al any lime hcreaﬂer and as many limes as SunTust, is successors or assigns, may dosire. Such
substitute Truslea(s) shall be vested with the same titles and powers as are granted herein lo the origtnal Trustea.
Nothing herein conlained shall deprive SunTrusl of ils right lo apply for and receive any rellef regarding the Trustee
thereunder which I now, or which may hersefter be, provided for by the intemal laws of Ihe jurisdiction in which the
Property {s localed or applicable I'edaral law,

Condomnation. Grantor hereby Irrevocably granis, assigns, lransfers and sets aver unlo SunTrust all right, title and
interest of Grantor in and to any award or payrenl mads (not to exceed the outstanding Obligations Including,
without Smitation, accrued Inleresl and costs, expenses, reasonable attomeys' feas, and disbursements incurred by !
SunTrust in connection with collection of such award and payment) in respect of (a) any taking of the Property or any
pan lhereof 8s e resull of, or by egreement in anticipation or in liev of, any axercise of the power of aminent domaln

or condamnetion; and {b) any auch taking of any oppurenancas to the Property; and (c) any damage to lhe Property

Poge S of 10
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action offecting, bul nol resulting in a taking of, ihe Property, Including, by §=

way of example and not by way of limitation, the changing of the grade of & street adjacent o proximale to the iy

Property. Granlor agrees 1o promplly nolify SunTrus! of lhe commencement of any condemnation or eminant domalm.g

proceeding. Grantor further agrecs, upon request, lo moke, execute and dsliver any assignments or other wy

instruments necessary for the purpose of assigning or transferring any such award or awards to SunTrusl free and m

clear of any encumbrances whats:ouver. The vxcess amount of such award over and abve sums due SunTrus{ an iJ'i

account of the Obligations. interest and olhor chargas. shall be paid to Grantor, its successor and assigns. =y

Restrictlons on Transfor of Proparty; No Secendary Flnancing; Mechanics’ Liens.

NOTICE - THE DEBT SECURED'HEREBY IS SUBJECT TO CALL IN FULL OR THE TERMS THEREOF BEING

MODIFIED IN THE EVENT OF S."\LE OR CONVEYANCE OF THE PROPERTY.

a.  Ifoltor any part of the Propery is sold, transferred, conveyed or ancumbered wilhout SunTrusl's prior written
consent, SunTrusl may, at ils option, sequire Immediale payment in full of all sums secured by this Ceed of Trust
and exercise all remedies pro:ulded In tnis Deed of Trust in Ihe avenl of defaull. Howaver, this opfion shall not be
exerclsod by SunTrust if exercise is prohiblted by federal law as of Ihe date of Ihis Deed of Trust, SunTrust
reserves the absolute option and right, if permitted by applicable law, among other Ihings, to: requira the
agreement by Grantor and Grantor's transferee o any terms and conditlons that SunTrust may requite upon
tronofer; increase the rale of interast upon transfer; and charge an assumption fee.

b. To lhe extenl permitted by applicable law, Grantor shall nol voluntarily or olherwise permit lo be crealed or filed
against the Property, without the prior written consent of SunTrust In each inslance, any other deed of tust of
morigage or other llen or fiens infedor or superior to {he lien of this Deed of Trust. Further encumbrances,
hawever, shall not be prohibiied if the Property consisls of a ona-to-four family residentist dwelling.

o from all lians arising by vidue of all persons supplying labor or

¢.  Grantor will keop and mﬂil_llﬂl_ll'l the Praparty Ir
materials parformed thereon or Incorporated therein, nolwithstanding by whom such Iabor or materisls may have

been contracted, and i any II;ens inrespect lo any such labor or materials are filed against the Proparty, Grantor
shall cause the same to be released completely of rocord either by payment and discharge or by the posling of
substilule collateral therefore in accordance with applicable laws within iweanty (20) days of the fillng lhercol, and
Grantor will make all paymenis on all flens permitted herein (if any), when due,
Assigniment of Rants, Granfor hiereby nsalgns unto SunTrust tho rants, issues and profils accrued and lo accruo
from all tenants of the Property of any part thereof, during the term of thig Deed of Trusl, or any extensions thereof,
Uniil and tnless revoked by the SunTrust, Granlor shall have a lieense to manage and operate the Property and (o
collect and apply o Its own account all renls, Issues and profils 85 they become due, but no more than one month in
advance. SunTrust may revoke this license at any time, Inils sole and absolute discretion. SunTrust shall give tho
Grantor nolice of any demand far; renis made ageinst tenants of the Property canfemperanecusly with the ghving of
notico to lenants. Grantor will not execute any assignmont of the rents, issues and profils from the Property or any
part lhereof unloss such assignmant shall provide thal it s subordinale fo the assignmant of rents set forth [n this
Deed of Trust and any olher assignmenls execuled pursuani heralo or in conjunction herewith,

Notice of Adverse Clalm of qu’l. It Grantor shall receive any nolice or ather Instrumeni which might matertally
adversely affect the Property or the fien of this Doed of Trust theraon, Grantor will furmish, within three (3) days
following such receipt, by certified mall, a copy of such notice or other nstrument to SunTrusl. The nolices referred
to herein shall include, bul not be limited fo, notices from any lonan! of lessce tlaiming e default by Qrantor under
any leasa or occupancy agreemant, any notice by any public authorily conceming any lax of speclal assessment,
and any notice of any alleged violation of any building, zoning, fite of other law or regulation ellecling the Property.

Remedies Cumulative; Forbearance by SunTrust/Trustee Nat a Walver. All remedies avallable to SunTrust or
the Trusles with respect to this Deed of Trust of under any instrumant avidencing, governing, ar sacuring the
Obligatlons, including, but not limied to, any other deeds conveying ather proparty in Lrust to secure payment of the
obligations secured hereunder, of provided by faw of in equily or by any statule, or otherwise, shall be cumulalive
and moy be pursued concurrently or successively. Granlor, far ilsell and all who claim under it, waives (o the extenl
that It lawdully may, all right to have the Property marshalod upon ony sale or fareclosure hereunder. No defay or
omission of Trustee or SunTrust to exoicise any right, power or remedy shall Impair any such right, powar or ramody, i
or shall be consinied lo be a walver of any defaull or any acquiescence thercin. No delay or omilasion on the perl of
SunTrust to axercisc any option granted for occeleration of the maturity of the Obligstions or for foreclosute fottowlnp _
any defaull or any other oplion granted to SunTrusl herounder in any ane or more insiances, of {ender and/or
acceptance by SunTrust of any partial payment on account of Grantor's of Dabtor's obflgatlona shal conslilule 8
3

or any pait thereof due ta gavernmental
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walver of any such defaull or operate to rescind any such acceleration and each such option shall remain b
continuously in full force and effett. ¢

Covenants Running with the Land. All covenants hereof shall run with and be binding on the land and )
improvements conveyed heraby until this Deed of Trust shall be released of record. ™,

Hold Harmless, Grantor shali save SunTrust and Trustee harmiess from all coste and expenses, including (ﬂ,
reasonable attorneys' fees and cosls incurred by reason of any action, sult, proceeding, hearing, motion or {n
application before any courl or administrative body In and to which SunTrust and/or Truslee may be or becoma @
party by reason of this Dead of Trusi, Including, but not limited to, condemnation, bankruplcy, prabate and
administration procendings, as well as any of the (oregoing whersin proof of caim is by lew requited 1o be flled or in
which It becomes nocessary to défend or uphold the terms or priorly of this Deed of Trusl, and all money patd or
expended by SunTrust or Truste in thal regard, logether wilh interes! thereon from date of such payment at the
highest rate of inlerest being cha;rged an any Obligations {but In no event highes than the rale or tales permitted
under appiicable law), shall be immediataly and without notice dua and payable by Grantor, shall become a part of
the Obligations and shall ba recoverable as such In all respacts.

Trustee's Authority. Trusloe or any person acling in it slaad shall have, 81 lis discralion, authorily lo employ ail )
proper agonts and atiomneys in the execution of this Deed of Trusi, and pay for such services randered out of tha =
proceeds of the sale of the Property conveyed hareby, should any be realized; end if no safe be made, hen Grantor
hereby undertakes and agrees lo pay to Trustee the cost of such sevices rendered, If from lime lo ime more than
one Trustes or Substitule Trustee shall have baen appointed hereunder, then any one Trustee or Substitute Trustee
may aed for all such Trustees andfor Substitute Truslee(s).

Govorning Law. This Deed of Trl'ust. without regard for the place of contrael, advance of funds or paymient, shall be
governed, construed and enfarced according to the laws of tha Commonweaith of Virginla, wilh reference to Arficlos
2 and 3, Chaptar Four, Title 55 of the Coda al Virginla of 1950, as amended, and with such luriher understandings In
short form as provided therein, including the folfowing provislons:

a. Advertising Required: Adverlisemenl of the tima, place and lerms of sale for three daye, In conseculive issues of -
a newspaper having general'circutation In the city or county where tha Property of some part hereof is localed,
after the giving of prior notice as proscribad by law. :
Exemptions walved. I Y
Subject lo afl upon defaull. '
Renewal, extensions or feingtatement permitied.

Fire and extanded coverage [nsurance required: $850,000,00.

Substitution of Truslee permitted with or without cause, '(

g. Any Trustea may act :

Sevembility of Provistons. In the cvenl any ane or more of the provisions hereof or of any Note'or Agreemant shall
for any teason be held lo be invalid, tlegal, or unenforceable, in whole or in part or in eny respect, or in the event any
one ar more of the provisions hereof ar of any Note or Agresment oparate or would prospeclively operate to
invalidate this Deed of Trust, then and in any of those events, at the option of SunTrusY, such provision or pravisions
shall be severable and shall not affect any other provision hereof or of such Note or Agreemenl or tha validity of
Granlor's or Deblor's olher obligation and the remaining provislons hereof or of the Nole or Agreement shall temnaln
oparatlve and in full forco and affect and shall in no way be affecied, prejudiced, of disturbed thereby

Walver of Notice of Future Advances and Consent or Extensions, Madliflcations and Relazea, If Grantor {or
any one or mora of the pariies conslituling Grantor) is nol the Debtor, then Granlor expressly (s} waives nolice of
any and all loans and/or advances made, fram lime to time during the continuanca of this Deed of Trust by the
SunTrust to Deblar (or any ane or more of the partias constiluting Deblor); (b) agrees Whal madifications of lhe terms
of any Nole or Agreemant, including withoul limilation, modifications extending the temm lfar payment or adjusting tha
interest rate applicable to any Obligations, may be mede from lime lo time batwesn SunTrust and Debtor withaut
nofice lo or consent of Grantor; (c) agreas lhal SunTeust, withaut notice lo or further consen! of Grantar, may granl
exdension of ime and othar indulgencas 1o and renew any of the obligations of Deblor without regerd to the aumber
and lengih of such extensions, renewals or other indulgances. Grentor furiher agrees thal SunTrust without nollce of
further consent of Granlor, may felease of discharge any persons who are or may be liable for the payment of any ;
Nole or Agreement or release of dischargo any collateral for payment of the Obllgations and that any such release or .
discharge shall nol alter, modify, releass or llnil the liability of Grantor (or any one or moro of the parles conslituting
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£ Grantor} or the validily or the enlo:rceamlily of this Deed of Trust; and {d) agrees thal SunTrust moy exercise its rlghu}“,-
H under this Dend of Trus! prior to taking any action against the Dablor. c._-,”,-
[ 19. Time is of the Essence. Timo shall be of the essonce for obch and every pravision of any Nole, any Agraement, =
, this Deed of Trust and all other.dacuments, agresments and contracts evidenclng, securing, of goveming lhe a-.ﬂ
|_ obligations secured horeby. ' ; aF
! 20. References; Applicabllity; Gollateral Agent All references in the foregoing covenants to SunTrus! shall apply '-.1‘
| ﬁ cqually lo any subsequent holder or assignee of any Note or any Agreement. SunTrust Bank shall serve 8s
i collateral ageni on behall of tsell and present and future offiliates.

21. Titles. The paragraph littes conlained in this Deed of Trust are for reference purposes only end shall not aftect the
meaning of interpretation of this Deed of Trusl.

22. Deslgnations. In any designation hereunder, ihe use of ane gender shall Include any olher gender wherever same
; may be appropriale, and the plural shall be subsiliuled for the singular or the singular for the plural in any place
' herein in which the context may require such subsbitution.

23, Tranafer of Loan. SunTrusl may, al any time. sell, transfer or assign the Deed of Trust, Nole and any relaled loan

B

H documents, and any or all senvicing rights with respect therele, or grant participations therein or lssue morigage

h pass-through certificates os other securities ovidencing a beneficial interast in a raled or unrated public ofering or
g privals placement (iha “Securities”). SunTrust may forward lo each purchaser, lransfareo, assignes, saivicar,

i

participant, or inveslor In such Securifles or any Rating Agency {83 herelnalter dofinad) raling such Securltles
ch prospective Investor, all documents and Infarmation which SunTrust now tias

.

(collectively, the “Investor’) and alr
or may heroatier acquire rolafing io the Grantar or Dablor, any loan to Grantor or Deblor, any guarantor of tho

]
I
! Praperty, whether furnishad by Giantor or Deblor, any guaranlor of olherwlse, as SunTrust detenmines necessary or
F desirable. The {em "Ratlag Agency” shall mean each stalistical rating agency that has aseigned a rating to the ‘

i - Securities, . !

( } r ;
By signing balow under seal, the undersigned accepl and agree lo terms and provisions contalned hereln as of Oclober 26,
2011, ) . :
1 L 5
| - 1
'j I
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L
h
A

!.

James G”aﬁd Johnston, Pteslden(

Non-individual Acknowledgment ‘

! \/ .
Jutsdiction: L Svursiwen iy of o'
' O RSN ‘\n of O lf\ d.‘éu:l‘tf"g"t 16{ To Wil
Ir.' S#—{ﬁ’\um [ s Dll Ve , @ Notary Public in
?nd for the aforeaafd Jurisdiction, do certHy that __, JawA f H_Llu «wl 3’.\.» j\ﬁ;s:’se name is signed fo
lhe foregoing Inatrumentl as Pf‘ (1) flf wt- of D’\W\ N P‘Wl M 2 { fﬂl{J o

) has.acknuwledged the same before me In the ]urisd:chon sloresald.

0.;3lven under my hand this_—23__day of Oedeloe~ Ao
! %gézé:)___ - (-
h : olary Public S: }174\ e :]-' 0 Llwr__

f : Nama: fi

( : My Gompmission Explres: RN b |

{Nolary Seal)

[ Nolary Registration No: >b 55D 7
}

‘F | STEPHANIE 1, OLIVER

| Notary Puthic

I Commonwealip of Virgialz

| - M crnlssfn&pim Dct 31,2014

+ [This space Intentionelly iaft blank)
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PARCEL 1: .

Tract A: '

1
All that certain piece or parce! of land together with improvements thereon
and appurtenances thereto containing one acre as shown on that plat entitled
“Plat Showing 1,000 acre of land lying on the north line of Paulbrook Drive
being a portion of 360 Commercial Park West, Clover Hill District,
Chesterfield County, Virginia”, dated May 23, 1991, prepared by Mark B.
Beall, Land Surveyor, Balzer and Associates, Inc., a copy of which is
recorded along with the Deed in Deed Book 2182, page 1091.

BEGINNING at a point which is 673.75' west of where the west line of
Speeks Drive, extended intersects the north line Paulbrook Drive, thence S.
64 degrees 30' 15" W. a distance of 14.79 feet to a point, thence along a
curve to the right having & radius of 40 feet a distance of 27.19 feetto a
point; thence along a curve having a radius of 50 feet a distance of 63.83 feet
thence N. 59 degrees 41' 41' W. a distance of 80.14 feet to a rod set; thence
N. 25 degrees 29' 45" W a distance of 246.74 fect to a rod set; thence N. 65
degrees 48' 12" E a distance of 144.54 feet to a rod; thence S . 25 degrees
29” 45" E a distance of 321,10 321.10 feet to a rod; to the point of beginning.

Tract B:

All that certain piece or parcel of land together with improvements thereon
and appurtenances theretd containing one acre as shown on that plat entitled
«plat Showing 1,000 acres of land lying on the North line of Paulbrook
Drive being a portion of 360 Commercial Park West, Clover Hill District,
Chesterfield County, Virginia”, dated May 23, 1991, prepared by Mark B.
Beall, Land Surveyor, Balzer and Associates, Inc., a copy of which is
recorded along with the Deed in Deed Book 2182, page 1091.

BEGINNING at a point which is 673.75' west of where the west line of
Speeks Drive, extended intersects with the north line of Paulbrook Drive,
thence N. 25 degrees 29' 45" W a distance of 321.10 feet to a rod; thence N.
65 degrees 48' 12" E a distance of 136.35 fect toa rod; thence S. 25 degrees

dit

29' 45" E a distance of 318.01 feet to a rod; thence S. 64 degrees 30° 15"Wa

distance of 136.31 fect to'the point of beginning.

b

Y
""-! 4
o'
(]
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i :
BEING the same real estate conveyed to Maughan Construction Co., Inc., a
Virginia corporation by Deed from Commercial Park Property, a Vlrg:ma
gencral partnership dated July 18, 1991, recorded October 9, 1991, in the
Clerk's Office, Circuit CO%H’( County of Chesterfield, Virginia, in Deed
Book 2182, page 1091. |

PARCEL 2: !

ALL that certain piece or parcel of land with the improvements thereon and
appurtenances thereto belonging, lying and being in Clover Hill District of
Chesterfield County, Vlrgima, containing 2.153 acres of land as is more
particularly described in that certain plat of survey entitled “PLAT

SHOWING A 16’ DRAINAGE EASEMENT ACROSS THE PROPERTY -

OF COMMERCIAL PARK PROPERTY TAX MAP NUMBER 49-6(12)1,
CLOVER HILL DISTRICT CHESTERFIELD COUNTY, VIRIGNIA”, -

- prepared by Balzer and Assoclates, Inc:, and dated September 9, 1991, a

copy of which is attached and recorded wtth the Deed in Deed Book 2902,
page 133 for a more parttcular description of the property hereby conveyed.

BEING the same real estate conveyed o Maughan Construction Company, -

Inc., a Virginia Corporatlon by Deed from William T. Cantrell, Inc., a

V:rgmla Corporation dated January 12, 2001, recorded January 8, 2001 in

the Clerk's Office, CircuitiCourt, County of Chesterfield, Virginia, in Deed
Book 3983, page 492.
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)
. ) 4 3 l * l '
[ . Instrument Control Number . Bﬂl].'.g 55p MLl b < m\xc\ ’5,9 :.:;
' ”[
' Commonwealth of Virginia . b
{  Land Record instruments : H
s Cover Sheet- FormA | . =
, - (100 260 13 27 03b57bY
[u.s Cover Sheoet Agent Onfina 1.1. si BT L"UM (
. PSR If.l.(l"l:
i Frliciate of nstrument o ' .
Ii of Instrument Type DTCL - .
| R . 3
: P|Number of Parcels (1 ] :
{ Number of Pages [ 12 ] (Box lor Deed Stemp Only) !
i [f ctyDD) county® [ Chesledield, County ] i
:: y _ Flrst and Second Grantors g
Lagt Nome . __ Flest Name ] Middlo Namg l___sux___{ .
' ORA| Dominion Paving and Sealing, Inc., Corporation . I [ ] '
ElEl[ ) (
! __First and Second Grantoos
: J.ast Nomo [ First Name_ [ —Middle Namo [ __seiie ]
i EIB Jacob ] {Clay i E R J[TR -
i O ] { Thomas 5 JITR i
3 Gnmtae Address (Nama) Clay R. Jacobs and Thomas 8. Zachry !
i {Addrosa ) [ 7848 Parham Road l
' (Address 2) |
! (City, State, 2Ip) '[ Richmond ] fvA ] [23294 J
! Considoration [850,000.00 |  ExistingDebt [0.00 1}  Assumption Balance [ 0.00 A
; Prior inatr. Racordsd st: Cty L. Counlyl [ Chesterfleld County Parcant. In this Jurs.(%)[ 100 ]
Y Hook [ JPage{ ] instr, Ho ]
" Parcel Ideniification No (PIN} 608593600000, 74468578600000
3 Tax Map Num. (it different than PIN) 74468593600000 74468578800000 :
f Short Proparty Description [ See altached Legal i
i ; :
v Curment Property Addr{Addeess 1) ' [ 10800 Paulbrook Dr,, 10910 Pau _ i
i {Addreas 2)
: (Clty, Stala, Zip) { Midicthlan ] [VA ] [23112 !
: tnstrument Propaied by [ SunTrust Bank :
: Recording Pald for by : Kanawha Land Tile
|| Retum Recarding to (Name) | [Kenawha Land Title :
(Address 1) 1802 Baybemry Ct. Ste. 305 L
[ {Address 2) . ’
' - (Ciiy, State, Zip) | Richmond ] [VA | (23226 '
i Customer Case |0 ; 110 ] [CS-476351 J
1 - [
i: '
i
: ) i
( :
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Central Virginia Reglonal MLS
Commarcial Purchase Agreement

|"Each commercial transaction Is different. This form may not address your specific purpose. This is a Iegé—lﬁr
binding documenl. If not understood, seck compelent advice before signing.

This Commercial Purchase Agresment (the "Agreement”) is daled Qotobar 7 , 2016, between
Uominion Paving & Sealing. Inc. {"Seller’) and tulear soldings, 1ic s wasesrd tweostwancs, ric (“Purchasger”). The
parlies acknowledge |hal chasteifisld commorcial nearty  ("Listing Broker') represents Seller and
lhal _Homatown Realty Serviees ("Selling Broker) represants (select one) [ Seller ¢ Purchaser. The
partios further acknowledge that disclosure of the brokerage ralationships was made to them by the real estale
licensees involved in this transaction when specific assistance was first rendered and confirmed in writing.

1. Sale of Proparly. Purchaser agrees to buy and Seller agrees lo sell the fand, all improvemenis thereon,
and all rights and appurlenances thereto belonging, located In the City/Counly of __Chescerfiold _, Virginia,
with a lax parcel no. of _sau_paragraph 15 and a sitreel address of 10900, 10910 & 10920 Paulbrook Dr. . Seller
discloses lhat [select ane]: T there are no tenanis or other partigs in possession of the Properly OR [ there
are tanants or parsons who are in possession of the Property as set forth on SCHEDULE A altachad hereto

28 RPuichase Prce.  The pwichase price for the Property is ons tiliion onu Hundred rifty Theusana Dollars
($__1,150,000.00 ) (the "Purchase Price"} and shall be paid fo Sellor al Settloment, subject to the prorations
and adjustments described herein, as iollows:

A. Depost.  Purchaser shall make a deposit of $_10,000.00 (the “Deposil’) (o be held by
Homatown Realty Sorvicas_(the “Escrow Agent”). Purchaser [select one]: o has paid the Deposil {o the
Escrow Agent OR o will pay the Deposil lo the Escrow Agent within days afler this Agreemont is fully
executed by both parlies, If Purchaser falls lo pay the Deposit as set forth herein, then Seller may terminate this
Agreement by wrillen notice to Purchaser and neither parly shall have any further obligation hereunder. The
Depusit may be held in an interest bearing account and Ihe parlies waive claim to any such Inlerest. The
Deposit shall be applied towards the Purchase Price al Setllement. If Seltlement does not occur, the Daposit
shall be pald as provided herein.

8 Balance. The balance of the Purchase Price shall be paid by Purchaser at Setflsment in
cetlified funds or bank wire {inclusive of any loan oblalngd by Purchaser lo purchase the Properly).
3 Seitlamenl
A, Selllement of Property. Setllement of the purchase and saie of the Property shall be made at
Purchasozr's nttornoy's office on 01/16/17 (*Seltloment"). PFossession of the

Properly shall be delivered to Purchaser at Selllement.

B. Deliveries by Sﬁi_fl%ril Selllement, At Settiement, Seller shall deliver to Purchaser Lhe following:
LTECAEN )

(i) A generabwarranly deed with-ful-English-sevenants-el-title- (the “Dead") conveying to
the Purchaser good and marketable fee simple lille to the Propery, free and clear of all liens, encumbrances,
condilions and roslictions, except any lien for real eslalo taxes nol yet due and payable, and any Thle
Objeclions for which Purchaser has no objeclion andfor has waived such objection pursuant lo Paragraph 5;

(i) An affidavit for the benefil of Purchaser and ils title Insurer, salisfactory lo Purchaser's
tille company (the "Alfidavil”) stating that (i) no right o & machanlc's or materialman's lien has accrued with
respecl to the Properly as a result of any acl or omission by the Seller and (i) there are no outstanding leases or
agresments with regard lo, or other parties in or entilled lo possession of, lhe Froperly excepl as disclosed in
SCHEDULE A attached herelo;

(i) A Corlificate of Non-Foreign Status as required by Section 1445 of lhe Internal
Revenue Code of 1986 and any olher cerlificales raguired by any governmental authorily or agency;

CVH 315 Rev 9/13

Page 1 ol &
Thia form wan produced by Jerry Earnast. €VR MLE Foimy may Lo waed only by members ln gosd standing of the Cantral ’nsiﬂnﬂlrU"w-
virginis kaglohsl HLS An



Case 15-32966-KLP Doc 339 Filed 11/30/16 Entered 11/30/16 19:56:16 Desc Main
Document  Page 28 of 76

(iv) If the Property is leased, a lenant estoppal cerificate and an assignment of lease
{Including the transfer of the securlty deposit at Settlement) for each and every tenant of the Properly, in forms
acceplable lo Purchaser; and

{v) Such other Seller cerlilicalions as Purchaser's lencler or litle company may reasonably
reqtire,

C. Costs_and Prorations. Seller shall pay the costs of praparing the Deaed, the Grantor's lax
lhergon and any other expenses incurred by Seiler. Purchaser shall pay for the litle search, litle insurance
premiums, survey expoenses, lender fees, Grantee's tax and all other settiement expenses incurred by
Purchaser. Real estale taxes, rent, CAM and assessments, as applicable, shall be proraled between Seller
and Purchaser as of the date of the Seitiement. Each parly shall pay Its own legal, accounting and other
expenses incurred in conneclion with this Agreement or Settlement.

D. GCondition of Properly. Purchaser agrees lo accept tho Properly at Sotllement in ils physical
condition at the time this Agreemant is fully executed by all partles, axcepl as otherwise provided herein, Seller
agreas to mainlain the Properly in good condilion and repair untll Setllement. At Settlement, Scller agrees to
transfer to Purchaser all exisling warranlies, if any, on the Property's roof, struclural components, HVAC,
mechanical, electrical, security and plumbing systems.

4. Feasibility Period.  puf /ﬁ\\

4. IFor a period of oo A__) days following execution of lhis Agreement by
parlies (tl?t{;;’:i:ll:ty Period"), Purchaser, ils dgenls and coniractors, shall have Lha right to: (I} et

the
its sole

Property for Ik~purpose of inspacting the Property and performing tests as are desirable to Purchase
vrchasor's

and absolule discreljun, (i) seek zoning information from the local governing aulhorily concerni
intended use of the Pr F%:ndlor (ili) apply for lender financing to acquire the Property,

B. Within five (Sy~days after Seller's raccﬁ:l of a fully executed cop this Agreement, i not
previously delivered, Seller shall ¢eljver ta Purchaser copies of lhe lollowing majerfals related to the Property if

in Seller's possession: (i) any Phase other environmantal studles; (I} a curfont survey; (iii) the most current

owner's litle insurance policy; and (iv) leases and rent rolls for cagh tenant identified in SCHEDULE A
{tncluding withoul limitation, the base manthlysgental and all taxes, inedrance, and other pass-throughs paid by
the tenant), and all contracts affecling the Prop that are nojAGrminable al will, 1lems (i) through (iv) are
collsctively referred to as the "Materials”,

C. If Purchaser is not satislied in its sgle”and
(including zoning) or the Materials, or has not upen tarms and conditions satisfactory to
Purchasaer, lhen Purchaser shall have the gﬂ? upon written nol to Seller prior to the explration of the
Feasibility Period, to lerininale this Agr?nﬁaut. in which event the Depobil shall be refunded in full to Purchaser

e.olule discretion with ail aspoects of the Proparly

and the parlles shall have no further efligation or liability to one another, e t for any fiability pursuant o the
indemnity provisions of Paragraphs™4D., 10 and 11. Purchaser acknowledyes the the Feasibllity Period will not
be citlended (or any reason, ardless of whether Purchaser has compleled its inspegtions or zoning inquiry, or
has vblained financing,

0. Urchaser fails to acquire the F‘roperly. Purchaser agrees: (i) to repair any age arising as
a result of its~Bxercise of the right ol access granted in this Paragraph 4; {ii) to indemnify antikhold Seller
harmles 6m any and all liabillty of any kind or nature whalscever as a result of the exercise of suchgighl of
accegse; other than as a result of Seller's negligence or misconducl or the negligence or misconduct of S iltk's

agdgnls, employees or contraclors; and (i) upon demand to relurn the Materials to Seller.

5. Title and Survay Objeclions. Purchaser may, al its sole expense, obtain a litle insurance commitment
and a survey for the Property. Priar lo the expiration of the Feasibility Period, Purchaser shall notily the Seller in
writing as lo any lile or stirvey objeclions regarding the PProperty thal the Purchaser Is unwilling lo accept
(collectivaly the "Title Objeclions”). Seller shall advise Purchaser in writing within len {10) days after receipt of
such notice, which if any of the Title Objeclions will not be cured by Seller al or prior {o Satllement. |f Seller fails
lo respond lo Puichaser willin such len (10) day period or il Saller's response Indicates lhat it does nol inlend to
cura one or more of the Title Objections, then Purchaser may, at its oplion either (i) lerminate lhis Agreement by

CVR 315 Rev 9/13
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piving wrilten nolice to Seller; {ii) cure such Title Objections at its own expense and procead to Sellement with
no reductlon in the Purchase Price; or (i) waive such Tile Objections and proceed to Setliement, with no
reduction In the Purchase Price, If Purchaser clects to lerminate this Agreement, the Deposit shall be refunded
in fult to Purchaser and the partles shall have no further abligation or liability to ono another, except for any
llabillty pursuant o the indemnity provisions of Paragraphs 40., 10 and 11,

6. Condilions Precedsnt to Obfigation of Purchaser. This Agreement and all of Purchaser's obligations
hergunder are furthar subject lo Purchaser determining in ils sole and absolute diseretion that all of the
conditions sel forth in this Paragraph 6 have been salisfied or waived in writing by Purchaser, In the evenl thal
any of the following conditions are nol satisfied or waived by Purchaser, Purchaser may give wrilten natice to
Saller terminating this Agreament on or before Settlement, in which event the Deposil shall be refunded in full to
Purchaser and the parties shall have no furlher obligation or liabilily to one another, axcept for any liability
pursuant to the indemnity provisions of Paragraphs 4D., 10 and 11.

A, Seller's Repressntalions and Warrantios. All the ropresontalions and warrantias of Seller made
herein shall have been true when made and shall be true and correct as of Selilement, wilth no mateartal changes
therein,

B. Seller's Deliveries. As of Seltlement, Seller shall hava taken all action and delivered all

documents and materials ragulred by this Agreement.

C. Mo Litigation. As of Soitlement, there shall bo no liligation, proceeding or investigation pending,
or to the knowledge of Purchaser or Seller threatenad, which mighl prevent or adversely alfect the intended vse
of the Property or which questions the validity of any aclion taken or to be taken by Seller or Purchaser
hereunder, or which threatens the continued operation of the Property for commercial purposes.

7 Reprosenlallons and Warranties of the Sallar. Seller, joinlly and sevorally (if more han one Seller),
represents and warrants unto Purchaser as of the date hereof and on the Seitlement data that

A Authorlly and Marketable Tille. Seller is the owner of the Properly, possesses lha requisile
autharity to onter inte and perfarm this Agraemient, and has the absolute right to sell, assign, and transfer the
Praperly \o Purchasar at Settlement.

equilty pending, threatened againsl or affecting the Properly before or by any federal, slale, municipal, or olher
govammental department, commission, board, bureau, agency, or instrumentality. Ne-bankruptey-orsimilaraclion,
whelher-veluntaiy-ei-ivelunterys-pendingoristhreatened-against-Selter-and-Sellerhns-nevintention-offiting-
breommeneing-any-such-oelion-withinninely-(08)-deya-fetewing-Setisment.

B. No_Pending Litigation_or Bankruptcy. There are no aclions, suits or proceedings al law or in @

c, No _Oulstanding Purchase Option. No optlon, right of firat refusal or other contraciual
opportunily to purchase the Proparty has been granted lo, or executed wilh, a third-party that is enforceable
against Seller andfor the Properly giving such Lhird-party a right to purchase an interest In the Property or any
party thereof

D. No Nolice of Repalrs. Seller has received no wiitlen nolice from any governmental agency that
repairs, alterations or corractions that must be made o the Property.

E. Ulititigs. The Properly is connecled to [select one]: o a municipal waler and sewer syslem
and has ulilily meters installed wilhin the Property OR v a well and septic system localed on the Property,
Seller makes no representation on whether the capacilies of such utllilies are sulficient for Purchaser's intended
use of the Properly.

F Hazardous Materials. To the best of Seller's actual knowledgo, no loxic or hazardous materials
(as sald terms are defined in any applicabie federal o1 slate laws) have boen used, discharged or stored on or
about the Properly in violation of said laws, and to the besl of Seller's knowledge, no such toxic or hazardous
materials are now or wilf be al Setllement localed on or below the surfaco of the Properly.  There are no
petroleum slorage tanks located on or heneath the surface of the Property.
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G. Parlias in Possession. As of the Seitlemant date, there wili be no advarse or other parties in
posseassion of the Properly ar any part thareof, nor has any party been granted any license, lease or other right
or intares! relating to the use or possession of the Property or any part thereof, excepl for the Leases allached
herelo and made a part hercof as SCHEDULE A.

H. Othar Conlracls. Seller is not a parly to any contracts relating to the Property thal Is nol terminable
at will, except as disclosed on SCHEDULE B, which [s attached herelo and made a part hereof. Belween the
date of this Agreemont and the Sottlernent date, Seller will not, without the priur wrillen consent of Purchaser, which
consent shall not ba unreasonably withheld, enter inlo any contract relaling lo the Property that is not terminable at
will,

l. No Undisclosed Restrictions. Seller has not, nor lo the besl of Seller's knowledge or belief has
any predecessor in lille, execuled or caused to be execuled any document with or for the honefit of any
governmenlal authority restricting the developmenlt, use or occupancy of the Properly thal has nol specifically
been disclosed o Purchaser or wouldi't be revealed by a litle report.

8. Risk of Loss. The risk of loss or damage (o the Froperly by fire or olher casually prior to Setllement
shall be on lhe Seller. If such loss or damage materially and adversely affects the use of the Properly as of
Setllement, Purchaser shall be ontitled o terminate this Agreement by writlen notice 1o Seller, in which evenl
the Deposit shall be refunded in full to Purchaser and the parties shall have no furlher obligalion or liabilily o
one anolher, excepl tor any liabilily pursuant to the indemnity provisions of Paragraphs 4D., 10 and 11.

9. Condemnation. If, prior lo Sellifement, any laking pursuant to the power of eminent domain is proposed
or oceurs, as Lo all or any portion of the: Properly inlended lo be acquired at Seillement by lhe Purchaser, or sale
oceurs In lieu thereof, the Purchaser shall be enlitled to terminate this Agreement by written notica 1o Seller, in
which event the Deposit shall be refunded in full lo Purchaser and the pariles shall hava no furlher obligation or
liability 10 one another, excepl for any liabllily pursuant lo the indemnily provisions of Paragraphs 4D., 10 and
11.

10. Access/Cooparation. During the term of this Agreemenl, Purchaser and his duly authorized agents
shall be entillod o reasonable access to the Property for the purpose of surveying, appraising and making other
findings ralaled 1o the Properly. Purchaser agrees to indomnily and hold the Seller harmless from any and all
inbilily of any kind or nalure whalscever as a resuit of the exercise of such righl of access, olher than as & resull
of the Soller's gross negligence or willful misconduct.

1. Agants and Brokers. Each parly represenls and warranls that il did nol consull or deal willy any broker
or agent wilh regard lo lhis Agreement or the transaclion contemplated hereby, excepl for the Listing Broker and
the Selling Broker, and gach parly hereto agrees lo indemnify and hold harmless the other party from all liability,
expanse, loss, cosl or damage, including reasonable atlorneys’ fees, lhat may arise by reason of any claim,
demand or suit of any agent or broker arising owl of facts constituling a breach of the foregoing reprasentation
and warranty. Listing Broker shall be paid a brokerags fee by Seller of i _3_% of the Purchase Price, Selling
Broker shall be paid by Seller a fee of I _3_% of the Purchase Prica. The fees to tha Listing Broker and the
Selfing Brokear shall be paid in cash af setllemant.

12, Nolices. Any notice, request or demand required or permilted to be given pursuant to this Agrearnent
shall he in wriling and shall be deemead sufficiently given H, dellvered by hand or messenger at the atdress of
the intended recipient, senl prepaid by Federal Express {or a comparable guaranteed overnight delivery
sorvice), or deposited in the Unltad Stales first class mall (regislerad or certilied, poslage prepald, with return
receipl requested), addressad fo the intended recipienl, at the intended recipient’s address sat forlh below, or al
such other address as the intended reclplent may have spacifled by wrillen notice to the sender given in
accordance wilh the requirements of ihis Paragraph. Any such nolice, request or demand so given shall be
deamed given on lhe day Il is received by the recipicnl.

For lhe Seller: For Purchaser:
Se Ve Pf-w et U.)d\\pu_!_é.- _ t'\‘ﬁ_‘;’iﬁvwm_
:/Z%‘iif' '&QL% 2T o ymond Leae
atthtan, MO 2. — Glea Allea VYA 23059
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13. Dalault,

A. Default by Purchasor, If Purchaser dofaults under this Agreement, the damages suffered by
Sallor would be diflicult to ascertain, Therefore, Seller and Purchaser agree that, in the event of a default
by Purchaser, Seller's sole and excluslve remedy, in lieu of all other remedies, shall be to terminate this
Agreement and rotain the Deposit as full and complete liquidated damages. If the Deposil is relained as
liquidated damages, Seller agrees lo pay one-hall of the Depasit to the Listing Broker to compensate Broker for
his brokerage services in the transaction. Such paymen! shall have no effect on the payiant due in any
subsequent transaction. Seller hereby specifically waives the right to seek specific pedormancs ol this
Agresment by Purchaser or any other remedy at law or in equity, provided that Seller reserves the righl to all
remedies avallable at law and in equity solely In order to enforce the indemnification obllgations of Purchaser
under Paragraphs 40., 10 and 11 herein.

B. Default by Seller. If Seller defaults under this Agreement, Purchaser shall have lhe option 1o (i)
sool specific porformance of lhis Agroement, or (i} terminate this Agrooment, in which cvent the Deposit shall
be promplly reflunded to Purchaser. Seller shall be liable for Purchaser's expenses in the filing of any specific
performance action, including reasonable altorney's fees and court costs.

C. Right lo Curs Defaull. Prior lo any termination of this Agreement as provided in Subparagraphs
13A. and 13B., the non-defaulting parly shali provide wrillen notice of any defaull(s) to the deflaulting pary (lhe
"Default Nolice") permitting lhe defaulling party ten (10) days to cure any such defaull(s). If defaulling party
does nol cure the defuii(s) or does not respond lo the Defaull Notice, then the non-defaulting pady may
terminate the Agreement by written notice to the defaulling party. Nothing herein shall prevent elther parly from
soeking a judicial determination regarding any default; provided howevar, the court shall award the expenses of
altornay's fees and court costs to the prevailing party in any such action,

D. Brokerage Fags. Notwithstanding the remedies set forlh in Subparagraphs 13A., 138, and 13C,
if either Seller or Purchaser defaults under this Agreement, the defauliing party shall be liable for the full amount
of the brokerage fees set forth in Paragraph 11 and any brokerage fees set forlh in Sellar's listing agreomant
with lhe Lisling Broker for the Properly (which document is hereby incorporated herein by this referance) as if
this Agreement and Seller's listing agreement had been performed, and for any damages and all expenses
incurred by lhe Listing Broker and the Selling Broker in conneclion with this transaction and the enforcement of
this Agresment and Seller's listing agreement, including, without limitation, atlorney's fees and court cosls.
Paymenl of & real estale broker's fee as the result of a lransaclion relating to the Properly which occurs
subsequent lo a default under this Agreement shall not relleve the defaulting parly of liahllily for any brokerage
fees due under this Agreement or Saller's listing agreement

14. Miscellaneous

Al Final Agreemenl. This Agreement contains lhe enlire agreement belween the parlies herato
relaling to the Properly and supersedes all prior and coptemporaneous negoliations, understandings and
agreements, wrillen or oral, between lhe parties harsto.

B. Virginia_Law_Applicable. This Agreement shall be construed, performed and enforced in
accordance with the laws of the Cammonwealth of Virginia and shall not be amended or modified and no waiver
ol any provision hereof shall be effoclive unless sel forth in a wrillen Instrument executad with the same
formalily as this Agraemenl.

(05, Asslanment. This Agreemanl shall nol be assigned by one parly without the written consen of
the other parly, except Lhe assignment of this Agreement to an entity owned by Purchaser or the principals of
Purchaser shall not require the consunt of Seller, bul Purchaser shall provide written notice lo Seller of such
assignment. This Agreemont shall inure lo the benaefil of the parlies herelo and thelr respective and permitled
successors and assigns,

D. Counlorparts.  This Agreement may be signed in one or more counlerparts, each of which is
desined (o be an original and all of which shall together constilule the same Instrument. The parlles agree that
a fax of any signed original document shall have the sarme elfecl as an orlginal.
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E. Tax-Delerred Exchange. Either parly may elect to include the conveyance of tha Property in an
IRS Seclion 1031 Like Kind Exchange (a lax-deferred exchange). In the event thal @ paity makes such an
elaclion, the non-exchanging party agrees to execule such dacuments necessary lo effectuale such an
exchange {(at no cost o the exchanging parly), but in no event shall such exchange afiect the terms of the
transaclion or a party's responsibllities to the other party under this Agreament. The exchanging parly shalt
haar the sole cosls of ils exchange.

15, Additional Provisions:
Tax parcel #s: 744-68-59-36~600-000, 744-68-57-86-000-000, 744-68-56-74-300-
000

Seller to provide existing environmental atudies to Purchaser that are in
Saller's poaseasion,

16. Acceplance. To be ellective lhis Agreement must be executed by Purchaser and Seller and an original
copy of this Agreement returned lo Purchaser no laler than 5:00 p.m. on 10/25/16_ , or this Purchase
Agreement shall be deemed withdrawn,

Each of lhe partios has oxecuted this Agreemant in its name pursuant lo due autherity as of the dates
sol forth below T’th iz curel lp\_uf_a_,_s,T mm“lg Li¢ Do vioal oo Fé'r\/m 0 M 33an: ! (&tc_l

o Tl =7 I~ e ( - 52:9,99/\, = .w/ J /o//oﬁ/ﬂ\(
F'Cufjjﬁser “ '/"‘/% /{ Dalal NS 7 ) j = Dato

Prinled Name: Wavna T, Hazzard Prinied Name: Stephen H. Parham
Title (if applicable); Tille {if applicable); Prasident

\\!\O{

Prlnled ﬁeama

o \Q 1 A L
Date Scller Dale
Printed Name:

John Millex

Title (i! applicable):
P"\l e He lg{\‘uﬂ‘j,sl (WL

Listing Company's Namo and Address

_Chesterfield Commercial Realty
3102 W. villaga Graen Dr., Sta. 107

Midlothian VA 23112

Tarry Barneslh
004-744-9290
Fax no, 804-744-9290

Agent's email tereylccrealtylic.com

Agent's Namo

Agont's lel. no.

Title {if applicable):

Selling Company's Name and address

Hometown Realty Sarvices
111 S. Railroad Ave.
Aghland VA 23005

Agent’'s Name Hank Lowry
Agenl's tel. no. 804-347-8556
Fax no.  04-752-4948

Agcnt's (}mai' Hank Lovrydhoerotownronl tysarvivus con

COPYRIGHT®@2015 by lhe Central Virginia Regional MLS. All rights raserved. This form may be used only by
members in good standing of the Central Virginia Regicnal MLS. The reproduclion of this form, In whole or in
part, or tho use of the nama "Cenlral Virginia Regional MLS", in connaction with any ather form, is prohibited
withoul prior writlon consent of the Canlral Virginia Regional MLS,

LVR LS Rev 9713

Page 6 of B
This fooa was producest by Torry Farnopt. GVR HMLY foems may b-guuud anly by rmombors in yood atanding of tha Contral Instﬂnﬂ”

Virginia lagiovnal MLY, TG



Case 15-32966-KLP Doc 339 Filed 11/30/16 Entered 11/30/16 19:56:16 Desc Main
‘ Document  Page 33 of 76

SCHEDULE A

LEASES, AGREEMENTS AND CONTRACTS
FOR TENANTS AND OTHER PARTIES
IN POSSESSION OF THE PROPERTY

List below vach such tenant or other party In possession of the Property, and provide Purchaser
with a copy of each lease, license or othar agreement. [f verbal agreement, summarlze terms below,

Also provide Purchaser with any contract affecting the Property that is nol terminable at will,
Sellexr is in possession of the Property and will do a sale /
leaseback with the Purchaser by separate agreement.

CVR 315 Rev /13
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SCHEDULE B

CONTRACTS RELATING TO THE PROPERTY
{Not terminable at will)

Hone
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EXHIBIT D
(Draft Lease)
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LEASE AGREEMENT

This LEASE (this "Lease") is entered into and dated as of January  , 2017 (the
"Execution Date") between Landlord and Tenant.

WITNESSETH THAT, in consideration of the rents, covenants and agreements
hereinafter set forth, Landlord and Tenant covenant, warrant and agree as follows:

ARTICLE 1
FUNDAMENTAL LEASE PROVISIONS

The provisions of this Article I summarize certain terms of this Lease which are
more fully described in the balance of this Lease. The provisions of this Article constitute
a part of this Lease for purposes of providing specific information for incorporation into
this Lease within the cross-referenced provisions as provided in this Article. In the event
of a conflict between the provisions of this Article I and any other portion of this Lease,
the latter shall control. Capitalized terms used in this Lease shall have the meanings set
forth in Article II or otherwise defined in any other part of this Lease.

Section 1.01 "Landlord" shall mean , a Virginia
limited liability company.

Section 1.02 "Tenant" shall mean Dominion Paving & Sealing, Inc., a Virginia
corporation.

Section 1.03 "Premises" shall mean that certain real property consisting of
approximately 4.15 +/- acres located at 10900, 10910, & 10920 Paulbrook Drive,
Midlothian, Virginia 23112 including the Improvements located thereon, consisting of a
building of approximately 10,280 sq ft. The Premises are described in Exhibit A.

Section 1.04 "Commencement Date' shall mean January ,2017. The
Commencement Date shall also be deemed to be the "Rent Commencement Date".

Section 1.05 '"Expiration Date" shall mean December 31, 2021 or such earlier
date on which this Lease is terminated pursuant to any of the terms, conditions or
covenants of this Lease or pursuant to law.

Section 1.06 '"Minimum Annual Rent" shall mean:
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Lease Year Annual Monthly
January __, 2017-December 31, 2017 $96,000.00 $8,000.00
January 1, 2018-December 31, 2018 $97,920.00 $8,160.00
January 1, 2019-December 31, 2019 $99,878.40 $8,323.20
January 1, 2020-December 31, 2020 $101,875.97 $8,489.66
January 1, 2021-December 31, 2021 $103,913.49 $8,659.46

Section 1.07 "Security Deposit" shall mean $8,000.00.

Section 1.08 Permitted Use: Tenant shall occupy and operate the Premises
solely for the purpose of operating a general contractor’s office, shop, paving company,
and outdoor storage yard of trucks, trailers, and equipment to be used in such operation
(the "Permitted Use"). Tenant shall not use or permit or suffer the use of the Premises
for any other business or purpose.

Section 1.09 Addresses for Notices:

To Landlord: , LLC
Attn:

To Tenant: Dominion Paving & Sealing, Inc.
10900 Paulbrook Drive

Midlothian, VA 23112
Attn: Stephen H. Parham

and to: Christopher L. Perkins, Esq.
LeClairRyan
919 East Main Street
Twenty-Fourth Floor
Richmond, VA 23219
(804)783-7550
Christopher.perkins@leclairryan.com

ARTICLE 11
DEFINED TERMS

Section 2.01 Defined Terms. Unless otherwise indicated, all references to
Articles and Sections shall be deemed to refer to Articles and Sections of this Lease.
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"Additional Rent" means all sums of money required to be paid by Tenant under
this Lease with the exception of Minimum Annual Rent.

"Affiliates" means such party's partners, joint venturers, shareholders, parent
company, subsidiaries, and property managers, and their respective officers, directors,
employees, and agents.

"Building" means the building located on the Premises.

"Change of Control" means the transfer by sale, assignment, incompetency,
mortgage, deed of trust, trust, operation of law, or otherwise of any shares, voting rights
or ownership interests which will result in a change in the identity of the person or
persons exercising, or who may exercise, effective control of Tenant. The following shall
constitute a Change of Control for the purposes of this Lease: (a) the merger,
consolidation or reorganization of the corporation; and/or (b) the sale, issuance, or
transfer, cumulatively or in one transaction, of a majority of voting stock, by Tenant or
the stockholders of record of Tenant as of the date of this Lease, which results in a
change in the voting control of Tenant, except any such transfer by inheritance or
testamentary disposition to Tenant's heirs at law.

"Claims" means any claim, demand, investigation, proceeding, action, suit,
judgment, award, fine, lien, loss, damage, expense, charge or cost of any kind or
character and liability (including reasonable attorneys’ fees and court costs).

"Commencement Date" is defined in Section 1.04.

"Encumbrance" means any conditional, contingent, collateral or deferred
assignment, sublease or conveyance voluntarily made by Tenant of some or all of
Tenant's interest, rights or duties in this Lease or the Premises, or any portion thereof,
including Tenant's right to use, occupy or possess the Premises, in whole or in part,
including, without limitation, any mortgage, deed of trust, pledge, hypothecation, lien,
franchise, license, concession or other security arrangement.

"Execution Date" means that date set forth in the first paragraph of this Lease
upon which this Lease is fully executed by Landlord and Tenant.

"Expiration Date" is defined in Section 1.05.
“Extension Term” is defined in Article XXV.

"Governmental Authority" means any federal, state, county, city or local
governmental board, body or agency having jurisdiction over the Premises or any part
thereof.
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"Hazardous Materials" means any chemical, compound, material, substance or
other matter that: (a) is defined as a hazardous substance, hazardous material or waste, or
toxic substance under any Hazardous Materials Law; (b) is regulated, controlled or
governed by any Hazardous Materials Law or other Legal Requirement; (c) is petroleum
or a petroleum product; or (d) is asbestos, formaldehyde, radioactive material, drug,
bacteria, virus, or other injurious or potentially injurious material (by itself or in
combination with other materials).

"Hazardous Materials Laws" means any and all federal, state or local laws,
ordinances, rules, decrees, orders, regulations or court decisions relating to hazardous
substances, hazardous materials, hazardous waste, toxic substances, environmental
conditions on, under or about the Premises, or soil and ground water conditions,
including, but not limited to, the Comprehensive Environmental Response, Compensation
and Liability Act of 1980, the Resource Conservation and Recovery Act, the Hazardous
Materials Transportation Act, any other Legal Requirement concerning hazardous or
toxic substances, and any amendments to the foregoing.

"Improvements" shall mean any additions, improvements, alterations and/or
installations made to the Premises (except Personal Property) performed by or on behalf
of Landlord or Tenant.

"Insured Casualty" means damage or destruction the repair of which is fully
covered by insurance proceeds received by or made available to Landlord pursuant to any
insurance policy required to be carried under the terms of this Lease.

"Interest Rate" means the lesser of: (a) the maximum lawful rate permitted by
usury or similar law in the State in which the Premises is located to be charged by
Landlord to Tenant; or (b) eighteen percent (18.00%) whichever is lower.

"Landlord" is defined in Section 1.01.

"Lease" is defined in the first paragraph of this Lease.
"Lease Term" is defined in Section 4.01.

"Lease Year" is defined in Section 4.01.

"Legal Requirement" means, to the extent applicable: (a) any law, statute,
ordinance, regulation, code, rule, requirement, order, court decision or procedural
requirement of any Governmental Authority; and/or (b) the rules and regulations of the
applicable governmental insurance authority or any similar body. References herein to
"law" or "lawful" include Legal Requirements or the full and strict compliance with
Legal Requirements, as applicable.
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"Minimum Annual Rent" means the minimum annual rental payable by Tenant
for the use and occupancy of the Premises and is more specifically set forth in Section
1.06.

"Mortgage" means any mortgage, deed of trust, assignment, security agreement,
conditional sale contract or other encumbrance or hypothecation of any of Landlord's
interest in the real and personal property comprising the Premises (including all
subsequent renewals, modifications, consolidations, replacements, amendments,
modifications, extensions and advances thereto), including an assignment or
encumbrance of Landlord's interest in this Lease and the rents and profits derived
therefrom.

"Mortgagee" means the holder, beneficiary (or trustee acting on behalf of the
beneficiary) or assignee of any Mortgage.

"Permitted Use" means the permitted use of the Premises as set forth in Section
1.08.

"Personal Property" means trade fixtures, furniture, furnishings, equipment,
appliances, goods, inventory, chattels, signs and other personal property not permanently
affixed to the Premises.

"Premises" is described in Section 1.03.
"Real Estate Taxes" or "Taxes" is defined in Section 6.01(a).

"Reconstruction" means demolition, stabilization, repair, reconstruction, and
restoration of the Premises resulting from an Insured Casualty or Uninsured Casualty.

"Rent" means all amounts of Minimum Annual Rent and Additional Rent
required to be paid by Tenant under this Lease.

"Rent Commencement Date" means that date determined as set forth in Section
1.04.

"Security Deposit" means the amount specifically set forth in Section 1.07.
"Tax Year" is defined in Section 6.01(a).
"Tenant" is defined in Section 1.02

"Transfer" means any voluntary, unconditional, and present: (a) assignment of
some or all of Tenant’s interest, rights, and duties in this Lease and the Premises,
including Tenant's right to use, occupy, and possess the Premises, or any portion thereof;
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or (b) sublease of Tenant's right to use, occupy, and possess the Premises, in whole or in
part.

"Transferee" means the proposed assignee, sublessee, mortgagee, beneficiary,
pledgee or other recipient of Tenant's interest, rights or duties in this Lease or the
Premises.

"Uninsured Casualty" means damage or destruction resulting from any flood,
earthquake, act of war, nuclear reaction, nuclear radiation or radioactive contamination,
or any other casualty of any kind or nature whatsoever which is not an Insured Casualty.

"Utilities" means the services of sewage treatment and removal, treatment and
delivery of water, electricity, natural gas (if permitted by Landlord), telephone service
and other services such as satellite data transmission, cable systems, and security systems.

"Utilities Charges" is defined in Section 7.01(a).

"Utility Installations" means any and all systems, machinery, facilities,
installations, supply lines, transformers, pipes, conduits, ducts, penetrations, components,
appurtenances, and equipment used in or in connection with the Premises for the
generation or supply of Utilities.

ARTICLE II1
PREMISES

Section 3.01 Premises. Landlord hereby leases to Tenant and Tenant hereby
rents from Landlord, the Premises as described on Exhibit A.

Section 3.02 Condition. Except as otherwise set forth herein, Tenant has
inspected the Premises and shall accept the Premises in its current "AS IS, WHERE IS"
condition. Tenant's taking possession of the Premises shall be conclusive evidence of
Tenant's acceptance thereof in good order and satisfactory condition. Tenant agrees that
Landlord has made no representations as to conformance with applicable laws with
respect to the condition of the Premises or the presence or absence of Hazardous
Materials in, at, under or abutting the Premises. Tenant also agrees that no representations
with respect to the condition of the Premises, no warranties or guaranties, expressed or
implied, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTY OR
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, with respect
to workmanship or any defects in material, and no promise to decorate, alter, repair or
improve the Premises either before or after the execution hereof, have been made by
Landlord or its agents to Tenant unless the same are contained herein.
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Section 3.03 Title of Premises. Tenant acknowledges that Tenant's leasehold
interest in the Premises is subject to: (a) covenants, conditions, restrictions, easements,
Mortgages, and other matters of record; (b) the effect of all Legal Requirements,
including any local zoning laws; and (c) general and special taxes not delinquent.

Section 3.04 Right to Enter. Landlord and its authorized representatives shall
have the right to enter the Premises at all reasonable times during reasonable business
hours for the purpose of showing the Premises to prospective purchasers or lenders.
Tenant additionally shall permit Landlord, or its authorized representatives, to enter the
Premises at all times during usual business hours (except in the case of an emergency, in
which case Landlord may enter as reasonably necessary) to inspect the Premises, to
perform its duties under this Lease, and to perform any work therein: (a) that may be
necessary to comply with Legal Requirements; (b) that Landlord may deem reasonably
necessary to prevent waste or deterioration of the Premises; (c) that Landlord may deem
necessary in connection with the repairs, maintenance, expansion, reduction, remodeling
or renovation of any portion of the Premises; (d) that may be reasonably necessary in
connection with the installation, maintenance and modification of any Ultility Installations
located within the Premises; and (e) any combination of the above. Nothing herein
contained shall be deemed to impose upon Landlord any obligation, responsibility or
liability whatsoever, for any care, maintenance or repair except as otherwise herein
expressly provided.

ARTICLE 1V
LEASE TERM

Section 4.01 Lease Term.This Lease shall become fully effective and binding
as of the Execution Date. The term "Lease Term" means that period commencing on the
Commencement Date and continuing through the Expiration Date. The Lease Term shall
be approximately five (5) Lease Years. The term "Lease Year" means a period of twelve
(12) consecutive calendar months during the Lease Term, the first Lease Year will
commence on the Commencement Date and continue through December 31 of that
calendar year. The remaining Lease Years will commence on January 1* and end on
December 31% of the same year.

Section 4.02 Surrender of the Premises. At the Expiration Date, Tenant shall
remove all Personal Property from the Premises and surrender possession of the Premises
to Landlord vacant and broom clean except ordinary wear and tear, condemnation,
damage or destruction covered by Article XVI and Article XVII, and any repair
Landlord is obligated to perform pursuant to this Lease. Tenant shall indemnify and hold
Landlord harmless from and against all claims, loss or liability (direct, indirect,
foreseeable or unforeseeable) resulting from the delay by Tenant in surrendering the
Premises, including, without limitation, any claims made by any succeeding occupant
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based upon Landlord's inability to deliver the Premises to any such succeeding occupant.
Tenant's obligations to perform and observe the covenants set forth in this Section 4.02
shall survive the Expiration Date.

Section 4.03 Holdover. Landlord and Tenant acknowledge and agree that any
failure of Tenant to surrender possession of the Premises on the Expiration Date shall
result in substantial damages to Landlord, and that those damages are and will be
impossible or impracticable to measure. Accordingly, if Tenant does not surrender
possession of the Premises to Landlord as set forth herein, in addition to any other rights
or remedies Landlord may have hereunder or at law, Tenant, at the option of Landlord,
shall be deemed to be occupying the Premises from month to month, subject to such
occupancy being terminated by either party upon at least thirty (30) days written notice.
In such event, Tenant shall pay to Landlord an amount equal to two (2) times the portion
of the Minimum Annual Rent payable during the last month of the Lease Term, plus an
amount equal to the Additional Rent which was payable by Tenant in the last full
calendar year prior to the Expiration Date, with such Minimum Annual Rent and
Additional Rent, prorated on the basis of a 365-day year. No provision of this Lease shall
be deemed to permit Tenant to retain possession of the Premises after the Expiration
Date. Except as otherwise specifically stated in this Lease, all of the terms and conditions
of this Lease shall remain in effect following any extension, renewal or holdover of the
original Lease Term. Notwithstanding anything to the contrary set forth above, neither
the Minimum Annual Rent, Additional Rent, nor any of the other charges set forth
hereunder shall be increased by virtue of Tenant's holding over beyond the Expiration
Date, provided that the parties are proceeding in good faith to negotiate a renewal Lease.
Negotiations for renewal may be terminated by either party at any time by written notice,
and the increased rent imposed by the holdover provision of this Lease shall thereafter

apply.

ARTICLE V
RENT

Section 5.01 Rent Commencement Date. Tenant's obligation to pay Minimum
Annual Rent and Additional Rent shall commence upon the Rent Commencement Date.

Section 5.02 Minimum Annual Rent.Tenant shall pay to Landlord the
Minimum Annual Rent set forth in Section 1.06 in twelve (12) equal monthly
installments in advance upon the first day of each and every month of the Lease Term,
without, except as otherwise set forth herein, setoff, deduction, prior notice or demand.

Section 5.03 Additional Rent. Tenant shall pay all Additional Rent without,
except as otherwise set forth herein, setoff, deduction, prior notice or demand in the



Case 15-32966-KLP Doc 339 Filed 11/30/16 Entered 11/30/16 19:56:16 Desc Main
Document  Page 44 of 76

amounts and in the manner set forth in this Lease. Tenant's payments of Additional Rent
pursuant to Article VI shall be payable in the following manner:

(a) Estimate. Commencing on the Rent Commencement Date and continuing
through the end of the Lease Term, subject to the limitations set forth herein, Tenant shall
pay Landlord, on the first day of each calendar month, those amounts Landlord
reasonably estimates to be the Real Estate Taxes. Subject to the limitations set forth
herein, Landlord may adjust such monthly estimates from time to time during any Lease
Year on the basis of Landlord's experience and reasonably anticipated costs.

(b) Reconciliation. Within thirty (30) days after the end of each calendar year
or Tax Year, as applicable, Landlord shall furnish Tenant separate statements for the
Additional Rent payable by Tenant pursuant to Article VI. Such statements shall cover
the billing period showing the total of the applicable Additional Rent expenses, Tenant's
share of such expenses for such billing period, and the total prior amounts payable by
Tenant with respect to such period in accordance with Section 5.03(a). If Tenant's share
of the Additional Rent expenses exceeds the total of Tenant's payments with respect
thereto, Tenant shall pay Landlord the deficiency within thirty (30) days after receipt of
such statement. If said payments exceed Tenant's share of the specified Additional Rent
expenses, such excess shall be offset against the payments next due Landlord for
Minimum Annual Rent and/or Additional Rent. Failure of Landlord to provide the
statements required by this Section 5.03(b) shall not relieve Tenant of its obligation
hereunder. Upon the Expiration Date, if either party shall owe monies to the other (for
purposes of example and not of limitation, year-end adjustments owing to Landlord or
Tenant), the payment of said sums shall not be a condition precedent to the termination of
this Lease, but the obligations of Landlord and Tenant, respectively, for such payments
shall survive the Expiration Date.

Section 5.04 Proration of Rent for Partial Month. Rent payable by Tenant for
any partial calendar month at the beginning or end of the Lease Term which is calculated
on the basis of a full calendar year or Tax Year, as applicable, shall be computed on a
daily basis to reflect the actual number of days in said partial month at an amount equal to
one-three hundred sixty-fifths (1/365th) of such annual Rent for each day of said partial
month. If the Rent Commencement Date is other than the first day of a month, Tenant
shall pay on the Rent Commencement Date a prorated partial Minimum Annual Rent
applicable to that month for the period prior to the first day of the next calendar month,
and thereafter, Minimum Annual Rent payments shall be made on a monthly basis not
later than the first day of each calendar month.

Section 5.05 Landlord's Right to Offset. If any sums are payable by Landlord
to Tenant pursuant to any provision of this Lease, Landlord shall have the right to first
offset from such sum any amounts that are currently payable by Tenant to Landlord
pursuant to any provision contained in this Lease.
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Section 5.06 Late Charge. If Tenant shall fail to pay any amount of Minimum
Annual Rent or Additional Rent within ten (10) days following the date same became due
and payable as provided in this Lease, Tenant shall pay to Landlord a late charge equal to
five percent (5.00%) of such delinquent payment. Landlord and Tenant agree that such
late charge represents a reasonable estimate of additional administrative expenses
incurred by Landlord in processing the delinquency. Provision herein for payment of the
late charge shall not be construed to extend the date for payment of any sums required to
be paid by Tenant hereunder or relieve Tenant of its obligation to pay all such sums at the
times herein stipulated.

Section 5.07 Priority of Payments. Notwithstanding anything to the contrary
contained in this Lease, to the extent that Tenant is in default of its obligations under this
Lease beyond the expiration of any notice, grace or cure periods, all payments made by
Tenant and received by Landlord during such time may be applied, in Landlord's sole and
absolute discretion, to any outstanding arrearages owed by Tenant to Landlord,
irrespective of any payment characterization Tenant may designate for any such payment.

Section 5.08 Address for Payments. All payments of Rent shall be made to
Landlord when due, in lawful money of the United States of America, which shall be
legal tender in payment of any debts and dues public and private, at the time of payment
by good and sufficient check subject to collection and drawn on a bank or trust company
in the United States of America which is a member of the Federal Reserve System.
Tenant shall pay all Rent and other payments due Landlord at such address is set forth in
Section 1.09 of this Lease, or at such other place as Landlord may from time to time
designate.

ARTICLE VI
REAL ESTATE TAXES

Section 6.01 Real Estate Taxes.

(a) Tenant agrees to pay to Landlord all taxes, rates and assessments, general
or special, levied or imposed for any reason on, or attributable to, or with respect to, the
use, occupancy or possession of the Premises and/or the realty underlying the Premises
and costs associated with reviewing, negotiating or contesting such taxes and assessments
(hereinafter referred to as "Real Estate Taxes" or "Taxes") for each Tax Year, or portion
thereof, during the Lease Term. If the system of real estate taxation shall be altered or
varied or any new tax or levy shall be levied or imposed on said realty and/or the
Premises, and/or Landlord in substitution for Real Estate Taxes levied or imposed on
immovables in the jurisdiction where the Premises is located, then any such new tax or
levy shall be included within the term "Real Estate Taxes" or "Taxes." If any
governmental taxing authority acting under any regulation, levies, assesses or imposes a

10
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tax, excise and/or assessment however described (other than income or franchise tax)
upon, against, on account of or measured by, in whole or in part, the rent expressly
reserved hereunder, or upon the rent expressly reserved under any other leases or
leasehold interest in the Premises, as a substitute (in whole or in part) or in additional to
any existing real estate taxes on the realty or otherwise, such tax or excise on rents shall
be included in the term "Real Estate Taxes" or "Taxes." "Tax Year" shall mean each
twelve (12) month period established as the real estate tax year by the governmental
taxing authorities having lawful jurisdiction over the Premises. Landlord shall have the
sole authority to conduct a contest or enter into negotiations with governmental taxing
authorities regarding the imposition of Real Estate Taxes; provided, however, Landlord
shall have no obligation to contest, object to or litigate the levying or imposition of any
Real Estate Taxes and may settle, compromise, consent to, waiver or otherwise determine
in its sole discretion to abandon any contest with respect to the amount of any Real Estate
Taxes without consent or approval of Tenant.

(b) Tenant shall pay before delinquency all taxes (including sales and use
taxes), assessments, license fees, and public charges levied, assessed or imposed upon its
business operation as well as upon its merchandise and Personal Property.

(©) The anticipated Real Estate Taxes for the Premises for the first Lease Year
are $9,373.00. To be paid in equal monthly installments of 1/ 12™ of the annual Real
Estate Taxes due on the 1*' of the month along with the Minimum Annual Rent.

ARTICLE VII
UTILITIES

Section 7.01 Payments By Tenant.

(a) Tenant shall be solely responsible for and promptly pay all charges for
heat, water, electricity, sewer rents or charges, and any other utility used or consumed in
the Premises or in providing heating and air-conditioning to the Premises, including in
each instance, all sales and other taxes applicable to the sale or supply of such utilities,
said responsibility commencing on the Rent Commencement Date (such charges shall
hereafter be referred to as "Utility Charges").

(b) In the event that the local authority, municipality, utility or other body
collects for the water and/or sewerage or sanitary service and/or consumption, as
aforesaid, Tenant covenants and agrees to pay the water and sewer rent charge (both
minimum and otherwise) and any other tax, rent, levy, connection fee or meter or other
charge which now or hereafter is assessed, imposed or may become a lien upon the
Premises, or the realty of which they are a part, pursuant to law, order or regulation made
or issued in connection with the use, consumption, maintenance or supply of water, or the
water or sewerage connection or system. Except as otherwise provided herein, Tenant
agrees that it shall be Tenant's responsibility (at Tenant's sole cost and expense, including

11
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all deposits, charges, connections, hook-up fees, testing fees and the like) to contract
directly with the local utility companies for all utility services required for the Premises.

(©) Except as otherwise provided herein, in no event shall Landlord be liable
to Tenant for damages or otherwise as a result of any interruption, curtailment or
suspension of any of the foregoing utilities or services, whether or not furnished by
Landlord, resulting from an Event of Default by Tenant under this Lease, repair or
maintenance activity at the Premises, actions of third party not controlled by Landlord,
accident, action of Governmental Authority, strikes, acts of God or public enemy, or any
cause beyond Landlord's reasonable control, nor shall any such termination relieve
Tenant of any of its obligations under this Lease.

ARTICLE VIII
USE

Section 8.01 Permitted Use. Tenant shall use and occupy the Premises solely
for the Permitted Use, and for no other use or purpose.

Section 8.02 Duties and Prohibited Conduct. Except as otherwise provided
herein and except to the extent that Landlord is responsible for same hereunder
(including, without limitation, under Section 10.02 herein), Tenant shall, at its sole
expense, comply at all times with all Legal Requirements arising from or out of Tenant's
business or use or occupation of the Premises and Tenant's construction of any
Improvements at the Premises, including, without limitation, procuring, maintaining, and
making available for Landlord's inspection any required governmental licenses or
permits. Tenant shall not use the Premises, or permit or fail to prevent the Premises to be
used: (a) for any purpose or in any manner that violates any Legal Requirement and/or
the requirements of the insurance underwriter(s) for the Premises; (b) for any purpose that
alters the classifications or increases the rate of any insurance on the Premises; or (c) to
violate the certificate of occupancy issued for the Premises. Tenant shall keep the
Premises, and every part thereof, in a clean and reputable condition.

Section 8.03 Hazardous Materials.

(a) In General. Tenant shall not, without the prior written consent of
Landlord, cause or permit, knowingly or unknowingly, any Hazardous Material to be
used, generated, manufactured, produced, stored, transported, treated, disposed of or
permitted to escape or released on, under, about or from the Premises, or any part thereof.
If Tenant's Permitted Use requires the use and/or storage of any Hazardous Materials on,
under or about the Premises, Tenant shall fully and promptly comply with all Hazardous
Materials Laws at all times during the Lease Term, and at the Expiration Date, Tenant
shall remove and dispose of all Hazardous Materials that were caused or permitted by
Tenant, its agents, employees, suppliers, contractors, subtenants, successors, or assigns to

12
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be brought or remain upon or kept or used in or about the Premises or regardless of
whether such removal is required by any Hazardous Materials Law.

(b) Indemnity. Tenant shall indemnify, protect, defend, and hold Landlord,
Landlord's Affiliates, and any Mortgagee harmless from and against any and all Claims
arising out of, in connection with, or directly or indirectly arising out of the use,
generation, manufacture, production, storage, treatment, release, disposal or
transportation of Hazardous Materials by Tenant, or any successor, assignee or sublessee
of Tenant, or their respective agents, contractors, employees, or licensees, on, under,
about or from the Premises, including, but not limited to, all foreseeable and
unforeseeable costs, expenses, and liabilities related to any testing, repair, cleanup,
removal costs, detoxification or decontamination and the preparation and implementation
of any closure, remedial action, site assessment costs or other required plans in
connection therewith deemed required, necessary or advisable by Landlord or any
Governmental Authority, and any foreseeable or unforeseeable consequential damages.
Any defense of Landlord pursuant to the foregoing indemnity shall be by counsel
reasonably acceptable to Landlord. Neither the consent by Landlord to the use,
generation, storage, release, disposal or transportation of Hazardous Materials, nor
Tenant's strict compliance with all Hazardous Materials Laws, shall excuse Tenant from
Tenant's indemnification obligations hereunder. The foregoing indemnity shall be in
addition to and not a limitation of the other indemnification provisions of this Lease.
Tenant's obligations hereunder shall survive the Expiration Date.

(c) Reporting. Tenant shall notify Landlord in writing, immediately after any
of the following: (i) Tenant has knowledge, or has reasonable cause to believe, that any
Hazardous Materials have been released, discharged or located on, under or about the
Premises, whether or not the same is in quantities that would otherwise be reportable to a
public agency; (i1) Tenant receives any warning, notice of inspection, notice of violation
or alleged violation, or Tenant receives notice or knowledge of any proceeding,
investigation, order or enforcement action, under any Hazardous Materials Law
concerning the Premises; or (iii) Tenant becomes aware of any Claims made or
threatened by any third party concerning the Premises respecting Hazardous Materials.

ARTICLE IX
IMPROVEMENTS

Section 9.01 Tenant Improvements.

(a) Tenant shall not make alterations or changes, structural or otherwise, to
any part of the Premises, exterior or interior, without Landlord's written consent, except
as otherwise set forth herein. In the event of any such approved changes, Tenant shall
have all work done at its own expense. Request for consent shall be accompanied by
plans stating what is to be done. Tenant shall comply with all Legal Requirements,
including, without limitation, building codes, regulations and laws now or hereafter to be
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made or enforced in the municipality, county and/or state in which the Premises are
located and which pertain to such work.

Section 9.02 Mechanics' Liens.

(a) General. THE INTEREST OF LANDLORD IN AND TO THE
PREMISES SHALL NOT BE SUBJECT TO LIENS FOR IMPROVEMENTS MADE
BY TENANT. Nothing contained in this Lease shall be construed as consent on the part
of Landlord to subject Landlord's estate in the Premises to any lien or liability under the
lien laws of the State where the Premises is located. Tenant shall pay or cause to be paid
all costs of labor, services, and materials supplied in the prosecution of any work done in
the Premises by Tenant, and Tenant shall keep the Premises free and clear of all
mechanics' liens and other liens arising out of any work done by Tenant or persons
claiming under Tenant, excepting, however, work done by Landlord. Tenant shall
promptly notify Landlord of any Claim or lien filed against the Premises or the
commencement of any action affecting the title thereto, in each case, to the extent that
Tenant has received written notice of same. Tenant's obligation to observe and perform
any of the provisions of this Section 9.02 shall survive the Expiration Date.

(b) Contest of Lien. If Tenant desires to contest the claim of any mechanic's
lien for which Tenant is responsible hereunder, Tenant may contest same in good faith.

(©) Landlord's Right to Cure. In the event Tenant fails to release of record
any such lien and is not pursuing a good faith contest as contemplated in Section 9.02(b)
above, Landlord may (but shall not be obligated to), in addition to any other rights or
remedies it may have, remove said lien by: (i) paying the claimant an amount sufficient to
settle and discharge the claim; (ii) posting a bond; or (iii) taking such action as Landlord
shall deem reasonably appropriate, and Tenant shall, within thirty (30) days after receipt
of written demand therefor, pay to Landlord all amounts paid by Landlord in settling and
discharging such lien, together with interest thereon at the Interest Rate and reasonable
expenses incurred in connection therewith, including reasonable attorneys' fees, which
amounts are due and payable Landlord as Additional Rent on the first day of the next
following month.

ARTICLE X
REPAIRS; MAINTENANCE

Section 10.01 Tenant's Obligations. Tenant shall at all times from and after the
Commencement Date, at its own cost and expense, keep the Premises (including all
entrances and vestibules) and all partitions, windows and window frames and moldings,
floor coverings, glass, store fronts, doors, door openers, fixtures, equipment and
appurtenances thereof (including Utility Installations and other mechanical equipment
and appurtenances located within and exclusively serving the Premises) and all parts of
the Premises, not required herein to be maintained by Landlord, in good order, condition
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and repair and clean, orderly, sanitary and safe, damage by unavoidable casualty
excepted, (including but not limited to doing such things as are necessary to cause the
Premises to comply with Legal Requirements). All replacements made by Tenant shall be
of like size, kind, and quality to the items replaced as they existed when originally
installed. Tenant shall repair all damages done in or by such replacement.

Section 10.02 Landlord's Obligations. Landlord shall keep the roof, exterior
walls, and structural parts of the Premises (including the structural floor), foundation,
floorslab, exterior, steel frame, and all Utility Installations serving the Premises (to the
extent not maintained by Tenant) in good order, repair and condition except for damage
thereto due to the acts or omissions of Tenant, its agents, employees or invitees.
Landlord shall make all such repairs and replacements without, to the extent practicable,
materially interfering with the conduct of Tenant's business. Landlord shall also be
responsible for any repairs necessitated by the acts or negligence of Landlord, its agents,
employees or contractors. In no event shall Landlord be required to make repairs
necessitated by the negligence or willful acts of Tenant or anyone claiming under Tenant,
because of the failure of Tenant to perform or observe any term or condition of this
Lease, or because of Improvements made by Tenant. Landlord shall be under no
obligation to repair, replace or maintain the portions of the Premises to be maintained by
Tenant pursuant to Section 10.01 at any time, except as this Lease expressly provides.

Section 10.03 Performance of Work By Landlord. If Tenant refuses or neglects
to repair, replace, or maintain the Premises, or any part thereof, as required hereunder in a
manner reasonably satisfactory to Landlord, Landlord shall have the right but not the
obligation, upon giving Tenant not less than thirty (30) days prior written notice of its
election to do so, to enter the Premises and make such repairs or perform such
maintenance or replacements on behalf of and for the account of Tenant. Nothing herein
contained shall imply any duty of Landlord to do any work that, under any provision of
this Lease, Tenant is required to do, nor shall Landlord's performance of any repairs on
behalf of Tenant constitute a waiver of Tenant's default in failing to do the same. No
exercise by Landlord of any rights herein reserved shall entitle Tenant to any
compensation, damages or abatement of Rent from Landlord for any injury or
inconvenience occasioned thereby excepting Landlord's gross negligence and willful acts.
If Landlord performs any maintenance or other obligations that Tenant is required to
perform under the terms of this Lease, Tenant shall within thirty (30) days after receipt of
written demand therefor, pay to Landlord the reasonable costs and expenses incurred by
Landlord in doing the same.
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ARTICLE XI
INSURANCE OBLIGATIONS

Section 11.01 Tenant's Insurance Obligations. At all times from and after the
Commencement Date, Tenant shall procure and maintain, at its sole cost and expense, the
following policies of insurance:

(a) Liability. Commercial general liability insurance with broad form
contractual liability coverage and with coverage limits of not less than $1,000,000.00
combined single limit, per occurrence, and $2,000,000.00 general aggregate.

(b) Workers' Compensation. Workers' compensation insurance in the
amount required by the state in which the Premises is located for the benefit of Tenant's
employees.

(©) Tenant's Personal Property and Improvements. Property insurance
covering any peril generally included in the classification "special form coverage"
covering all: (i) the Building; (ii) merchandise; (iii) Improvements made by Tenant; and
(iv) Personal Property owned or leased by Tenant (or for which Tenant is legally liable),
in an amount not less than the full replacement cost and with a commercially reasonable
deductible. Such coverage shall include insurance against loss of business income,
vandalism, malicious mischief, and sprinkler leakage or other sprinkler damage, boiler
and pressure vessel insurance, and any policy proceeds shall be used for the repair or
replacement of the property damaged or destroyed, unless this Lease is terminated under
the provisions of Article XVI.

Section 11.02 Policy Requirements; Right to Adjust Requirements. All
policies of insurance provided for herein shall be issued by insurance companies that
have a general policyholder's rating of not less than "A" and a financial rating of not less
than "VII", as rated in the most current available "Best's" Insurance Reports, and that
have been admitted, qualified or licensed to do business in the state where the Premises is
located. Tenant's general liability policy as required in Section 11.01(a) shall contain
cross liability endorsements. All policies of insurance provided for herein (with the
exception of workers' compensation insurance) shall name Landlord, all Mortgagees and
such other individuals or entities as Landlord may from time to time designate upon not
less than thirty (30) days prior written notice to Tenant, as "additional insureds."
Certificates of all insurance or, at Landlord's request, certified copies of the policies,
required of Tenant hereunder shall be delivered to Landlord on or prior to the
Commencement Date. Tenant shall provide to Landlord, at least fifteen (15) days prior to
expiration, certificates of insurance to evidence any renewal or additional insurance
procured by Tenant. Tenant shall provide notice to Landlord immediately upon receipt of
any notice received by Tenant from its insurance carrier advising of non-renewal or
cancelation of the policies required under this Lease. All certificates of insurance
delivered to Landlord shall contain an agreement by the company issuing said policy to
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give Landlord thirty (30) days' advance written notice of any cancellation, lapse,
reduction or other adverse change respecting such insurance. All commercial general
liability insurance, property damage or other casualty policies shall be written as primary
policies, not contributory with or secondary to coverage that Landlord may carry. The
insurance required to be maintained by Tenant under this Article may be provided under
blanket policies of insurance covering both the Premises and other properties and
locations of Tenant, provided such policies comply with all of the requirements of this
Article XI.

Section 11.03 Hazardous Materials. Notwithstanding the provisions of Section
11.01, if Tenant after obtaining Landlord's prior written consent, does or intends to bring,
possess, use, store, treat or dispose any Hazardous Material in or upon the Premises,
Landlord shall have the right, as a condition to such consent, to require Tenant to
purchase additional public liability insurance to insure that anything contaminated with or
by the Hazardous Material be removed from the Premises and that the Premises and be
restored to a clean, neat, attractive, healthy, sanitary and non-contaminated condition.

Section 11.04 Mutual Waivers of Subrogation Rights. Landlord (for itself and
its insurer), waives any rights, including rights of subrogation, and Tenant (for itself and
its insurer), waives any rights, including rights of subrogation, each may have against the
other party (including such party's Affiliates), for compensation of any loss or damage
occasioned to Landlord or Tenant, as applicable, arising from any risk generally covered
by the "special form coverage" insurance required to be carried by Tenant. The foregoing
waivers shall be operative only so long as available in the state where the Premises is
located. The foregoing waivers shall be effective whether or not the parties maintain the
insurance required to be carried pursuant to this Lease. Landlord and Tenant further agree
to evidence such waiver by endorsement to the required insurance policies, provided that
such release shall not operate in any case where the effect is to invalidate or increase the
cost of such insurance coverage (provided that in the case of increased cost, the other
party shall have the right, within thirty (30) days following written notice, to pay such
increased cost thereby keeping such release and waiver in full force and effect).

ARTICLE XII
INDEMNITY

Tenant shall indemnify, protect, defend, and hold Landlord, its Affiliates and
Mortgagee harmless from and against any and all Claims arising out of or in connection
with loss of life, personal injury, property damage or otherwise arising from: (a) the use,
occupation, improvement or maintenance of the Premises or any work or activity in or
about the Premises by Tenant or its assignees or subtenants or their respective agents,
employees, contractors, or licensees; (b) any activity, condition or occurrence in or about
the Premises; (c) the filing or potential filing of any mechanic's or materialmen's lien
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against the Premises in connection with any work done or caused to be done by Tenant;
(d) any breach or failure to perform any obligation imposed on Tenant under this Lease;
or (e) any act or omission of Tenant or its assignees or subtenants or their respective
agents, contractors, employees, or licensees. Upon notice from Landlord, Tenant shall, at
Tenant's sole expense and by counsel reasonably satisfactory to Landlord, defend any
action or proceeding brought against Landlord by reason of any such Claim. If Landlord,
its Affiliates or Mortgagee, are made a party to any litigation commenced against Tenant
with respect to any Claims Tenant is obligated to indemnify the Landlord against
pursuant to this Lease, then Tenant shall indemnify, protect, defend, and hold each of
such persons harmless from and against any and all Claims arising out of such litigation
or incurred or paid by any such person in connection with such litigation.

Landlord shall indemnify, protect, defend, and hold Tenant harmless from and
against any and all Claims arising directly from or out of any breach by Landlord of any
provision of this Lease, or otherwise occasioned by and neglect or willful misconduct of
Landlord or its Affiliates. The obligations of this Article XII shall survive the
Expiration Date.

ARTICLE XIII
ASSIGNMENT OR SUBLEASE

Section 13.01 Consent Required. Tenant shall not enter into or consent to any
assignment or sublease, without Landlord's prior written consent in each instance. Under
no circumstances shall Tenant make, consent to, or suffer any Encumbrance. Consent by
Landlord to any assignment or sublease shall not waive the necessity for consent to any
subsequent assignment or sublease. If this Lease is assigned or the Premises or any part
sublet or occupied by anybody other than Tenant, Landlord may collect rent from the
Transferee and apply the same to the rent herein reserved, but no such assignment,
subletting, occupancy or collection of rent shall be deemed a waiver of or a release of
Tenant from the performance by Tenant of any covenants on the part of Tenant herein
contained.

ARTICLE XIV
DEFAULTS BY TENANT; LANDLORD REMEDIES

Section 14.01 Events of Default. The occurrence of any of the following shall
constitute a default by Tenant and a breach of this Lease:

(a) If Tenant defaults in paying any amount of Minimum Annual Rent or
Additional Rent when due in accordance with the provisions of this Lease;

(b) If Tenant defaults in performing any covenant, condition, term or
provision of this Lease to be performed by Tenant, other than those specified in Section
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14.01(a) above, and fails to cure such default within the grace or time period for cure
specified in this Lease or, if no grace or time period for cure is specified, within fifteen
(15) days after written notice thereof;

(©) A determination by Landlord that Tenant has submitted a false report
required to be furnished hereunder;

(d) Other than as described and disclosed in Exhibit B, the bankruptcy or
insolvency of Tenant or the filing by or against Tenant of a petition in bankruptcy or for
reorganization or arrangement or for the appointment of a receiver or trustee of all or a
portion of Tenant's property, or Tenant's assignment for the benefit of creditors;

(e) If Tenant abandons or vacates or does not conduct business in the
Premises;

® This Lease or Tenant's interest herein or in the Premises or any
improvements thereof or any property of Tenant are executed upon or attached;

(2) The Premises comes into the hands of any person other than expressly
permitted under this Lease;

(h) Any claim or lien is asserted or recorded against the interest of Landlord in
the Premises, or any portion thereof, on the account of, or extending from any
improvement or work done by or at the instance, or for the benefit of Tenant, or any
person claiming by, through or under Tenant or from any improvement or work the cost
of which is the responsibility of Tenant; or

Section 14.02 Landlord's Rights and Remedies. Should Tenant default under
this Lease and fail to cure within fifteen (15) days after written notice from Landlord,
Landlord may exercise any of the following rights:

(a) Terminate this Lease by written notice to Tenant, whereupon this Lease
shall end. Landlord shall have the right, after such termination, to reenter the Premises,
take possession thereof and remove all persons and property therefrom, without notice or
resort to legal process and without being deemed guilty of trespass or becoming liable for
any loss or damage occasioned thereby.

(b) Any other rights and/or remedies available under applicable state law or in
equity.

All rights and remedies reserved by, or granted to, Landlord under this Lease, at
law or in equity, are distinct, separate and cumulative, and the exercise of any one of
them shall not be deemed to preclude, waive or prejudice Landlord's right to exercise any
or all others.

In the event of the taking of possession of the Premises as aforesaid in Section
14.02(a), Landlord shall have the right, but not the obligation, upon prior written notice
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to Tenant, to remove therefrom all or any part of the merchandise, Improvements or
Personal Property located therein and to place the same in storage at a public warehouse
at the expense and risk of Tenant.

Section 14.03 Landlord's Damages. If Landlord terminates this Lease for any
breach, or otherwise takes any action on account of Tenant's breach or default hereunder,
in addition to any other remedies it may have, it may recover from all damages incurred
by reason of such breach or default, including all of the following, all of which shall be
immediately due and payable:

(a) Any unpaid Rent that was due and payable for periods prior to and at the
time of such termination;

(b) Any other amount necessary to compensate Landlord for Tenant's failure
to perform its obligations under this Lease, including, without limitation, any costs or
expense incurred by Landlord in: (i) retaking possession of the Premises, including
reasonable attorneys' fees therefor; (ii) maintaining or preserving the Premises after such
default; (iii) preparing the Premises for reletting to a new tenant, including repairs or
alterations to the Premises for such reletting; (iv) leasing commissions; and (v) any other
costs necessary or appropriate to relet the Premises;

In the event that Landlord, after Tenant vacates the Premises, leases the Premises
to another party, such action shall be deemed an action in attempt to mitigate damages of
Tenant and shall not be deemed an act in termination of this Lease, or to in any way to
terminate, or the release of obligations of Tenant under this Lease, either before or after
such releasing.

All Additional Rent shall, for the purposes of calculating any amount due under
the provisions of Article VI, be computed on the basis of the average monthly amount
thereof accruing during the immediately preceding twelve (12) month period, except that,
if it becomes necessary to compute such Additional Rent before such a twelve (12) month
period has occurred, then such Additional Rent shall be computed on the basis of the
average monthly amount thereof accruing during such shorter period.

ARTICLE XV
DEFAULT BY LANDLORD

Section 15.01 Default By Landlord. If Landlord fails to perform or observe any
of the terms, covenants or conditions contained in this Lease on its part to be performed
or observed within fifteen (15) days after written notice specifically describing such
default from Tenant or, when more than fifteen (15) days shall be required because of the
nature of the default, if Landlord shall fail to proceed diligently to cure such default after
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written notice thereof from Tenant, said failure shall constitute a default by Landlord
under this Lease.

Section 15.02 Notice to Mortgagees. If the Premises or any part thereof, or any
interest of Landlord in this Lease or the Rent due hereunder, are at any time subject to
any Mortgage and if Tenant is given written notice of the name and address of the
Mortgagee, then Tenant shall give written notice of any Landlord's default to such
Mortgagee for which Tenant has a termination right under this Lease, specifying the
default in reasonable detail. If Landlord fails to cure such default within the applicable
cure period, Tenant shall give written notice of such failure to such Mortgagee affording
such Mortgagee the same opportunity to cure as provided Landlord in Section 15.01. If
such Mortgagee does perform on behalf of Landlord, such default shall be deemed cured.

ARTICLE XVI
RECONSTRUCTION

Section 16.01 Insured Casualty. In the event of an Insured Casualty to the
Premises and provided Landlord has not terminated this Lease as provided in this Section
16.01, Landlord shall as soon as reasonably practicable after such occurrence commence
Reconstruction of the Premises. Except for modifications required by Legal
Requirements, Reconstruction shall be made to substantially the condition existing
immediately prior to such casualty (excluding merchandise, any Improvements made by
Tenant and Tenant's Personal Property) and prosecute the same diligently to completion.
In such event, Tenant shall promptly commence any work desired by Tenant (including
repairing or replacing its merchandise or any Improvements made by Tenant and its
Personal Property) upon substantial completion of the Reconstruction and shall diligently
prosecute the same to completion.

Notwithstanding the foregoing, Landlord shall have no obligation whatsoever to
repair, reconstruct, or restore the Premises and/or the Building if any of the following
occurs:

(a) Fifty percent (50%) or more of the Building is damaged or destroyed;

(b) The damage or destruction is not fully covered by insurance maintained by
Landlord or for the Landlord's benefit;

(©) The damage or destruction occurs during the last six (6) months of the
Lease Term or any renewal or extension thereof; or

Upon the occurrence of any such event, Landlord may terminate this Lease
effective as of the date of such damage or destruction by giving notice to Tenant within
fifteen (15) days after the damage or destruction. If Landlord terminates this Lease
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pursuant to the foregoing, neither party shall have any obligation to the other as a result
of such termination.

For the avoidance of doubt, Landlord shall not be obligated to expend an amount
in excess of the insurance proceeds received by Landlord therefor for any repair,
reconstruction or restoration.

Section 16.02 Uninsured Casualty. Upon the occurrence of an Uninsured
Casualty to the Premises, Landlord shall elect, by written notice to Tenant given within
fifteen (15) days following the date of such damage, either to: (a) commence
Reconstruction of the Premises and prosecute the same diligently to substantial
completion, in which event this Lease shall continue in full force and effect; or (b) not
perform Reconstruction of the Premises, in which event this Lease shall cease and
terminate thirty (30) days after the date of Landlord's notice of its election to terminate,
provided that Tenant may vitiate such termination by agreeing to perform such
restoration at its sole cost and expense.

Section 16.03 Construction Provisions. Landlord shall reconstruct the Premises
to substantially the condition existing immediately prior to such casualty; Tenant, at its
sole cost and expense, shall replace its merchandise and any Improvements made by
Tenant and Personal Property.

Section 16.04 Release of Liability. In the event of termination under any of the
provisions of this Article XVI, both Landlord and Tenant shall be released from any
liability or obligation under this Lease, except for any provisions hereunder that expressly
survive the expiration or earlier termination of this Lease. In the event of the termination
of this Lease under this Article XVI, the Rent and other charges hereunder shall be
adjusted as of the date of such termination. In no event shall Tenant be entitled to share in
Landlord's insurance proceeds or to take any action which would result in a reduction of
Landlord's insurance proceeds.

Section 16.05 Abatement of Rent. In the event of casualty, Rent payable by
Tenant shall be abated proportionately with the degree to which Tenant's use of the
Premises is impaired, commencing from the date of destruction and continuing during the
period of such Reconstruction. Tenant shall continue the operation of its business on the
Premises during any such period to the extent reasonably practicable from the standpoint
of Tenant's prudent business management. Tenant shall not be entitled to any
compensation or damages from Landlord for loss of use of the whole or any part of the
Premises, the Building, Tenant's Personal Property, or any inconvenience or annoyance
occasioned by such damage, Reconstruction or replacement. Notwithstanding anything to
the contrary contained herein, Tenant shall not be entitled to any abatement of the
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Minimum Annual Rent in the event any casualty is caused directly or indirectly by the
negligence of Tenant or its Affiliates.

ARTICLE XVII
EMINENT DOMAIN

Section 17.01 Total Taking. If the entire Premises shall be appropriated or taken
under the power of eminent domain by any public or quasi public authority or under
threat of and in lieu of condemnation (hereinafter, "taken" or "taking"), this Lease shall
terminate as of the date of such taking, and Rent and other charges shall be adjusted as of
the date of such termination and Landlord and Tenant shall have no further liability or
obligation, except for any provisions hereunder that expressly survive the expiration or
earlier termination of this Lease.

Section 17.02 Partial Taking; Right to Terminate. If forty percent (40%) or
more of the Premises is taken, or if by reason of any taking, regardless of the amount so
taken, the remainder of the Premises is not one undivided space or is rendered unusable
for the Permitted Use, either Landlord or Tenant shall have the right to terminate this
Lease as of the date Tenant is required to vacate the portion of the Premises taken, upon
giving notice of such election to the other party within thirty (30) days after receipt by
Tenant from Landlord of written notice that said Premises have been or will be so taken.
In the event of such termination, Rent and other charges shall be adjusted as of the date of
termination and both Landlord and Tenant shall be released from any liability or
obligation under this Lease, except for any provisions hereunder that expressly survive
the expiration or earlier termination of this Lease. Landlord and Tenant shall,
immediately after learning of any taking, give notice thereof to each other.

Section 17.03 Restoration. In the event any portion of the Premises is taken and
this Lease is not terminated pursuant to Section 17.01 or Section 17.02 above, then this
Lease shall continue in full force and effect and Tenant shall continue to occupy that
portion of the Premises not taken and the parties shall proceed as follows: (a) at
Landlord's cost and expense and as soon as reasonably possible after the taking, Landlord
shall restore the Premises remaining to a complete architectural unit of like quality and
character as existed prior to such appropriation or taking as shall be reasonably
practicable; and (b) Minimum Annual Rent and any Additional Rent shall be abated
proportionally to the amount of the Premises taken.

Section 17.04 Award. Landlord shall be entitled to the entire condemnation
award for any taking of the Premises, and Tenant assigns to Landlord all rights to
damages on account of any taking or condemnation for which damages are payable. In
furtherance of the foregoing, Tenant shall execute such instruments of assignment as
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Landlord requires, join with Landlord in any action for recovery of damages, if requested
by Landlord, and turn over to Landlord any damages recovered in a proceeding. If Tenant
fails to execute instruments required by Landlord, or undertake such other steps as
requested, Landlord shall be deemed the duly authorized irrevocable agent and attorney-
in-fact of Tenant to execute such instruments and undertake such steps on behalf of
Tenant.

ARTICLE XVIII
SUBORDINATION; ATTORNMENT; ESTOPPEL

Section 18.01 Subordination to Mortgage. This Lease and all of Tenant's rights
hereunder are and shall be subject and fully subordinate to any Mortgage which may now
or hereafter affect or encumber the real property of which the Premises form any part.
The foregoing shall be self-operative without the execution of additional documentation.
However, within fifteen (15) days after the receipt of a written request from Landlord or
any Mortgagee, Tenant shall confirm such subordination by executing a recordable
subordination agreement in form and content reasonably satisfactory to Landlord and
Mortgagee. Tenant acknowledges that any Mortgagee has the right to subordinate at any
time its Mortgage to this Lease and the leasehold estate, without Tenant's consent. Tenant
shall, within fifteen (15) days after written request therefor, execute and deliver such
documents as are reasonably requested by Mortgagee to confirm the subordination of the
Mortgage to this Lease.

Section 18.02 Attornment. If Landlord sells, transfers, or conveys its interest in
the Premises or this Lease, or if the same is foreclosed judicially or nonjudicially, or
otherwise acquired, by a Mortgagee or any other person, upon the request and at the sole
and absolute election of Landlord's successor, Tenant shall attorn to said successor,
provided said successor accepts the Premises subject to this Lease. Tenant shall, within
fifteen (15) days after receipt of written request therefor from Landlord or any
Mortgagee, execute an attornment agreement confirming the same, in form and substance
reasonably acceptable to Landlord or Landlord's successor. This Section 18.02 shall in no
way be deemed a waiver by Tenant of any Claims for any predecessor's failure or bad
faith refusal to provide any Security Deposit to its successor or to notify its successor of
any amendment prior to the date that such successor's lien or interest first arose.

Section 18.03 Estoppel Certificate. Within fifteen (15) days after receipt of
written request from Landlord, Tenant shall execute and deliver to any person designated
by Landlord an estoppel certificate in recordable form: (a) ratifying this Lease; (b) stating
the commencement and termination dates; and (c) certifying: (i) that this Lease is in full
force and effect and has not been assigned, modified, supplemented or amended (except
by such writings as shall be stated); (ii) that all conditions under this Lease to be
performed by Landlord have been satisfied (stating exceptions, if any); (iii) that no

24



Case 15-32966-KLP Doc 339 Filed 11/30/16 Entered 11/30/16 19:56:16 Desc Main
Document  Page 60 of 76

defenses or offsets against the enforcement of this Lease by Landlord exist (or stating
those claimed); (iv) as to advance rent, if any, paid by Tenant; (v) the date to which rent
has been paid; (vi) the amount of security deposited with Landlord; and (vii) such other
information as Landlord reasonably requires. Persons receiving such statements shall be
entitled to rely on them.

ARTICLE XIX
QUIET ENJOYMENT

Landlord agrees that so long as Tenant is not in default of any of its obligations
hereunder, Tenant may quietly have, hold, and enjoy the Premises from and after
Landlord's delivery of the Premises to Tenant and until the end of the Lease Term,
subject, however, to those matters to which this Lease is or shall become subordinate as
expressly provided herein.

ARTICLE XX
CONSENTS

Wherever in this Lease Landlord's consent, permission or approval (collectively
referred to in this Article XX as "consent") is required, if Landlord shall delay or refuse
such consent, Tenant shall neither be entitled to make, nor shall Tenant make, any Claim,
and Tenant hereby waives any Claim, for money damages (nor shall Tenant claim any
money damages by way of set-off, counterclaim or defense) based upon any claim or
assertion by Tenant that Landlord unreasonably withheld or unreasonably delayed its
consent. Tenant's sole remedy shall be an action or proceeding to enforce any such
provision, for specific performance, injunction or declaratory judgment and such remedy
shall be available only in those instances where Landlord has expressly agreed in writing
not unreasonably to withhold its consent or where as a matter of law Landlord may not
unreasonably withhold its consent.

ARTICLE XXI
NOTICES

Wherever in this Lease it shall be required that any notice, request, report,
communication or demand be given, served or transmitted by either party to this Lease to
or on the other, such notice or demand shall be in writing and shall be personally
delivered or forwarded by certified mail, return receipt requested, or by nationally
recognized courier service providing written confirmation of delivery, to the addresses of
the parties specified in Section 1.09. Notice shall be deemed to have been given or served
on the delivery date indicated by the United States Postal Service or courier service on
the return receipt or on the date such delivery is refused or marked "undeliverable,"
unless a party is served personally, in which event the date of personal delivery shall be
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deemed the effective date of notice. Either party may at any time and from time to time
change its address for notices by notifying the other party of a substitute address as
specified herein; provided, however, that all addresses provided must be the actual street
address of a residence or business establishment located in the United States of America.
The foregoing method of service shall be exclusive, and the parties waive, to the fullest
extent permitted under law, the right to any other method of service required by any
statute or law now or hereafter in force. Whenever multiple notices are sent or multiple
methods of transmitting any notice are utilized, any time period that commences upon the
giving or deemed giving of such notice shall commence upon the earliest date such
delivery is effectuated, and such time shall not be extended by operation of law or
otherwise because of any later delivery of the same notice.

ARTICLE XXII
ATTORNEY FEES

If either Landlord or Tenant institutes any action or proceeding against the other
party, or such party's Affiliates, relating to the provisions of this Lease or any default
hereunder beyond any applicable notice and cure periods, the non-prevailing party in
such action or proceeding shall reimburse the prevailing party in a final, non-appealable
judgment for the reasonable expenses of attorneys' fees and all costs and disbursements
incurred therein by the prevailing party, including, without limitation, any such fees,
costs or disbursements incurred on any appeal from such action or proceeding. The
prevailing party shall recover all such fees, costs or disbursements as costs taxable by the
court in the action or proceeding itself without the necessity for a cross action by the
prevailing party. In addition to the foregoing award of attorneys' fees, costs and
disbursements to the prevailing party, the prevailing party shall be entitled to its
reasonable attorneys' fees, costs and disbursements in any post judgment proceedings to
collect or enforce the judgment. This provision is separate and several and shall survive
the Expiration Date.

ARTICLE XXIII
SECURITY DEPOSIT

Concurrently with the execution and delivery of this Lease, Tenant shall deposit
with Landlord the amount (if any) shown in Section 1.07 as the Security Deposit, to be
held as collateral security for the payment of Rent and for the faithful performance by
Tenant of all covenants and conditions herein contained. The Security Deposit shall be
payable in four (4) equal monthly installments of $2,000.00 due in the first four months
of the Lease Term. If at any time during the Lease Term, any of the Rent herein reserved
shall be overdue and unpaid, then Landlord may, at its option, appropriate and apply all
or any portion of the Security Deposit to the payment of any such overdue Rent. In the
event of the failure of Tenant to keep and perform any of the terms, covenants and
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conditions of this Lease to be kept and performed by Tenant, then Landlord at its option
may appropriate and apply all or any portion of the Security Deposit, to compensate
Landlord for loss or damage sustained or suffered by Landlord due to such breach on the
part of Tenant. Should the entire Security Deposit, or any portion thereof, be appropriated
and applied by Landlord, then Tenant shall, upon the written demand of Landlord,
forthwith remit to Landlord a sufficient amount to restore said Security Deposit to the
original sum deposited, and Tenant's failure to do so within thirty (30) days after receipt
of such demand shall constitute a default under this Lease.

If Tenant fully observes and performs every provision of this Lease to be
observed and performed by Tenant, the Security Deposit, or any balance then remaining
(less any amount which has been applied as permitted under this Article XXIII), shall be
returned to Tenant at Tenant's last known address within thirty (30) of days after the later
of: (a) the Expiration Date of the Lease; and (b) the date Tenant has fully satisfied
Tenant's surrender obligations hereunder.

Any Mortgagee or successor to Landlord shall not be responsible for the return of

the Security Deposit unless actually received by such Mortgagee or successor to
Landlord.

ARTICLE XXIV
GENERAL PROVISIONS

Section 24.01 Binding Effect. The parties hereto agree that all the provisions of
this Lease are to be construed as covenants and agreements and, except as otherwise
specified, that said provisions bind and inure to the benefit of the parties hereto and their
respective heirs, legal representatives, successors, and assigns.

Section 24.02 Signage. Tenant shall have the right to place a sign on or about the
Premises, subject to Landlord approval which may not be unreasonably withheld,
provided such sign shall be maintained in compliance with all applicable governmental
laws and regulations, and Tenant shall be responsible for any damage caused by
installation, use or maintenance of such sign. At the expiration or earlier termination of
this Lease, Tenant shall remove any of its signs and shall repair any damages incidental
to such removal.

Section 24.03 Representation By Tenant. The persons executing this Lease on
behalf of Tenant hereby covenant and warrant that Tenant is a duly qualified entity
authorized to do business in the State where the Premises is located, that all franchise and
corporate taxes, if applicable, have been paid to date and all future forms, reports, fees
and other documents necessary to comply with applicable laws will be filed when due.
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Tenant hereby represents and warrants that: (a) other than disclosed on Exhibit B,
there are no proceedings pending or so far as Tenant knows threatened before any court
or administrative agency that would materially adversely affect the financial condition of
Tenant, the ability of Tenant to enter into this Lease or the validity or enforceability of
this Lease; (b) there is no provision of any existing mortgage, indenture, contract or
agreement binding on Tenant which would conflict with or in any way prevent the
execution, delivery or performance of the terms of this Lease; (c¢) the financial statement
of Tenant provided to Landlord in connection with this Lease is complete and correct and
fairly presents the financial condition of Tenant as of the date and for the period referred
to herein and has been prepared in accordance with generally accepted accounting
principles consistently applied; and (d) there have been no material adverse changes in
the financial condition of Tenant since the date of such financial statement and to the
knowledge of Tenant, no such material adverse changes are pending or threatened.
Tenant acknowledges that Landlord is executing this Lease in reliance upon the foregoing
representation and warranty and that such representation and warranty is a material
element of the consideration inducing Landlord to enter into and execute this Lease.

Section 24.04 Landlord's Rights. In addition to Landlord's rights of self-help set
forth elsewhere in this Lease or as provided by law or equity, if Tenant at any time fails
to perform any of its obligations under this Lease in a manner satisfactory to Landlord,
Landlord shall have the right, but not the obligation, to perform or cause to be performed
such obligations on behalf and at the expense of Tenant and to take all such action as
Landlord deems appropriate to perform or cause to be performed such obligations.
Landlord's costs and expenses incurred with respect to curing any default of Tenant, and
any costs and expenses incurred by Landlord as a direct or indirect result of any default
of Tenant (whether or not cured by Tenant) shall, upon demand, be paid for by Tenant as
Additional Rent. In performing or causing the performance of any such obligations of
Tenant, Landlord shall incur no liability for any loss or damage that may accrue to
Tenant, the Premises or Tenant's Personal Property by reason thereof. The performance
by Landlord of any such obligation shall not constitute a release or waiver of any of
Tenant's obligations under this Lease. Tenant shall reimburse Landlord upon demand for
any costs or expenses, including attorneys' fees, incurred by Landlord in connection with
the enforcement of Tenant's obligations under this Lease or otherwise incurred by
Landlord in connection with any judicial proceedings regarding the rights and obligations
of Tenant under this Lease. Any and all costs or expenses incurred by Landlord pursuant
to the provisions hereof shall be considered as Additional Rent hereunder.

Section 24.05 Claims By Brokers. Tenant and Landlord each warrants to the
other that all negotiations with respect to this Lease (including, without limitation,
preliminary consideration of the Premises, economics and Lease provisions) were
handled without the aid, intervention or employment of any broker. Each of Tenant and
Landlord agrees to defend, indemnify, and protect the other party and its Affiliates
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against any claims (the term "claims" as used herein is defined as any claim, demand,
judgment, award, fine or dispute involving a brokers' fee, commission or finders' fee)
made by any person or entity for said brokers’ fee, commission or finders’ fee. In
addition, it is expressly agreed and understood that the indemnification as provided in this
Section 24.05 shall include all costs of enforcing the indemnity against the other party.
The provisions of this Section 24.05 shall survive the Expiration Date.

Section 24.06 Entire Agreement; Amendments to Lease. There are no
agreements, covenants, warranties, promises, conditions, undertakings or representations,
oral or written, between the parties other than herein set forth. This Lease supersedes and
cancels any and all previous negotiations, arrangements, representations, brochures,
displays, projections, estimates, agreements, and understandings, if any, made by, to, or
between Landlord and Tenant and their respective agents and employees with respect to
the subject matter thereof, and none shall be used to interpret, construe, supplement or
contradict this Lease. This Lease, and all amendments thereto, shall be considered to be
the only agreement between the parties hereto and their representatives and agents. To be
effective and binding on Landlord and Tenant, any amendment to the provisions of this
Lease must be in writing and executed by both parties in the same manner as this Lease
itself. Any amendment to this Lease shall be prepared by Landlord.

Section 24.07 Force Majeure. The occurrence of any of the following events
shall excuse such obligations of Landlord or Tenant as are thereby rendered impossible or
reasonably impracticable for so long as such obligation remains impossible or reasonably
impracticable to perform, provided such event is not the fault of the party delayed in
performing the obligation under this Lease: strikes, lockouts, labor disputes, acts of God,
inability to obtain labor, materials or reasonable substitutes therefor, failure of power,
water, fuel, electricity or other utilities, governmental restrictions, regulations or controls,
judicial orders, enemy or hostile governmental action, civil commotion, fire or other
casualty, and other causes beyond the reasonable control of the party obligated to
perform.

Section 24.08 Applicable Law; Venue. This Lease shall be governed by the laws
of the Commonwealth of Virginia.

Section 24.09 Bankruptcy. Federal bankruptcy code shall govern with respect to
this Lease and in no event shall any provision of this Lease be deemed to be a waiver by
either party of its rights under such code.

Section 24.10 No Presumption. Landlord and Tenant understand, agree, and
acknowledge that: (i) this Lease has been freely negotiated by both parties; and (ii) that,
in the event of any controversy, dispute, or contest over the meaning, interpretation,
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validity, or enforceability of this Lease, or any of its terms or conditions, there shall be no
inference, presumption, or conclusion drawn whatsoever against either party by virtue of
that party having drafted this Lease or any portion thereof.

Section 24.11 No Waiver. The waiver by Landlord or Tenant of any breach of
any term, covenant or condition contained in this Lease shall not be deemed a waiver of
such term, covenant or condition of any subsequent breach thereof, or of any other term,
covenant or condition contained in this Lease. Landlord's consent to or approval of any
act by Tenant requiring Landlord's consent or approval shall not be deemed to waive or
render unnecessary Landlord's consent to or approval of any subsequent similar act by
Tenant. Landlord's subsequent acceptance of partial Rent or performance by Tenant shall
not be deemed to be an accord and satisfaction or a waiver of any preceding breach by
Tenant of any term, covenant or condition of this Lease or of any right of Landlord to a
forfeiture of this Lease by reason of such breach, regardless of Landlord's knowledge of
such preceding breach at the time of Landlord's acceptance. No term, covenant or
condition of this Lease shall be deemed to have been waived by Landlord or Tenant
unless such waiver is in writing and executed by such party.

Section 24.12 Relationship of the Parties. Nothing contained in this Lease shall
be deemed or construed as creating a partnership, joint venture, principal agent, or
employer-employee relationship between Landlord and any other person or entity
(including, without limitation, Tenant) or as causing Landlord to be responsible in any
way for the debts or obligations of such other person or entity.

Section 24.13 Sale or Mortgage By Landlord. If Landlord, at any time, sells,
conveys, transfers or otherwise divests itself or is divested of its interest (collectively
referred to in this Section 24.13 as a "transfer") in the Premises, other than a transfer for
security purposes only, Landlord shall automatically be relieved of all obligations and
liabilities accruing hereunder and which relate solely to the period from and after the
effective date of said transfer, provided that any Security Deposit or other funds of
Tenant then being held by Landlord are delivered to Landlord's successor. The
obligations to be performed by Landlord hereunder shall be binding on Landlord's
successors and assigns only during their respective periods of ownership.

Section 24.14 Financial Statements. From time to time, upon Landlord's written
request but no more than once in a twelve (12) month period, Tenant shall promptly
furnish to Landlord financial statements prepared by Tenant's independent certified
public accountant setting forth Tenant's then current financial condition.

Section 24.15 Severability. If any provision of this Lease shall be determined to
be void by any court of competent jurisdiction, then such determination shall not affect
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any other provision of this Lease, and all such other provisions shall remain in full force
and effect. It is the intention of the parties hereto that, if any provision of this Lease is
capable of two constructions, one of which would render the provision void and the other
of which would render the provision valid, then the provision shall have the meaning that
renders it valid.

Section 24.16 Waiver of Trial By Jury. To the extent permitted by law,
Landlord and Tenant each hereby waive any and all rights to a trial by jury in any action,
proceeding or counterclaim (including any claim for injury or damage and any
emergency and other statutory remedy in respect thereof) brought by either against the
other on any matter arising out of or in any way connected with this Lease, the
relationship of Landlord and Tenant, and/or Tenant's use or occupancy of the Premises.

Section 24.17 Warranty of Authority. The person or persons executing this
Lease on behalf of each of Tenant and Landlord each represents, covenants and warrants
to the other party as of the Execution Date that the signatories signing on behalf of the
other party have the requisite authority to bind the other party.

Section 24.18 No Right to Record. In no event shall either party have the right
to record this Lease unless otherwise expressly agreed to in writing by both parties.

Section 24.19 Counterparts. This Lease may be executed in any number of
counterparts, each of which shall constitute an original, but all of which, when taken
together shall constitute one and the same instrument. In addition, properly executed,
authorized signatures may be transmitted via facsimile and upon receipt shall constitute
an original signature.

ARTICLE XXV
RENEWAL OPTION

Provided that Landlord has not given Tenant notice of default more than two (2)
times preceding the Expiration Date, Tenant shall have the right and option to extend the
Lease Term for two (2) additional periods of five (5) years, exercisable by giving
Landlord prior written notice, at least six (6) months in advance of the then-applicable
Expiration Date, of Tenant’s election to extend the Term. Such extensions shall be under
the same terms and conditions as provided in this Lease except as follows:

(a) the additional periods (the “Extension Term”) shall begin on the
expiration dates of the Initial Term or the then applicable Extension Term;

(b) there shall be no further options to extend; and
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(©) the Minimum Rent payable by Tenant during the Extension Terms
shall be as follows:

First Extension Term

Lease Year Annual Monthly
January 1, 2022-December 31, 2022 $105,991.80 $8,832.65
January 1, 2023-December 31, 2023 $108,111.60 $9,009.30
January 1, 2024-December 31, 2024 $110,273.88 $9,189.49
January 1, 2025-December 31, 2025 $112,479.36 $9,373.28
January 1, 2026-December 31, 2026 $114,728.88 $9,560.74

Second Extension Term

Lease Year Annual Monthly
January 1, 2027-December 31, 2027 $117,023.52 $9,751.96
January 1, 2028-December 31, 2028 $119,363.88 $9,946.99
January 1, 2029-December 31, 2029 $121,751.16 $10,145.93
January 1, 2030-December 31, 2030 $124,186.20 $10,348.85
January 1, 2031-December 31, 2031 $126,669.96 $10,555.83

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the last
day and year written below.

LANDLORD:

b

LLC, a Virginia limited liability
company

By
Name:
Title:

TENANT:

Dominion Paving & Sealing, Inc., a
Virginia corporation

By
Name: Stephen H. Parham
Title:

33



Case 15-32966-KLP Doc 339 Filed 11/30/16 Entered 11/30/16 19:56:16 Desc Main
Document  Page 69 of 76

EXHIBIT "A"

[DESCRIPTION OF THE PREMISES]
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EXHIBIT "B"

[PENDING PROCEEDINGS]
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EXHIBIT E

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION
)
In re: ) Chapter 11
DOMINION PAVING & SEALING, INC., 3 Case No. 15-32966
Debtor. 3
)

ORDER AUTHORIZING DEBTOR TO SELL REAL
PROPERTY FREE AND CLEAR OF LIENS AND INTERESTS

This matter came before the Court upon the Debtor’s Motion To Sell Real Property Free
and Clear of Liens and Interests (the “Sale Motion”), whereby the Debtor seeks this Court’s
authority, among other things, to certain real property (the “Property”) to Milmar Holdings,
LLC and Hazzard Investments, LLC (collectively the “Buyer”) pursuant to sections 363(b) and

(f) of title 11 of the United States Code (the “Bankruptcy Code”). Based upon the allegations

in the Sale Motion, and notice having properly been given, the Court finds as follows:

A. Sound and appropriate business reasons exist for the Debtor to effectuate the
transaction described in the Sale Motion.

B. A sale of the Property to the Buyer under the terms described in the Sale Motion
is permitted under sections 363(b) and (f) of the Bankruptcy Code.

C. The Buyer is a good faith purchaser for the purposes of section 363(m) of the

Bankruptcy Code.

Christopher L. Perkins (Virginia Bar No. 41783)
LeClairRyan, A Professional Corporation

919 East Main Street, 24™ Floor

Richmond, VA 23219

(804) 783-7550

Counsel for Debtor and Debtor-in-Possession
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D. The Debtor, its creditors, and the estate will benefit from the sale of the Property.

E. The Purchase Price is the best price reasonably attainable for the Property at this
time.

F. Notice of the Sale Motion has been provided to all holders of any liens or interests

and all other parties in interest, including the United States Trustee and all parties requesting
notice, which notice constitutes proper and sufficient notice of the Sale Motion for the purposes
of Rules 2002(a)(2) and 6004(a) of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules™).

Based upon the foregoing, it is hereby ORDERED as follows:

1. All capitalized terms used in this Order but not defined herein shall have the
meanings ascribed to them in the Sale Motion.

2. The Sale Motion is granted and the terms of the Purchase Agreement are
approved as provided herein.

3. The Debtor and the Buyer are hereby authorized, pursuant to section 363(b) of the
Bankruptcy Code, to take such actions as may be necessary and appropriate to consummate the
sale without the necessity of a further order of this Court.

4. The Debtor is authorized, pursuant to sections 105 and 363(b) and (f) of the
Bankruptcy Code, to sell the Property to the Buyer upon delivery of the consideration specified
in the Purchase Agreement and completion of all other deliveries required. All parties holding
liens on the Property have received proper notice of the Sale Motion and have either

affirmatively or impliedly consented to the sale.
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5. All objections and responses concerning the Sale Motion are resolved in
accordance with the terms of this Order. To the extent any such objection or response was not
otherwise withdrawn, waived, settled, or otherwise provided herein, it, and all reservations and
rights contained therein, is overruled and denied.

6. The sale of the Property shall vest the Buyer with good title to the Property, and
shall be free and clear of any and all liens, claims, encumbrances, liabilities, obligations,
licenses, covenants, pledges, security interests, charges, judgments, mortgages, conditional sales
or title retention agreements, pledges, hypothecations and interests of any kind (including,
without limitation, any and all “claims” as defined in section 101(5) of the Bankruptcy Code),
whether secured or unsecured, choate or inchoate, filed or unfiled, scheduled or unscheduled,
noticed or unnoticed, recorded or unrecorded, contingent or non-contingent, liquidated or
unliquidated, matured or unmatured, disputed or undisputed, or known or unknown, whether
arising prior to or subsequent to the petition date, whether imposed by agreement, understanding,
law, equity or otherwise (collectively, the “Claims”), other than as provided in the Bill of Sale.

7. The consideration payable by the Buyer for the Property constitutes payment of
“value,” as that term is used in section 363(m) of the Bankruptcy Code. The Buyer is a
purchaser of the Property “in good faith” within the meaning of section 363(m) of the
Bankruptcy Code.

8. The Purchase Agreement and any related agreements may be waived, modified,
amended, or supplemented by agreement of the Debtor and the Buyer without further action of

the Court; provided, however, that any such waiver, modification, amendment, or supplement is
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not material and substantially conforms to and effectuates the Bill of Sale and any related
agreements.

9. The failure specifically to include any particular provisions of the Purchase
Agreement or any related agreements in this Order shall not diminish or impair the effectiveness
of such provision, it being the intent of the Court, the Debtor and the Buyer that the Purchase
Agreement and any related agreements are authorized and approved in their entirety with such
amendments thereto as may be made by the parties in accordance with this Order.

10. This Court shall retain exclusive jurisdiction to enforce the provisions of this
Order and the Purchase Agreement, including, but not limited to, the interpretation of the terms,
conditions and provisions hereof and thereof, the status, nature and extent of the Property and all
issues and disputes arising in connection with the relief authorized herein.

11. This Order shall take effect upon entry and shall not be automatically stayed
pursuant to Bankruptcy Rules 6004(h) and/or 7062.

ENTERED:

UNITED STATES BANKRUPTCY JUDGE

WE ASK FOR THIS:

Christopher L. Perkins (Virginia Bar No. 41783)
LeClairRyan, A Professional Corporation

919 East Main Street

Richmond, VA 23219

(804) 783-7550

Counsel for Debtor and Debtor-in-Possession
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LOCAL RULE 9022-1 CERTIFICATION

Pursuant to LBR 9022-1, I hereby certify that a true copy of the foregoing was endorsed
by all necessary parties.

Counsel

SERVICE LIST

Wayne Hazzard

11237 Two Pond Lane

Glen Allen, Virginia 23059
Buyer

Eric S. Prezant

Justin Morgan

Bryan Cave, LLP

161 North Clark Street, Suite 4300
Chicago, IL 60601-3315

Peter J. Barrett
Kutak Rock, LLP
1111 E. Main Street, Suite 800
Richmond, Virginia 23219
Counsel for Big Shoulders Capital LLC

Robert B. Van Arsdale
Assistant United States Trustee
Office of the United States Trustee
701 East Broad Street, Suite 4304
Richmond, VA 23219

Assistant U.S. Trustee

Anthony J. Napolitano

BuchalterNemer, PC

1000 Wilshire Boulevard, Suite 1500

Los Angeles, CA 90017-1730
Counsel for DIP Lender
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Gary H. Leibowitz

Cole Schotz P.C.

300 E. Lombard Street, Suite 1450

Baltimore, MD 21202
Counsel for Official Committee of Unsecured
Creditors

Internal Revenue Service

c/o Robert P. McIntosh
Assistant United States Attorney
919 E. Main Street, Suite 1900
Richmond, VA 23219



