
Christopher L. Perkins (Virginia Bar No.  41783) 
LeClairRyan, A Professional Corporation 
919 East Main Street 
Richmond, VA  23219 
(804) 783-7550 

Counsel for Debtor and Debtor-in-Possession  

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

) 
In re:  ) Chapter 11  

) 
DOMINION PAVING & SEALING, INC.,  ) Case No. 15-32966 

) 
Debtor. ) 

) 

DEBTOR’S MOTION TO SELL PERSONAL ROPERTY  
FREE AND CLEAR OF LIENS AND INTERESTS 

Dominion Paving & Sealing, Inc. (the “Debtor”), by counsel, pursuant to 11 U.S.C. §§ 

363(b) and (f) moves the Court (the “Motion”) for authority to sell certain personal property of 

the Debtor, consisting of machinery, equipment, and vehicles, as more particularly described on 

Exhibit A attached hereto (the “Property”) free and clear of all liens and interests, and in 

support thereof, states as follows: 

Background 

1. On June 10, 2015 (the “Petition Date”), the Debtor commenced this case by 

filing a voluntary petition for relief under chapter 11 of the Bankruptcy Code.   

2. The Debtor has continued in the possession of its property and has continued to 

operate and manage its business as a debtor in possession pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code.  
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3. On July 8, 2015, the United States Trustee appointed the Official Committee of 

Unsecured Creditors (“Committee”).   

4. Prior to the Petition Date, various items of the Property were subject to the 

secured liens of Equify Financial, LLC (“Equify”) and SunTrust Bank (“SunTrust”).  A copy of 

the Security Agreement with Equify is attached hereto as Exhibit B.  The Debtor is indebted to 

Equify in the approximate amount of $120,000.  Copies of the Security Agreements with 

SunTrust are attached hereto collectively as Exhibit C.   

5. On or about March 12, 2015, the Internal Revenue Service (“IRS”) gave notice of 

a tax lien on all of the assets of the Debtor, including the Property. 

6. On July 2, 2015, the IRS filed its Proof of Claim (Claim No. 16) asserting a 

secured claim in the amount of $237,302, which lien is junior to the claims of Equify and 

SunTrust. 

7. On October 14, 2015, SunTrust filed its Proof of Claim (Claim No. 63) as a 

secured claim as of the Petition Date in the amount of $1,341,207.74, evidenced by certain notes, 

a credit line deed of trust, and a commercial card agreement, among other documents. 

8. By Order dated November 19, 2015 (“De Minimis Sale Order”), the Debtor was 

authorized to sell miscellaneous assets of a value of less than $25,000 without further order of 

the Court provided that notice and an opportunity to object was given to certain parties including 

SunTrust, the Committee, and prior lenders with a security interest in a specific item of property 

to be sold.   
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9. By Notice of Transfer dated October 7, 2016, SunTrust assigned its Proof of 

Claim, and all rights and interests in the secured claims asserted therein to Big Shoulders Capital 

LLC (“BSC”). 

10. On August 9, 2016, the Debtor and Committee filed their Joint Chapter 11 Plan of 

Reorganization (“Plan”) which contemplated the sale of the Property.  Following the sale of 

Property, the Debtor intends to file an Amended Joint Chapter 11 Plan of Reorganization.   

11. By Order dated November 30, 2016, BSC, the Debtor, and the Committee entered 

into an Amended And Restated Final Order Authorizing The Debtor To Use Cash Collateral, 

And Granting Adequate Protection (“Cash Collateral Order”).  Among other things, the Cash 

Collateral Order provides for the allocation of the proceeds of that sale to BSC. 

Relief Requested 

12. The Debtor intends to continue to notice certain items of Property for sale in 

accordance with the De Minimis Sale Order.  The Debtor intends to sell  the six items of 

Property listed on Exhibit A, valued in excess of $25,000, and  any other item of De Minimis 

Value  not sold by December 31, 2016, at an auction to be conducted by Motleys Asset 

Disposition Group (“Motleys”)1 on January 24, 2017.   

13. A copy of the listing agreement with Motleys (“Listing Agreement”) is attached 

hereto as Exhibit D which provides that Motleys will receive a commission of 10% for any item 

selling for $1,000 or less and 6% for any item selling for more than $1,000.  At the auction, the 

Property will be listed for sale at the appraised value for each item of Property as determined by 

1 An application to employ Motleys will be filed separately.   
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the January 22, 2016 appraisal performed for the Debtor by The Dobbins Company.2  The sale 

prices will be subject to reserves agreed in advance between the Debtor and Motleys.  The 

purchaser shall be the highest bidder for each item of Property.   

14. The Property is not necessary for the Debtor’s successful reorganization.  In fact, 

the substantial reduction that the sale proceeds will provide to BSC will greatly enhance the 

Debtor’s ability to successfully confirm its Plan. 

15. The Debtor seeks authority to sell the Property free and clear of all liens pursuant 

to sections 363(b) and (f) of the Bankruptcy Code. 

Basis for Relief 

16. Pursuant to section 363(b)(1) of the Bankruptcy Code, a debtor may sell property 

of the estate other than in the ordinary course of business.  A debtor may sell property not in the 

ordinary course of business at private sale pursuant to Rule 6004(f)(1) of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”).  Here, the Debtor proposes and seeks 

authority to sell the Property pursuant to the terms of the Listing Agreement. 

17. The Debtor further proposes and requests authority to sell the Property free and 

clear of all liens, claims, rights and interests, known and unknown, pursuant to section 363(f) of 

the Bankruptcy Code, and that all such liens, claims, rights and interests attach to the proceeds of 

the sale in the order of their respective priority. 

18. Pursuant to 11 U.S.C. § 363(f), grounds exist for the sale of the Property free and 

clear of the liens, claims, rights and interests as set forth above, in that the interests are liens and 

2 The Debtor’s retention of the Dobbins Company was approved by order dated January 5, 
2016 [Docket No. 208]. 
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the price at which the Property is to be sold is greater than the aggregate value of all liens on the 

Property and/or all lienholders after notice and an opportunity to object, affirmatively or 

impliedly consent to the sale.   Specifically, the IRS will be provided with notice of this Motion 

and to the extent it does not respond, shall be deemed to consent to the sale pursuant to 

applicable law.3

19. The sale of the Property will benefit the Estate and is in the best interests of the 

Estate and its creditors.  Indeed, BSC and the Committee support the sale, which will enable the 

Debtor to significantly reduce its debt and subsequently amend its current plan of reorganization 

to restructure the balance of its debts with BSC, the IRS, and that of its other creditors. 

20. The Debtor further seeks authority to distribute the proceeds of the sale in the 

following manner: 

a. the payment of all usual and customary closing costs and commissions; 

b. the payment of all accrued but unpaid personal property taxes, if any, on a 

prorated basis to the date of closing; 

c. as to any remaining balance, in accordance with the Cash Collateral Order, the 

United States Bankruptcy Code, and any applicable confirmed plan of the 

Debtor. 

21. Absent any objection to the proposed sale, it is appropriate for the Court to make 

its order approving the sale of the Property become effective immediately upon entry, as 

provided by Federal Rule of Bankruptcy Procedure 6004(g). 

3 Such consent shall be binding notwithstanding the decision in In re DeCelis, 349 B.R. 
465 (E.D. Va. 2006)(holding that silence is not consent).    
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22. The sale of the Property will benefit the Estate and is in the best interest of the 

Estate and its creditors. 

WHEREFORE, the Debtor respectfully requests that the Court enter an Order 

substantially in the form attached hereto as Exhibit E: (i) authorizing the Debtor to sell the 

Property free and clear of all liens; (ii) waiving the stay imposed by Bankruptcy Rule 6004(h); 

and (iii) granting such other and further relief as is just and appropriate under the circumstances. 

DOMINION PAVING & SEALING, INC. 

/s/ Christopher L. Perkins  
Counsel 

Christopher L. Perkins (Virginia Bar No.  41783) 
LeClairRyan, A Professional Corporation 
919 East Main Street 
Richmond, VA  23219 
(804) 783-7550 

Counsel for Debtor and Debtor-in-Possession  

CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of November 2016, a true copy of the foregoing 
Debtor’s Motion To Sell Personal Property Free and Clear of Liens and Interests was filed with 
the Court via the Clerk’s CM/ECF electronic filing system and served electronically on all 
parties receiving electronic notice in this case and/or by first-class mail, postage prepaid to the 
following parties: 

Harry Shaia, Jr.  
Spinella, Owings & Shaia, P.C.  
8550 Mayland Drive  
Richmond, VA 23294  

Counsel for Equify 
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Eric S. Prezant 
Justin Morgan 
Bryan Cave 
161 North Clark Street, Suite 4300 
Chicago, IL  60601-3315 

Peter J. Barrett  
Kutak Rock, LLP 
1111 E. Main Street, Suite 800 
Richmond, Virginia 23219 

Counsel for Big Shoulders Capital LLC 

Robert B. Van Arsdale 
Assistant United States Trustee 
Office of the United States Trustee 
701 East Broad Street, Suite 4304 
Richmond, VA  23219 

Assistant U.S. Trustee 

Anthony J. Napolitano 
BuchalterNemer, PC 
1000 Wilshire Boulevard, Suite 1500 
Los Angeles, CA  90017-1730 

Counsel for DIP Lender 

Gary H. Leibowitz 
Cole Schotz P.C. 
300 E. Lombard Street, Suite 1450 
Baltimore, MD  21202 

Counsel for Official Committee of Unsecured 
Creditors 

Internal Revenue Service 
c/o Robert P. McIntosh 
Assistant United States Attorney 
919 E. Main Street, Suite 1900 
Richmond, VA  23219 

/s/ Christopher L. Perkins  
Counsel 
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EXHIBIT A 
(Description of Property) 
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EXHIBIT B 
(Equify Security Agreement)
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EXHIBIT C 
(SunTrust Security Agreements) 
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EXHIBIT D 
(Motleys Listing Agreement) 
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EXHIBIT E 

Christopher L. Perkins (Virginia Bar No.  41783) 
LeClairRyan, A Professional Corporation 
919 East Main Street, 24th floor 
Richmond, VA  23219 
(804) 783-7550 

Counsel for Debtor and Debtor-in-Possession  

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

) 
In re:  ) Chapter 11  

) 
DOMINION PAVING & SEALING, INC.,  ) Case No. 15-32966 

) 
Debtor. ) 

) 

ORDER AUTHORIZING DEBTOR TO SELL PERSONAL 
PROPERTY FREE AND CLEAR OF LIENS AND INTERESTS  

This matter came before the Court upon the Debtor’s Motion To Sell Personal Property 

Free and Clear of Liens and Interests (the “Sale Motion”) Dominion Paving & Sealing, Inc. (the 

“Debtor”), whereby the Debtor seeks this Court’s authority, among other things, to certain 

vehicles (the “Property”) to Equify Auctions, LLC (the “Buyer”) pursuant to sections 363(b) 

and (f) of title 11 of the United States Code (the “Bankruptcy Code”).  Based upon the 

allegations in the Sale Motion, and notice having properly been given, the Court finds as follows: 

A. Sound and appropriate business reasons exist for the Debtor to effectuate the 

transaction described in the Sale Motion. 

B. A sale of the Property to the Buyer under the terms described in the Sale Motion 

is permitted under sections 363(b), (f) and (h) of the Bankruptcy Code. 

C. The Buyer is a good faith purchaser for the purposes of section 363(m) of the 

Bankruptcy Code. 
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D. The Debtor, its creditors, and the estate will benefit from the sale of the Property. 

E. The Purchase Price is the best price reasonably attainable for the Property at this 

time. 

F. Notice of the Sale Motion has been provided to all holders of any liens or interests 

and all other parties in interest, including the United States Trustee and all parties requesting 

notice, which notice constitutes proper and sufficient notice of the Sale Motion for the purposes 

of Rules 2002(a)(2) and 6004(a) of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”). 

Based upon the foregoing, it is hereby ORDERED as follows: 

1. All capitalized terms used in this Order but not defined herein shall have the 

meanings ascribed to them in the Sale Motion. 

2. The Sale Motion is granted and the terms of the Bill of Sale are approved as 

provided herein.   

3. The Debtor and the Buyer are hereby authorized, pursuant to section 363(b) of the 

Bankruptcy Code, to take such actions as may be necessary and appropriate to implement the 

Bill of Sale and to consummate the sale without the necessity of a further order of this Court. 

4. The Debtor is authorized, pursuant to sections 105 and 363(b) and (f) of the 

Bankruptcy Code, to sell the Property to the Buyer upon delivery of the consideration specified 

in the Contract and completion of all other deliveries required.  All parties holding liens on the 

Property have received proper notice of the Sale Motion and have either affirmatively or 

impliedly consented to the sale.   

Case 15-32966-KLP    Doc 341    Filed 11/30/16    Entered 11/30/16 20:00:19    Desc Main
 Document      Page 43 of 47



3

5. All objections and responses concerning the Sale Motion are resolved in 

accordance with the terms of this Order.  To the extent any such objection or response was not 

otherwise withdrawn, waived, settled, or otherwise provided herein, it, and all reservations and 

rights contained therein, is overruled and denied. 

6. The sale of the Property shall vest the Buyer with good title to the Property, and 

shall be free and clear of any and all liens, claims, encumbrances, liabilities, obligations, 

licenses, covenants, pledges, security interests, charges, judgments, mortgages, conditional sales 

or title retention agreements, pledges, hypothecations and interests of any kind (including, 

without limitation, any and all “claims” as defined in section 101(5) of the Bankruptcy Code), 

whether secured or unsecured, choate or inchoate, filed or unfiled, scheduled or unscheduled, 

noticed or unnoticed, recorded or unrecorded, contingent or non-contingent, liquidated or 

unliquidated, matured or unmatured, disputed or undisputed, or known or unknown, whether 

arising prior to or subsequent to the petition date, whether imposed by agreement, understanding, 

law, equity or otherwise (collectively, the “Claims”), other than as provided in the Bill of Sale.   

7. The consideration payable by the Buyer for the Property constitutes payment of 

“value,” as that term is used in section 363(m) of the Bankruptcy Code.  The Buyer is a 

purchaser of the Property “in good faith” within the meaning of section 363(m) of the 

Bankruptcy Code. 

8. The Bill of Sale and any related agreements may be waived, modified, amended, 

or supplemented by agreement of the Debtor and the Buyer without further action of the Court; 

provided, however, that any such waiver, modification, amendment, or supplement is not 
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material and substantially conforms to and effectuates the Bill of Sale and any related 

agreements. 

9. The failure specifically to include any particular provisions of the Bill of Sale or 

any related agreements in this Order shall not diminish or impair the effectiveness of such 

provision, it being the intent of the Court, the Debtor and the Buyer that the Bill of Sale and any 

related agreements are authorized and approved in their entirety with such amendments thereto 

as may be made by the parties in accordance with this Order. 

10. This Court shall retain exclusive jurisdiction to enforce the provisions of this 

Order and the Bill of Sale, including, but not limited to, the interpretation of the terms, 

conditions and provisions hereof and thereof, the status, nature and extent of the Property and all 

issues and disputes arising in connection with the relief authorized herein. 

11. This Order shall take effect upon entry and shall not be automatically stayed 

pursuant to Bankruptcy Rules 6004(h) and/or 7062. 

ENTERED:  

UNITED STATES BANKRUPTCY JUDGE 

WE ASK FOR THIS: 

Christopher L. Perkins (Virginia Bar No.  41783) 
LeClairRyan, A Professional Corporation 
919 East Main Street, 24th Floor 
Richmond, VA  23219 
(804) 783-7550 

Counsel for Debtor and Debtor-in-Possession 
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SEEN AND AGREED: 

___________________________________ 
Harry Shaia, Jr.  
Spinella, Owings & Shaia, P.C.  
8550 Mayland Drive  
Richmond, Virginia 23294  

Counsel for Buyer 

LOCAL RULE 9022-1 CERTIFICATION 

Pursuant to LBR 9022-1, I hereby certify that a true copy of the foregoing was endorsed 
by all necessary parties. 

Counsel 

SERVICE LIST 

Harry Shaia, Jr.  
Spinella, Owings & Shaia, P.C.  
8550 Mayland Drive  
Richmond, VA 23294  

Counsel for Equify 

Eric S. Prezant 
Justin Morgan 
Bryan Cave 
161 North Clark Street, Suite 4300 
Chicago, IL  60601-3315 

Peter J. Barrett  
Kutak Rock, LLP 
1111 E. Main Street, Suite 800 
Richmond, Virginia 23219 

Counsel for Big Shoulders Capital LLC 
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Robert B. Van Arsdale 
Assistant United States Trustee 
Office of the United States Trustee 
701 East Broad Street, Suite 4304 
Richmond, VA  23219 

Assistant U.S. Trustee 

Anthony J. Napolitano 
BuchalterNemer, PC 
1000 Wilshire Boulevard, Suite 1500 
Los Angeles, CA  90017-1730 

Counsel for DIP Lender 

Gary H. Leibowitz 
Cole Schotz P.C. 
300 E. Lombard Street, Suite 1450 
Baltimore, MD  21202 

Counsel for Official Committee of Unsecured 
Creditors 

Internal Revenue Service 
c/o Robert P. McIntosh 
Assistant United States Attorney 
919 E. Main Street, Suite 1900 
Richmond, VA  23219 
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