
 
 
_______________________________ 
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 
_________________________________ 
Ellen R. Greenberg (EG2568) 
88 East Main Street, 301 
Mendham, New Jersey 07095 
973-610-3685 elleng543@yahoo.com 
Attorney for Debtor 
Donald Nix LLC 
_________________________________ 
 
In Re:       : Case No: 17-24171 
       : (Adv. Pro No. 17-01441)   
      

: Chapter 11 
 
Donald Nix, LLC     :Hearing Date: 2/27/2018 10:00am 
       : oral argument waived 
 
       : Judge: VFP 
_________________________________ 
 
 
   NOTICE OF MOTION  
 
PLEASE TAKE NOTICE: 
 
Donald Nix LLC, debtor-in-possession herein, by its counsel, Ellen R. Greenberg, will 

move, on February 27, 2017, at 10:00am or as soon thereafter as counsel may be 

heard, for an Order of the Bankruptcy Court, authorizing debtor-in-possession to sell 

property located at 259-367 Hamilton Avenue, Paterson, New Jersey, 07524 approving 

a Contract of Sale of said property, and authorization to reject a lease of a portion of 

said property. 
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YOUR RIGHTS MAY BE AFFECTED. You should read these papers 

Carefully and discuss them with your attorney, if you have one in this bankruptcy case. 

(If you do not have an attorney, you may wish to consult one). 

If you do not want this court to grant this motion, or if you want the court to consider 

your views, you or your attorney must file with the clerk at the address listed below, a 

written response explaining your position no later than 7 days prior to the hearing date. 

 

Hearing Date:    February 27, 2018 
 
Hearing Time   10:00 am 
 
Hearing Location: 50 Walnut Street, Newark, New Jersey 07102 
 
Courtroom Number: 3B 
 
If you mail your response to the clerk for filing, you must mail it early enough so the 

court will receive it on or before 7 days prior to the hearing date. 

You must also mail your response to all parties listed in this Notice. 

If you, or your attorney, do not take the steps outlined above, the court may decide that 

you do not oppose the relief sought in the motion and may enter an order granting that 

relief. 

 
January 30, 2017    /s/ Ellen R. Greenberg 
      Ellen R. Greenberg 
      Attorney for debtor 
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_________________________________ 
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 
_________________________________ 
Ellen R. Greenberg (EG2568) 
88 East Main Street, 301 
Mendham, New Jersey 07095 
973-610-3685 elleng543@yahoo.com 
Attorney for Debtor 
Donald Nix LLC 
_________________________________ 
 
In Re:       : Case No: 17-24171 
       : (Adv. Pro No. 17-01441)   
      

: Chapter 11 
 
Donald Nix, LLC     : Hearing Date:02/27/2018   
       : oral argument waived 
 
       : Judge: VFP 
_________________________________ 
 
     

STATEMENT AS TO WHY NO BRIEF IS NECESSARY 

 

 In accordance with D.N.J. LBR 9013-1(a)(3), it is respectfully submitted that no 

brief is necessary in the court’s consideration of this motion, as it does not involve 

complex issues of law. 

 

January 30, 2018      /s/ Ellen R. Greenberg, Esq. 
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_________________________________ 
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 
_________________________________ 
Ellen R. Greenberg (EG2568) 
88 East Main Street, 301 
Mendham, New Jersey 07095 
973-610-3685 elleng543@yahoo.com  
Attorney for Debtor 
Donald Nix LLC 
_________________________________ 
 
In Re:       : Case No: 17-24171 
       : (Adv. Pro No. 17-01441)   
      

: Chapter 11 
 
Donald Nix, LLC     : Hearing Date:02/27/2018   
       : oral argument waived 
 
       : Judge: VFP 
_________________________________ 
 
 
   CERTIFICATION OF SERVICE 
 

1.  I, Ellen R. Greenberg, Esq., represent the debtor, Donald Nix LLC in  
 

this matter. 
 

 
2.  On January 30, I personally mailed, by first class mail, as to  

 
all interested persons as named below a copy of the following: 
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o Notice of Motion 
o Certification of Service 
o Certification in support of Motion 
o Proposed form of Order 
o Copy of Contract as Exhibit A 
o Copy of Notice of Private Sale as Exhibit B 
o Copy of Lease as Exhibit C (to tenant only) 
o Statement as to why no brief is necessary 

 
 
 
 
 
Dennis Cummings, Esq. 
24-07 Broadway 
Fairlawn, NJ 07410  

 
  Andrew Drake   

Handex Consulting & Remediation   
92 North Main Street   
Bldg 20, Unit C   
P.O. Box 36   
Windsor, NJ  08561  
  
John Fressie Rev Trust  
Bascom Corporation 
495 River Street 
Paterson, NJ 07524  
 

 Allen J. Underwood II, Esq. 
Becker LLC 
Eisenhower Plaza II 
354 Eisenhower Parkway, Suite 1500 
Livingston, New Jersey 07039 
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Miguel Rivera 
516 River Street 
Paterson, NJ 07514 
 
US Bank Cust LLF 1-NJ  
50 South 16th Street, Ste1950  
Philadelphia, Pa 19102  
 
U.S. Trustee 
U.S. Department of Justice 
Office of the U.S. Trustee 
One Newark Center, Suite 2100 
Newark, NJ 07102 
 
 
 

3.  I certify under penalty of perjury that the above documents were sent 
 
using the mode of service indicated. 
 

 
 
January 30, 2018    /s/ Ellen R. Greenberg 
      Ellen R. Greenberg 
      Attorney for debtor     
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 
_______________________________ 
Ellen R. Greenberg (EG2568) 
88 East Main Street, 301 
Mendham, New Jersey 07095 
973-610-3685 elleng543@yahoo.com 
Attorney for Debtor 
Donald Nix LLC 
________________________________ 
 
In Re:                      : Case No: 17-24171 
              : (Adv. Pro No. 17-01441)   
      

              : Chapter 11 
 
Donald Nix, LLC            : Hearing Date: 2/27/2018 10:00am  
                               : oral argument waived 
 
              : Judge: VFP 
________________________________ 
 
 
MOTION BY DONALD NIX LLC FOR AN ORDER AUTHORIZING DEBTOR-IN-
POSSESSION TO SELL PROPERTY OUTSIDE THE ORDINARY COURSE OF 
BUSINESS, APPROVING CONTRACT OF SALE FREE AND CLEAR OF LIENS 
PURSUANT TO 11 U.S.C. SECTION 363(b), AND FOR APPROVAL TO REJECT A 
LEASE PURSUANT TO 11 U.S.C. SECTION 365 
 

 
     
Debtor-in-possession, Donald Nix LLC, (hereinafter “Debtor”) in the above Chapter 11 

case, hereby moves, pursuant to Bankruptcy Code Section 363(b), and Bankruptcy 

Rule 6004(c) for authority to sell the 

real property located at 359-367 Hamilton Avenue, Paterson, New Jersey, Passaic 

County, Block 3507, Lot 17, (hereinafter, “Property”)  

 

 

Case 17-24171-VFP    Doc 33-3    Filed 01/30/18    Entered 01/30/18 20:05:51    Desc
 Certification     Page 1 of 9



free and clear of liens, to a buyer, JCM Investors 1012 LLC, 441 East 18th Street, 

Paterson, NJ, (hereinafter “Buyer”), for approval of a Contract of Sale, (hereinafter 

“Contract”), between said Debtor and said Buyer for the total sum of $300,000.00, and 

further, for approval to reject a nonresidential lease of a portion of said Property.  (A 

copy of the Contract is attached hereto as Exhibit A).  

 

The Buyer wishes to close soon, and while we understand that approval by the court is 

contingent on a favorable ruling on the Application for Judgement by Default, we wanted 

to put the matter before the court now with the hope and expectation that the court will 

rule on the Default Judgment application before the return date of the motion to approve 

the sale.    

     History 

Debtor acquired the Property for $275,000 in 2004.  A tax lien certificate acquired in 

2014 by John A. Fressie Revocable Living Trust UAD 11/12/ 20 (hereinafter 

“Defendant/Lienholder”) in the amount of $15,937.63 was foreclosed upon on April 17, 

2016. 

 

1. By 2016, Debtor realized the Property needed to be sold for 

economic reasons. Prior to filing for Bankruptcy, Debtor caused the Property to be 

multiple listed for 6 months which produced one credible offer. 

 

2.  The Buyer, a prominent investor/developer in the community, and  

Debtor had terms agreed and were about to execute a contract. 

 

3. On March 1, 2017, Debtor filed a petition for relief under Chapter 11 

of the Bankruptcy Code ahead of a tax lien foreclosure. The intention was to allow 

time to execute the contract and complete the sale of the Property, the proceeds 

from which would have enabled Debtor to pay the tax liens in full and realize  

      -2- 
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substantial equity in the Property. The automatic stay would provide Debtor time 

necessary to accomplish this. 

 

4. On March 15, 2017, Debtor’s Chapter 11 case was dismissed due to 

inadvertent electronic filing error through no fault of the Debtor. Short Notice 

application for motion to reinstate was denied, despite recitation that a foreclosure 

judgment entry was imminent and that irreparable harm would be done without Stay 

protection. On April 17, 2018, judgment of foreclosure was entered just days before 

the return date of the motion to reinstate. 

  

5. On July 12, 2017, Debtor filed a petition for relief under Chapter 11 of 

the Bankruptcy Code for the purpose of avoiding the real estate transfer 

and selling the Property as had been previously planned. 

 

6. On July 12, 2017, Debtor also retained Special Counsel Michael J. Viscount, Jr. 

of Fox Rothschild, to bring an adversary proceeding. 

 

7. An Adversary Proceeding, (17-1441), was immediately commenced against 

Defendant/Lienholder. The Complaint asked for relief to be granted, avoiding 

preference and fraudulent transfer of the “Property” pursuant to 11 U.S.C. Sections 

544b, 547 and 548, as well as other relief. 

 

   8.  Defendant/Lienholder failed to answer the complaint despite   

  Plaintiff/Debtor’s informally offering an extension of more than 2 months. 

  Defendant/Lienholder made it known he had no plan to answer. 
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    9.  On November 9, 2017, a Default was entered. Special Counsel for Plaintiff/Debtor 

moved for a Default Judgment and we were advised the Judge would be deciding on 
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the papers, as the proofs were previously put on the record at the Adversary 

Proceeding hearing. 

 

  10. Starting early in the case, the attorneys for Plaintiff/Debtor and    

Defendant/Lienholder had entered into negotiations. Plaintiff/ Debtor asked Judge 

Meisel to withhold her default ruling in anticipation of a settlement. However, after many 

months Plaintiff/Debtor and Defendant/Lienholder were unable to come to terms. As a 

result, Special Counsel for Debtor wrote to Judge Meisel last week to inform her that 

there would be no settlement. He requested she provide her ruling on the Default 

Judgment. Shortly thereafter, Judge Meisel recused herself from the case.  

 

 11. After the New Year, Debtor reached out to several realtors, one from 

Coldwell Banker, and one from Weichert. Each reported back that they were unaware of 

any potential buyers at this time.  This past week Debtor was approached by the same 

buyer who was about to purchase the ‘Property’ just before the foreclosure judgment 

was entered. 

 

 12. Negotiations resulted in the subject ‘Contract’ with a purchase price and terms 

beneficial to the Estate. All approved creditors claims, administrative and Trustee fees, 

would be fully satisfied from the proceeds of the sale. All encumbrances shall attach ot 

the Debtors proceeds to the extent that they are valid and perfected, in the same priority 

as they are entitled under applicable law. Further, the sale would allow Debtor to realize 

equity and serve to resolve the issues in not only the Adversary Proceeding, but the 

underlying Chapter 11 case as well. 
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      Sale of Property 
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14. This is a private, arms-length transaction on favorable terms. The Buyer is not an 

insider, and the purchase price would enable all creditors to be fully satisfied and all 

administrative fees to be paid.  Moreover, this is a clean contract and the Property is 

being sold ‘As Is’.  There is no mortgage contingency, no inspection contingency and 

no real estate broker involved, and the Buyer takes the Property subject to an 

environmental condition, all as more fully described below.  For these reasons, the 

sale would benefit the Estate and enable resolution of the underlying Chapter 11 

case.    A Notice of Private Sale is attached hereto and made a part hereof as 

Exhibit B, and is being served on all parties in interest by way of service of this 

motion. 

 

15. Debtor has entered into a Contract with Buyer, a copy of which  

is attached hereto as Exhibit A.  The material terms are as follows: 

 

a. Purchase Price:  The full purchase price is $300,000.00 

Deposit :  There  is a good faith deposit of $15,000. In the event the Court does 

not approve the sale, or if marketable title cannot be obtained, Buyer shall be 

entitled to a refund of his Deposit. 

b. Closing Date: The date is tentatively scheduled for February  

27, 2018. Buyer is aware of the necessity for court approval and that it may delay 

the scheduled closing date. 

c. Taxes: All past due taxes, tax liens, and costs of sale shall be 

paid at closing. Current taxes will be prorated. 
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d. Debtor asks that all remaining proceeds be used to pay all 

approved administrative expenses, valid creditors’ claims, trustee fees, and 

amounts , all fees necessary to close be disbursed from proceeds at closing 
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without further court order and that the balance of the proceeds be released to 

the Debtor. 

e. Contract Conditions:  

(i)Property is being sold ‘As Is’ 

The Property shall be vacant, and free and clear of possessory leasehold 

interests Except: Buyer is agreeing to allow continuation 

 of the tenancy of Nix Transportation, Inc.; Nix Transportation shall be allowed 

to remain on the premises rent free for 4 months from the date of closing.  

Thereafter, Nix Transportation will have to pay $500 per day until it vacates 

the premises. $40,000.00 will 

be held in escrow from Debtor’s equity proceeds to be drawn upon if 

necessary, to cover per diem in the event of such holdover, should Nix 

Transportation fail to vacate at the end of 4 months.  

(i) Property shall be conveyed free and clear of liens, and 

with marketable title. 

(ii) Buyer takes subject to an environmental condition caused 

by an underground oil tank, long since removed. Buyer shall at his expense 

undertake to do what is required to obtain a Letter of ‘No further action 

necessary’ from the DEP. 

(iii) There are no realtors involved in this transaction. 

(iv) Buyer is not an ‘insider’. 

(v) This is a cash Buyer and there is no mortgage contingency. 

(vi) Buyer has already inspected the Property and is satisfied. 

 There is no inspection contingency. 
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(vii) Debtor will make application to engage a real estate 

attorney. 
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15.  Debtor, (as debtor-in possession) acting in its capacity as trustee, asks 

for court approval to reject the nonresidential lease of Miguel Rivera, (which is 

attached hereto as Exhibit C), for the following reasons: 

 

a. To satisfy the condition of ‘vacant premises’ under the Contract,  

b. habitual late payment of tenant 

c. tenant ‘s rent is well below market for the area, and not in the 

best interest of the estate. 
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Disbursement of Contract Proceeds* 

  

Contract price is        $300,000.00 

defendant lienholder        108,000(approx.) 
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jr lienholder              40,000 (approx.) 

counsel fee              10,000 

special counsel fees            20,000 (bal. after 18,500 retainer pd) 

r.e. closing attorney                5,000 

trustee disbursement fee      1,750 

unsecured creditors claims disputed 
by debtor. No proofs of claims filed 
Time to file expired in November: 

      10,000 (maximum if allowed)        

    property taxes        10,000 (estimated) 

    realty transfer tax                     2,200 (estimated) 

    escrow to cover rental if  

    main tenant overstays                  40,000 (maximum amount)      

                 246,950 Total Distribution   

$300,000 
           -246,950  
              53,050  

*15. Distribution amounts set forth above are estimated at the high end and account for 

contingencies some of which may not occur.  A more definitive distribution list shall be 

provided to this court.  It is clear that the proceeds from this contract will be enough to 

satisfy all creditors, administrative fees, trustees fees, and expenses. 

 

16. The Debtor seeks to pay all debts and also realize equity from the proceeds of the 

sale of the Property. This would resolve the issues in the adversary proceeding and the 

underlying Chapter 11 case. 

        -8- 

  

 

 

WHEREFORE, Debtor respectfully requests: 

 

1. That this Court approve the Contract attached as Exhibit A; 
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2. That this Court authorize Debtor in its capacity as debtor-in-possession to sell the 

subject Property, free and clear of all liens, and possessory leasehold interests; 

3. That all encumbrances shall attach to the Debtor’s proceeds of the Sale to the 

extent that they are valid and perfected, in the same priority as they are entitled 

to under applicable law; 

4. That the Debtor be authorized to execute all documents necessary to complete 

the sale; 

5. That Debtor be authorized to make all disbursements from sale proceeds as 

described above; and 

6. For such further relief as this Court deems just and proper. 

 

 

January 30, 2018   /s/ Ellen R. Greenberg 
      Ellen R. Greenberg, Esq. 
      Attorney for Debtor 
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_________________________________ 
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 
_________________________________ 
Ellen R. Greenberg (EG2568) 
88 East Main Street, 301 
Mendham, New Jersey 07095 
973-610-3685 elleng543@yahoo.com 
Attorney for Debtor 
Donald Nix LLC 
_________________________________ 
 
In Re:      : Case No: 17-24171 
       : (Adv. Pro No. 17-01441)   
      

: Chapter 11 
 
Donald Nix, LLC     : Hearing Date:02/27/2018   
       : oral argument waived 
 
       : Judge: VFP 
_________________________________ 
 
 
   ORDER GRANTING SALE OF PROPERTY 
   AND REJECTION OF LEASE 
 
 
 
 
 
 
 
 
 
 
The relief set forth on the following pages numbered 2 through 3 is hereby ORDERED. 
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 Upon consideration of the motion (“the Motion”) of Donald Nix LLC, the above 

captioned debtor and debtor-in-possession (collectively, the “Debtor”), for an order 

authorizing the Debtor to sell property, approving a contract private of sale, and 

authorizing Debtor to reject a lease; and it appearing that notice of the Motion including 

a Notice of Private Sale was adequate and proper under the circumstances and that no 

other or further notice need be given; and upon consideration of the Motion and after 

due deliberation; and sufficient cause appearing therefore; 

 

It is hereby ORDERED that: 
 
1. Authorization for the Debtor to sell the property located at 

359-367 Hamilton Avenue, Paterson, NJ, being Lot 17, Block 5707 on the Official 

Tax Map of the City of Paterson (the “Property”) is hereby Granted; 

 

2.  Approval of the Contract of sale between JCM Investors 1012, 

441 East 18th Street, Paterson, NJ (the “BUYER”), and the Debtor, Donald Nix 

LLC (the “Seller”) for a purchase price of $300,000, free and clear of liens, with 

proceeds being distributed to satisfy all interests and claims against the estate, 

and all encumbrances to attach to Debtor’s proceeds of the sale, to the extent 

that they are valid and perfected, in the same priority as they are entitled to under 

applicable law, is hereby Granted; 

 

3. Authorization for Debtor to execute all documents necessary to 

complete the sale, is hereby Granted; 
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4. Authorization for Debtor to make payments from sale proceeds 

as described above, is hereby Granted; 

    

5. Authorization to reject the lease of Miguel Rivera of a portion of 

the Property located at 359-367 Hamilton Avenue, Paterson NJ is hereby 

Granted. 

 

6. Any such other relief as the Court deems just and proper shall be 

 Granted. 

 

 

 

 

 

 

    ____________________________________ 

         USBJ 
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEW JERSEY 

 

 

In Re:       Case No.: 17-24171, (adv pro 17-1441) 

 DONALD NIX LLC                    Chapter: 11 

       Judge:  VFP 

 

 NOTICE OF PROPOSED PRIVATE SALE 

 
DONALD NIX LLC, DEBTOR-IN-POSSESSION, in this case proposes to sell property of the estate to 

the persons and on the terms described below. If you object to the sale, you must file a written objection 

with the Clerk of the United States Bankruptcy Court and serve it on the party listed below not later than 

7 days before the hearing date.  

Address of the Clerk:      

50 Walnut Street, Third Floor 

Newark, New Jersey 07102 

              

 

 

 

If an objection is filed, a hearing will be held before the Honorable Vincent F. Papalia on February 27, 

2018 at  10:00 a.m. at the United States Bankruptcy Court, courtroom no. 3B,  50 Walnut Street, Newark 

NJ 07102. (Hearing date must be at least 28 days from the date of this notice). If no objection to the sale is filed, the 

clerk will enter a Certification of No Objection and the sale will be held as proposed.  

Description of property to be sold:      

359-367 Hamilton Avenue 

Paterson, New Jersey   07524              

 

 

Proposed Purchaser:    

 

JCM Investors 1012 

441 East 18th Street 

Paterson, New Jersey              

 

 

     

Sale price:        $300,000.00  (Three Hundred Thousand Dollars)                    

 

☒ Pursuant to D.N.J. LBR 6004-5, I request to pay the real estate broker and/or real estate attorney at 

closing on the terms set forth below. 

 Name of Professional:         There is no real estate broker involved. 
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2 

 

  

 

 

 My real estate closing attorney will be Caroline Record, Hill Wallack              

Amount to be paid:     $5,000.                      

Services rendered:    Contract review and amendments; Preparation and Review of Documents and 

Letters, including but not limited to Hud, Closing Statement, and Cancellations of Recorded Liens; 

Telephone Calls and Conferences; Attending Closing; Any Additional Work that may be required.                    

 

 

 

 

 

 

 

 

 

 

Higher and better offers will be received. They must be in writing and filed with the clerk not later than 7 

days before the hearing date set forth above. 

  

Objections must be served on, and requests for additional information directed to:  

Name:  Ellen R. Greenberg, attorney for Debtor/Seller 

Address: 88 East Main Street, Mendham, New Jersey 07945 

Telephone No.: 973-610-3685 
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