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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

****************************************************************************** 
In re: 
 
 
DUKE AND KING ACQUISITION CORP., 
 
  Debtors. 

JOINTLY ADMINISTERED UNDER
CASE NO. 10-38652 

 
Court File No. 10-38652 

 

 
(includes: 
Duke and King Missouri, LLC; 
Duke and King Missouri Holdings, Inc.; 
Duke and King Real Estate, LLC; 
DK Florida Holdings, Inc.) 

Court File Nos: 
 

10-38653 (GFK) 
10-38654 (GFK) 
10-38655 (GFK) 
10-38656 (GFK) 

 
Chapter 11 Cases 

Judge Gregory F. Kishel 

****************************************************************************** 
FINAL ORDER (A) AUTHORIZING USE OF UNENCUMBERED CASH OR, IN THE 

ALTERNATIVE, CASH COLLATERAL AND (B) GRANTING LIEN AND ADEQUATE 
PROTECTION 

****************************************************************************** 
These cases came before the court on the Debtors’ Motion for (I) Expedited Relief, and 

(II) Interim and Final Orders (A) Authorizing Debtors’ Use of Unencumbered Cash or, in the 

Alternative, Cash Collateral and (B) Granting Adequate Protection dated December 4, 2010 (the 

“Motion”); and a hearing to consider the interim relief requested in the Motion having been held 

on December 7, 2010; and the Court having entered: (a) on December 8, 2010, an Interim Order 

Granting Expedited Relief and (A) Authorizing Use of Unencumbered Cash or, in the 

Alternative, Cash Collateral and (B) Granting Adequate Protection, Docket No. 39; (b) on 

December 9, 2010, an Order Re: Final Hearing on Motion of Debtors for Authority to Use Cash 

Collateral, Docket No. 46; (c) on December 21, 2010, Second Interim Order Granting Expedited 

Relief and (A) Authorizing Use of Unencumbered Cash or, in the Alternative, Cash Collateral 

and (B) Granting Adequate Protection, Docket No. 74; and (d) on January 4, 2011, Third Interim 

NOTICE OF ELECTRONIC ENTRY AND

FILING ORDER OR JUDGMENT

Filed and Docket Entry made on 

Lori Vosejpka, Clerk, By JRB, Deputy Clerk

01/24/2011
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Order Granting Expedited Relief and (A) Authorizing Use of Unencumbered Cash or, in the 

Alternative, Cash Collateral and (B) Granting Adequate Protection and Continuing Hearing on 

Bank of America, National Association’s Motion to Convert Debtors’ Chapter 11 Cases to Cases 

Under Chapter 7, Docket No. 96; and a hearing to consider the final relief requested in the 

Motion having been held on January 24, 2011 (the “Final Hearing”).  Capitalized terms used, but 

not otherwise defined herein, have the meanings given to them in the Motion.  Appearances were 

noted on the record. 

Based on the arguments of counsel and the documents of records herein, and pursuant to 

Bankruptcy Rule 4001, due and sufficient notice of the Motion having been given by the 

Debtors; and all objections to the Motion having been withdrawn, resolved or overruled by the 

Court, except those objections not presently resolved by this Final Order, but preserved by BofA 

and MBM as set forth in paragraph G of this Final Order; and it appearing to the Court that 

granting the relief requested is necessary to avoid immediate and irreparable harm to the 

Debtors, their estates and their creditors; and the Court being fully advised in the premises, and 

after due deliberation and consideration and sufficient cause appearing therefor, 

THE COURT FINDS AND CONCLUDES THAT: 

A. The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and 

reference from the District Court for the District of Minnesota pursuant to 28 U.S.C. § 157.  

Venue is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409.  

B. Notice of the Motion and the Final Hearing was sufficient under the 

circumstances and constitutes due and sufficient notice thereof. 

C. Pursuant to 11 U.S.C. §§ 1107 and 1108, the Debtors have retained possession of 

their assets and are authorized to continue the operations and management of their businesses as 

debtors in possession. 
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D. On December 29, 2010, the Office of the United States Trustee appointed The 

Official Committee of Unsecured Creditors (the “Committee”).  No request has been made for 

appointment of a trustee or examiner. 

E. The legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein.   

F. The Debtors’ use of cash and other assets is necessary to the continued viability of 

the Debtors’ businesses.  In addition, the use of cash is vital to the Debtors’ efforts to maximize 

the value of their assets.  Absent the relief sought by this Final Order, the Debtors’ estates will be 

immediately and irreparably harmed.  Thus, the use of cash in accordance with this Final Order 

is in the best interests of the Debtors’ estates.  

G. The Debtors assert that Bank of America, N.A. (“BofA”), Warren Capital 

Corporation, the Coca-Cola Company, Duke Manufacturing Company and/or Meadowbrook 

Meat Company, Inc. (“MBM,” and collectively, the “Secured Creditors”) have a lien on or 

security interests in certain non-cash assets of the Debtors, but have no interest in, or lien on, the 

Debtors’ cash.  BofA and MBM assert that the Debtors’ cash is cash collateral, the use of which 

requires their consent or an order of the Court.  The Court makes no finding on the issue for 

purposes of this Final Order.  Rather, to the extent the Debtors’ cash is cash collateral, the 

Debtors’ use of such cash is, as set forth below, authorized and approved on a final basis. 

H. As of December 1, 2010, according to the books and records of the Debtors the 

BofA Borrowers’ outstanding obligations to BofA under the BofA Notes total approximately: 

(a) $9,247,144 in principal on Term Loan A, plus accrued interest and late charges in an amount 

to be determined; (b) $0.00 on Term Loan B; (c) $1,655,283 in principal on Term Loan C, plus 

accrued interest in an amount to be determined; and (d) $24,037 in principal, $280.60 in interest 

and $272.19 in late charges on the Acquisition Note.  Term Loan D is paid in full.  In addition, 
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D&K Acquisition and BofA are parties to an ISDA Master Agreement and Schedule dated 

November 10, 2006, pursuant to which D&K Acquisition and BofA have entered into three swap 

transactions, as evidenced by a Confirmation dated as of March 2, 2007, and two Confirmations 

dated as of March 6, 2007. 

I. According to the books and records of the Debtors, as of the Petition Date, the 

Debtors owed MBM $97,598.19 for prepetition date deliveries of substantially all the food items 

and related restaurant items, including, among other things, meat products, produce, paper 

products, and cleaning supplies, to certain of the Debtors’ restaurants located in the State of 

Missouri.  Based upon the Debtors’ books and records, the value of the inventory at those 

restaurants was approximately $170,000.00. 

J. Except with respect to the Debtors’ cash, deposit accounts and revenues generated 

from the postpetition operation of the Debtors’ restaurants, the Debtors agree that BofA has a 

lien on the assets set forth on Exhibit B to the Motion.  MBM has asserted a purchase money 

security interest and lien on the Debtors' inventory at restaurants located in the State of Missouri, 

and the products and proceeds thereof.   

K. The Debtors have proposed to provide adequate protection to BofA and MBM for 

the use of (i) those assets of the Debtors that are collateral of BofA or MBM, and (ii) cash, but 

only if, and to the extent, the Court later determines that the Debtors’ cash is cash collateral of 

BofA or MBM.  The Court makes no determination as to the priority, validity or extent of any 

lien asserted by MBM, or the right of MBM to adequate protection.  Nothing in this Final Order 

shall prejudice MBM’s rights under the Perishable Agricultural Commodities Act, 7 U.S.C. § 

499, et seq., and nothing in this Final Order shall prejudice the rights of any party-in-interest to 

object to the same.  The Court makes no determination as to the priority, validity or extent of any 

lien asserted by BofA in the Debtors’ cash, deposit accounts or revenues generated from the 
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postpetition operation of the Debtors’ restaurants or the right of BofA to adequate protection in 

respect thereof. 

L. The evidence presented at the interim and/or final hearings substantiates the 

Debtors’ request for use of cash and other assets consistent with this Final Order.  Good cause 

has been shown for the entry of this Final Order.  In addition, the terms and conditions of the 

Debtors’ proposed use of cash are fair and reasonable and reflect the Debtors’ exercise of 

prudent business judgment. 

IT IS HEREBY ORDERED THAT: 

1. Subject to the terms of this Final Order, the Debtors shall be, and hereby are, 

authorized to use the cash generated by the operation of their businesses to continue to operate 

their businesses in the ordinary course of business through May 6, 2011, consistent with the 

Budget attached to this Final Order as Exhibit 1.  The Debtors may use such cash:  (a) to pay all 

of the expenses set forth in the attached Budget up to amounts budgeted, provided, however, that 

the Debtors may, if necessary, exceed certain respective line item amounts in the Budget by the 

following variances:  payroll (7%), food vendors (excluding bread) (10%), A/P ordinary course 

checks (7%), rent (7%), sales taxes (10%), employee benefits (7%), real estate/property taxes 

(7%), A/P ordinary course – wires (7%) and professional fees (10%); and (b) to make those 

payments that the Debtors are authorized to make pursuant to other orders of the Court, including 

allowed amounts due to or on account of prepetition wages and employee benefits, taxes and 

fees, critical vendors, and customer obligations.  Any unused portion of the variance will carry 

over to the following week.  

2. It shall be an event of default under this Final Order if the total of the Debtors’ 

cash, inventory, and accounts receivable at the end of the day on any of the following dates shall 

be less than $1,868,000: January 21, 2011, January 28, 2011, February 4, 2011, February 11, 
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2011, February 18, 2011, February 25, 2011, March 4, 2011, March 11, 2011, March 18, 2011, 

March 25, 2011, April 1, 2011, April 8, 2011, April 15, 2011, April 22, 2011, April 29, 2011 or 

May 6, 2011.  By no later than the end of the day on Wednesday of each week, beginning 

January 12, 2011, the Debtors shall deliver a report to BofA showing the Debtors’ inventory, 

accounts receivable and cash balances as of the end of the day on the previous Friday, with a 

copy to the Committee.  Upon the occurrence of an event of default, BofA may send a notice of 

default to the Debtors, the Committee and the Office of the United States Trustee.  If the Debtors 

are unable to cure the default within 3 business days after the date that the Debtors received the 

notice of default by showing that the total of the Debtors’ cash, inventory, and accounts 

receivable has increased to at least $1,868,000, the Debtors' right to use cash under this order 

shall terminate.   

3. It shall also be an event of default under this Final Order if, without BofA’s prior 

consent: (i) the Debtors fail to comply with the following sale deadlines set forth in the sale 

procedures (the “Sale Procedures”) approved by the Court in connection with Debtors’ Motion 

for an Order Approving Sale and Bidding Procedures (the “Sale Procedures Motion”): (a) 

Debtors’ shall receive bids from interested purchasers on or before April 5, 2011; (b) Debtors’ 

shall make a determination regarding whether a bid is a “Qualified Bid” under the bidding 

procedures on or before April 7, 2011; (c) the Debtors shall conduct the auctions for the Group 

One Restaurants and Group Two Restaurants (as defined in the bidding procedures) on or before 

April 12, 2011; (d) the Debtors’ shall use their reasonable best efforts to obtain a sale hearing 

date on or about April 15, 2011; or (e) the Debtors’ shall use their reasonable best efforts to close 

the sale or sales on or before April 30, 2011, or (ii) the Sale Procedures are not approved by the 

Court in a form acceptable to BofA, or (iii) any material change is made to the Sale Procedures 

without BofA’s consent, or (iv) no Qualified Bids are received by the Debtors, or (v) no order 
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approving a sale in accordance with the Sale Procedures is entered by April 22, 2011  After the 

occurrence of an event of default under this paragraph, BofA may send a notice of default to the 

Debtors, the Committee and the Office of the United States Trustee.  If the Debtors are unable to 

cure the default within five (5) business days after the date that the Debtors received the notice of 

default, absent any further order of this Court entered during such five-day period, the Debtors' 

right to use cash under this order shall terminate. The parties agree that the hearing on any 

motion filed by the Debtors following and arising from a notice of default may be heard on an 

expedited basis at the earliest convenience of the Court. 

4. The Debtors are hereby authorized and empowered, without further approval of 

the Court, to amend or modify the terms of paragraphs 2 and 3 of this Order, provided that the 

Debtors shall first obtain the prior written consent of each of BofA, MBM and the Committee to 

such amendment or modification.  

5. Subject to sections 361 and 363 of the Bankruptcy Code, as adequate protection 

for the Debtors’ use of BofA’s and MBM’s alleged collateral, (a) BofA and MBM are hereby 

granted replacement liens, pursuant to 11 U.S.C. §§ 361(2) and 552, in the Debtors’ postpetition 

assets of the same type and nature as those assets subject to the prepetition liens of BofA and 

MBM (collectively, the “Replacement Liens”); provided, however, that any and all such 

Replacement Liens shall have the same nature, character, validity, priority, dignity, extent and 

effect as the liens of BofA and MBM, if any, in such collateral prior to the Petition Date and 

shall be without prejudice to the rights of the Debtors, the Committee, which shall be deemed to 

have standing, or any other party in interest to challenge (a “Challenge”) the nature, character, 

validity, priority, dignity, extent and effect of any such liens or commence any proceeding under 

the Bankruptcy Code seeking a determination with respect thereto or seeking to avoid or set 

aside any such liens or any defenses of the Secured Creditors thereto (provided, however, that 
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any such Challenge shall be commenced prior to March 22, 2011 and, in the absence of any such 

Challenge, the liens and claims of BofA shall be allowed, first priority, perfected security 

interests and liens in the Debtors’ assets, the validity, extent and priority of which shall not be 

subject to challenge by any party.); and provided further that such Replacement Liens shall 

specifically exclude all actions under chapter 5 of the Bankruptcy Code and the proceeds thereof; 

and (b) BofA is hereby granted the right to receive copies of regular financial or operating 

reports, including those filed with the Office of the U.S. Trustee.   

6. Nothing in this Final Order shall operate to waive any of the Debtors’ or the 

Committee’s rights to contest the rights of the Secured Creditors to receive adequate protection.   

7. Any Replacement Liens granted to BofA or MBM shall be limited to the 

diminution in the value of BofA’s or MBM’s collateral.   

8. Subject to the other provisions of this Final Order, the Replacement Liens granted 

herein shall be valid and fully perfected without any further action by the Debtors, BofA, or 

MBM and without the execution or the recordation of any financing statements, security 

agreements, mortgages or other documents.  Notwithstanding the foregoing, BofA and MBM are 

hereby authorized, but not required, to file or record financing statements, trademark filings, 

copyright filings, mortgages, account control agreements, notices of lien or similar instruments 

in any jurisdiction or take any other action in order to validate and perfect the Replacement Liens 

granted to them hereunder.   

9. The provisions of this Final Order, as well as the Replacement Liens and security 

interests granted herein, shall continue in this and any subsequent case under the Bankruptcy 

Code.  The Replacement Liens and security interests shall maintain their priority as provided in 

this Final Order, until the indebtedness of the Debtors to BofA or MBM has been completely 

paid and satisfied, unless otherwise ordered by the Court. 
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10. This Final Order is without prejudice to the rights of the parties to seek any 

further or different relief, or modification of relief for use of cash or cash collateral for the period 

after the period covered by this Final Order, including, but not limited to, relief from the 

automatic stay. 

11. Except as expressly provided herein, the rights, claims, and interests of the 

Debtors, Secured Creditors, and all other parties in interest are hereby preserved. 

12. The Court has and will retain jurisdiction to enforce this Final Order according to 

its terms. 

Dated:  January ___, 2011          
      Gregory F. Kishel 
      United States Bankruptcy Judge 

��������� ���/e/ Gregory F. Kishel
24
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EXHIBIT 1 

BUDGET 
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