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DENI SE COTE, District Judge:

Plaintiffs petition for court approval of a parti al
settlement and bar order, as well as an award of attorneys' fees
and expenses in this class action brought on behalf of enployees
of WorldCom Inc. ("WrldCont) who had invested retirenent funds
in Worl dCom stock through a Worl dCom 401(k) plan ("Plan").! For
t he reasons discussed bel ow, the settlenment and bar order are

approved, and partial attorneys' fees and costs are awarded.

Backgr ound

On June 25, 2002, WorldCom announced a nassive restat enment
of its financials. Approximately one nonth later, on July 21, it
entered bankruptcy. Lawsuits alleging, inter alia, violations of
the federal securities |aws and of the Enpl oyee Retirenent |ncone
Security Act of 1974, as anmended (“ERISA’), 29 U S.C. § 1001 et
seq., preceded and followed these events. The first ERI SA cl ass

action was filed in this district on June 21, 2002. The Judici al

" The plaintiffs will also be asking for approval of a plan
of distribution of the settlenment anount based on suppl enent al
submi ssi ons.



Panel on Multi-District Litigation ("MDL Panel ") has transferred
the civil litigation concerning WrldCom pending in federal
courts to this Court, where it has been consolidated into the

Securities Litigation®? and, on Septenber 18, 2002, the ERI SA

Litigation.
The ERISA Litigation is brought on behalf of participants in

the Plan and certai n predecessor plans of conpanies that nerged
wi th Worl dCom for whose accounts the plans held shares of

Wor | dCom stock at any tine from"no |ater than" Septenber 14,
1998 to the present.® The ERISA Litgation plaintiffs chose this

cl ass period because they allege that certain defendants knew or
shoul d have known by at | east Septenber 1998 that investnent in

Wor I dCom st ock under the Plan was "inappropriate or inprudent."”

2The Securities Litigation has been described in many prior
Qpinions, including In re WrldCom Inc. Sec. Litig., 294 F.
Supp. 2d 392 (S.D.N. Y. 2003) (deciding notions to dismss the
consol i dated class action conpl aint based on federal |aw clains);
In re WorldCom Inc. Sec. Litig., 219 F.R D. 267 (S.D.N. Y. 2003)
(certifying that consolidated class action); In re WrldCom Inc.
Sec. Litig., 294 F. Supp. 2d 431 (S.D.N. Y. 2003)(deciding a
notion to dismss clains in an individual action which had been
consolidated for pre-trial purposes with the consolidated class
action).

* The Plan provided a nunber of different funds in which
partici pants coul d choose to invest their account bal ances,
i ncluding a noney market fund, a bond fund, various equity funds,
and one or nore funds invested in WrldCom stock. As described
in the Sunmary Pl an Descriptions, "[t]he purpose of the Plan is
to encourage eligible enployees to save on a regul ar basis, by
salary deferral, and to provide [enpl oyees] an opportunity to
beconme sharehol ders of the Conpany and thereby to furnish the
i ncentives inherent in enployee stock ownership.” Under the
Pl an, participants had discretion to allocate their investnents
anong the alternatives offered, and to reduce or elimnate their
investnments in WrldCom stock at any tine.
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An Order of Novenber 18, 2002 appointed Steven Vivien, Qi
M Genier, and John T. Al exander as Lead Plaintiffs. The
Novenber 18 Order named Keller Rohrback L.L.P. as Lead Counsel;
Eli zabeth J. Cabraser of Lieff Cabraser and Jeffrey Lew s of
Lewis & Feinberg, P.C. as Steering Commttee Counsel; and Stul
Stull & Brody as Local Counsel (collectively "Appointed
Counsel "). The parties were required to comrence settl enent
di scussi ons under the supervision of the Honorable M chael
Dolinger, United States Magi strate Judge, and those neetings
began in July 2003.

The first consolidated class action conplaint in the ER SA
Litigation was filed on Decenber 20, 2002. On January 29, 2003,
plaintiffs' request for permssion to file an anended
consol idated conplaint (the "Conplaint”) was granted. The
notions to dism ss addressed to this pleading were granted in

part on June 17, 2003. See Inre WrldCom Inc. ERISA Litig.,

263 F. Supp. 2d 745 (S.D.N. Y. 2003). The surviving clains were
br ought agai nst Wbrl dCom which served as the Plan sponsor and
adm nistrator, Merrill Lynch which served as the Plan Trustee,
Bernard J. Ebbers ("Ebbers"), WrldCom s President and Chi ef
Executive Oficer, Scott Sullivan ("Sullivan"), WrldCom s Chief
Financial Oficer, and Dona MIller ("MIller"), WrldCon s

Enpl oyee Benefits Director, for breaches of fiduciary duty,

i ncluding the duty of prudence, duty to provide conplete and

accurate information, and the duty to nonitor.*

*The notions to dismiss filed by Arthur Andersen LLP
("Andersen”) as well as by the "Director Defendants,"” nanely,
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On July 25 and Septenber 12, plaintiffs filed a second and
then a third amended consol i dated class action conpl ai nt
(" Amended Conpl ai nt") which added additional defendants and
reasserted clains against certain previously dism ssed
def endants. The Amended Conpl ai nt seeks recovery for Wrl dCom
enpl oyees who invested in WrldCom stock through the Plan and the
several predecessor plans that the Plan had absorbed and all eges
three clains pursuant to ERISA § 502(a)(2) for alleged breaches
of fiduciary duty. The Anended Conplaint asserts that Merrill
Lynch as well as Ebbers, Sullivan, Sickle (collectively, the
"Officer Defendants"), and MIler, Panela Titus, Ray Hel ns,
St ephani e Scott, Sandra Faircloth (the "Enpl oyee Defendants"),
Roberts, and Macklin breached the duty of prudence as required by
ERI SA 8§ 404(a) by continuing to offer WrldCom stock as an
investnment alternative within the Wirl dCom ERI SA pl an when t hey
knew or shoul d have known that such an investnent was inprudent.
The Anended Conpl aint asserts that Ebbers, Sullivan, and the
Directors Defendants failed to nonitor as required by ERI SA §
404(a) the fiduciary performance by ERI SA plan fiduciaries
appoi nted by those directors. Finally, the Arended Conpl ai nt
clainms that Worl dCom Merill Lynch, the Oficer Defendants, and

Clifford L. Al exander, Janes C. Allen, Judith Areen, Carl J.
Aycock, Max E. Bobbitt, Francesco Galesi, Stiles A Kellett, Jr.,
Gordon S. Macklin ("Macklin"), John A Porter, Bert C. Roberts
("Roberts"), John W Sidgnore, and Lawrence C. Tucker, were
granted. The June 17 Opinion also granted the notions to dismss
by Worl dCom enpl oyees Dennis W Sickle ("Sickle"), Senior Vice-
Presi dent Human Resources; Tracy MAden, Enpl oyee Benefits
Manager; Ron Levitt, Director, Taxation and Cash Managenent; and
Margaret Barry, Manager, Taxation and Cash Managenent.
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t he Enpl oyee Defendants failed to provide ERI SA plan participants
wi th conplete and accurate information regardi ng Wrl dCom st ock

On Cctober 14, 2003, the Enpl oyee Defendants, the Director
Def endants, and Sickle noved to dism ss the Anmended Conpl ai nt

against themin its entirety. This notion has been sub |udice

si nce Novenber 14, 2003, but at the request of the parties has
been unaddressed because of their settlenent discussions.

Fact discovery in the Securities Litigation and the ERI SA

Litigation were coordi nated. Docunent discovery was
substantially conpleted in the Fall of 2003. Fact discovery in
the ERISA Litigation closed on July 23, 2004. Meanwhile, on

April 20, 2004, Worl| dCom energed from bankruptcy as M, Inc.
("M

Recently, an ERI SA class was certified under Rule

23(b)(1)(B), Fed. R Cv. P. Inre WrldCom Inc. ER SA
Litigation, No. 02 Civ. 4816 (DLC), 2004 W 2211664 (S.D.N.Y.

Oct. 4, 2004). The Opinion certifying the class resolved the
sole challenge to certification, rejecting Merrill Lynch's attack
on the definition of the class. |1d. at *3.

Sunmary judgnent practice in the ERISA Litigation will

concl ude on Cctober 29. The ERISA Litigation trial against a

non-settling defendant -- Merrill Lynch -- is scheduled to begin

on March 14, 2005.°

> A second defendant, Sullivan, has not joined this
settlement. Civil litigation against Sullivan has been stayed
due to crimnal proceedi ngs agai nst him
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Settl enent Terns

On June 30, 2004, the nanmed plaintiffs in the ERI SA
Litigation and all of the defendants except Merrill Lynch and
Sullivan (the "Settling Defendants” and "Non-Settling Defendants"”
respectively) as well as the issuers of certain Wrl dCom
i nsurance policies® executed a settlenent agreenent (the
“Agreenent”). The Agreenent establishes a fund of $47.15 nmillion
in cash to be distributed to the Class Menbers (the "Settl enment
Fund"). The noney in the Settlenment Fund consists of (a)
$46, 750, 000 fromfiduciary liability insurance policies and
Wor | dCom MCl; and (b) $400,000 from Ebbers. The Agreenent al so
provi des for Ebbers to execute a prom ssory note that requires
himto nake additional paynents to the Settlenment Fund of at
| east $450,000 and up to $4 nmillion.” O the $46, 750,000 from
the insurers and Worl dComi MCl, National Union will contribute
$10, 000, 000 | ess those defense costs that it disbursed under its

policy through the date of the establishnent of the Settlenent

°The insurance conpani es are National Union Fire |Insurance
Conmpany of Pittsburgh, Pa. ("National Union"), Twin Cty Fire
| nsurance Conpany ("Twin City"), GQulf Insurance Conpany ("Qulf"),
and Continental Casualty Conpany ("Continental"). The excess
carriers @ulf, Continental, and Twn Cty contend that they
properly rescinded their WrldCominsurance policies and that
those policies are not in force and effect. The primary carrier,
National Union, initially agreed to cover only "non-cul pabl e"
parties.

7 The anount of noney Ebbers will ultimately provide under
the $4 million prom ssory note depends on the degree to which
Ebbers repays a $408 nmillion | oan from WrldCom dating from Apri
2002. Under the terns of the prom ssory note, Ebbers is to pay
to the Settlenent Fund an anmount equal to 1% of the anounts he
pays in the future on indebtedness he owes to Wrl dCom The
aggregate mnimumof all paynents to the Settlenent Fund under
the prom ssory note is $450, 000.
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Fund. Continental and Gulf will each pay $7, 000,000, and Twi n
City will contribute $4,000,000.% WrldCom MCl's portion of the
Settlenent Fund is $46, 750, 000 | ess the sum of the anounts
contri buted by the aforenentioned insurers, which anbunts to a
m ni mum contri buti on of $18, 750, 000. The Agreenent states that
the $47.15 mllion Settlenment Fund will be reduced by, anobng
other things, attorney fees. Lead Counsel represented in the
notice to the class that it would seek no nore than 20% of the
Settlement Fund in attorney's fees plus certain other litigation
expenses.

The net Settlement Fund will be allocated to the ERI SA cl ass
menbers based on their proportionate share of [osses in the Plan.
The Agreenment al so enjoins Ebbers and Sickle fromacting as naned
fiduciaries of any ERI SA plan, or exercising discretionary
authority with respect to any ERI SA plan, for a period of five
years. |In addition, Titus has agreed to attend certain enpl oyee
benefits education prograns, and MIler has agreed also to attend
such progranms if within the next five years she takes enpl oynent
in which she has duties with regard to any enpl oyee benefit plan.
The Agreenment al so resolves certain clains filed agai nst Wrl dCom
in its bankruptcy proceeding as well as a dispute that exists
with respect to the existence and/ or extent of coverage for the

clains asserted in the ERI SA Litigati on under certain insurance

pol icies.

¥ National Union's policy provides prinmary coverage of up to
$10 mllion. The Continental and Gulf policies each provide $15
mllion of excess coverage. Twin City provides $10 mllion of
excess coverage.
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Furthernore, the Agreenent contains a bar order which
prevents the Non-Settling Defendants from bringing clains for
contribution and indemity against the Settling Defendants while
at the same tinme it provides the Non-Settling Defendants a right
to a reduction in the anobunt of any judgnent entered against
them The bar order also prevents anyone with notice of the
Agreenment frombringing any of the settled clains in any form
agai nst any settling party and insurers providing funds for the

settl enent.

Notice to the d ass

On July 21, the Court issued Findings and an O der
certifying a class for partial settlenent purposes and
prelimnarily approving the proposed settlenment. The July 21
Order found that the proposed Agreenent resulted from extensive
arm s-1 ength negotiati ons under the auspices and with the active
participation of the Judge Dolinger; the Agreement was executed
only after Lead Counsel conducted pre-settlenent discovery; Lead
Counsel has concluded that the Agreenent is fair, reasonable, and
adequate; and the Agreenent is sufficiently fair, reasonable, and

adequate to warrant sending notice of the ERISA Litigation and

the Agreenment to the Settlenment Cass. The July 21 Order found
that the Class Notice fairly and adequately (a) describes the
terms and effect of this Agreenent, (b) gives notice to the
settlenment class of the tine and place of the Fairness Hearing on
Cctober 15, and (c) describes how the recipients of the C ass

Notice may object to the approval of the Agreenent. The July 21
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Order found that the Bar Order Notice fairly and adequately (a)
describes the ternms and effect of the Agreenent and of the bar
order; (b) gives notice of the tinme and place of the hearing of
the notion for approval of the Agreenment and of the bar order;
and (c) describes how the recipients of the Bar Order Notice may
obj ect to approval of the Agreenment and to entry of the bar
order.

Pursuant to the July 21 Order, Lead Counsel distributed over
89,000 Class Notices via first-class mail to each person within
the definition of the settlenment class as well as to all counsel
known by Lead Counsel to represent a nenber of the settlenent
class. In addition, the Cl ass Notice was published on a website,
and in the Wall Street Journal on August 6.

hj ections to the Agreenent were due Septenber 15. On
Sept enber 30, Lead Counsel submtted a nmenorandum sunmari zi ng and
responding to all objections. In addition, notion practice on
Merrill Lynch's and Sullivan's objections to the bar order and

Agreenment was fully submtted on Septenber 15.

Merrill Lynch's Objection to the Bar O der

Merrill Lynch objected to the proposed bar order contai ned
in the Agreenent. It argued that the bar order may not allow the
anount of any judgnment entered against Merrill Lynch in this
l[itigation to be reduced by the full anpbunt of its right to
contribution fromdefendants who have settled the litigation

Merrill Lynch's objection was rejected in an Opinion of Cctober
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13, 2004. See Inre WrldCom Inc. ERISA Litig., 02 Cv. 4816

(DLC), 2004 W. 2292362 (S.D.N.Y. Oct. 13, 2004).

The Reaction of the Cass to the Notice of Settlenent

bjections to the ERI SA partial settlenent have been nmade by
fifteen class nmenbers: David Ryan Bl ackman, Denni s Sanchez, Juan
Soto, Donald P. Theriot, Ralph A Johnson ("Johnson"), George and
Freya Auger, Bruce A Custer, WIIliam D ckson, Byron d enn Huff,
Fel i x LaFontai ne, Magdal ene Schwi ng, Deana L. Bond,® Barbara
McQuire, and Susan Mehl . Their objections can be summarized as
fol |l ows:

They object to the amobunt of the Agreenent as too snall;
they claimthat the settlenent caps the recovery of sone cl ass
menbers in a way that unfairly di sadvantages those with |arger
| osses; they object that Worl dComi MCI has paid too little,
shifting the paynments to its insurance conpanies and m nim zi ng
any inpact on the conpany itself; they object to the size of the
proposed award of attorney’s fees and expenses and argue that
counsel has not had an adequate incentive to press Wrl dCom M

for nore noney. They predict that Ebbers will not contribute the

’ Ms. Bond does not object to the Agreenent itself; rather,
she states that she did not receive notice or docunentation of
the settlenent even though she was a MCI/Worl dCom enpl oyee from
May 4, 1987 through June 28, 2002.

" The Departnent of Labor has not objected to the Agreenent.
According to the Agreenent § 2.10, if there had remained an
unresol ved i ssue between the Departnent of Labor and any Settling
Defendant that Settling Defendant retained the rlght to

tern1nate [the Agreement] by witten notice . . . No
Settling Defendant has noved to termnate the Agreenent
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$400, 000 required by the Agreenent or satisfy the pronmi ssory note
of up to $4 nmillion. They ask that Wrl dCom enpl oyees,
specifically MIler and Titus, be prosecuted and required to
contribute to the settlenment fromtheir own noney. They ask that
each of the WorldComdirectors be required to liquidate all of
their assets and contribute to the settlenent. They conpl ain of
the current managenent of MCI, including the salaries of its
current managenent teamand its dividend practices. More than
one objector has filed a proof of claimw th the Bankruptcy Court
and wants to opt out of the settlenent to pursue that claim
They argue that those class nenbers who went to the trouble of
filing proofs of claimshould receive nore fromthe settl enent.
The objectors speak with understandabl e passion. One
particularly nmoving cri de coeur is the follow ng:

The settlenment amount of 51 mllion dollars is
ridiculous. . . . [T]here is nothing in this settlenent
t hat woul d cone close to anything | ost by enpl oyees and
retirees. | do not understand why a settlenent was
even consi dered. WrldComand its officers have robbed
me of ny 401k assets. . . . Please do not |et

MCl / Wor 1 dCom rob nme again. Worl dCom shoul d have been
dismantled and its assets used to settle clains. . . .
My famly and | have | ost everything we had invested.
This | eaves a very dark future for us. At 65 years of
age enploynent is inpossible as is building another

nest egg.

Anot her objector writes:

| am not happy with, nor would |I vote in favor of, the
$47. 15M recomrended settlenment. | do not feel that
this will equitably resolve the | osses in enpl oyee
401(k) accounts that have suffered due to the past

adm ni strators' ineffectiveness and i nappropri ate
behaviors. Furthernore, | believe that the | ack of
consequences for sone who are directly to blane for
this blatant |ack of fiduciary responsibility (Dona
MIller and Pam Titus, specifically) is appalling.
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The Fairness Hearing

A fairness hearing was held on Cctober 15. Lead Counsel,

Local Counsel, counsel for plaintiffs in Emanuele v. Wrl dCom

No. 02 Gv. 8221 (DLC) ("Emanuel e Counsel "), and counsel for Lead
Plaintiff Steven Vivien and plaintiff Edward Prince in Vivien v.
WrldCom No. 02 Cv. 8220 (DLC) ("Vivien Counsel"” and "Viven
Action") addressed the Court. In addition, counsel for M
Merrill Lynch, the Director Defendants, Ebbers, Titus, Sickle,
Ray Hel ns, and National Union nmade appearances and were given the
opportunity to be heard. Two of the nanmed plaintiffs, Stephen
Vivien and Gail Grenier, attended the fairness hearing in support
of the Agreenent. One of the objectors, Johnson, attended part
of the hearing and voiced his concerns. !

At the fairness hearing, Lead Counsel represented that the
Bankruptcy Court authorized WrldComto enter into the
Agreenent, !> and that the Departnent of Labor had been given an
opportunity to review the Agreenent and object to it. The

Depart ment of Labor has nade no objection.

""" Anong Johnson's objections is a concern that the Agreenent
woul d extinguish his right to pursue clains agai nst Worl dCom i n
t he Bankruptcy Court that were not connected to clains arising
out of | osses by the Plan -- such as clains for unpaid wages.

2 An August 24, 2004 O der of the Bankruptcy Court approved
t he Agreenent pursuant to Bankruptcy Rule 9019. The August 24
Order stated that "[t]he Settl enent Agreenent was entered into
after good faith, arm s-1ength negotiati ons between and anong the
Settling Parties. The Settlenent Agreenent is for fair and
reasonabl e consideration (including the consideration payabl e by
[Worl dComf MCI]) and is within the range of reasonabl eness.”
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Judicial Approval of dass Action Settlenents Under Rule 23(e)

Rule 23(e), Fed. R Cv. P., mandates court approval of any
settlenment or dismssal of a class action. The standard to be
applied in determ ning whether to approve a class action
settlenment is well established: the district court nust
"carefully scrutinize the settlenent to ensure its fairness,
adequacy and reasonabl eness, and that it was not a product of

collusion.” D Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir.

2001) (citation omtted); see also Joel A v. Guliani, 218 F. 3d

132, 138 (2d Cir. 2000). In so doing, the court nust “eschew any
rubber stanp approval” yet sinultaneously “stop short of the
detail ed and thorough investigation that it would undertake if it

were actually trying the case.” Cdty of Detroit v. Ginnell

Corp., 495 F.2d 448, 462 (2d G r. 1974). A proffered settl enent
that is "in large part negotiated prior to certification of the
class" -- as occurred herein -- "is subject to a higher degree of
scrutiny than is usual in assessing a settlenent's fairness."

County of Suffolk v. Long Island Lighting Co., 907 F.2d 1295,

1323 (2d Gir. 1990).

A district court determ nes a settlenent's fairness "by
exam ning the negotiating process |eading up to the settlenent as
well as the settlenent's substantive terns.” D Amato, 236 F.3d
at 85. The court should analyze the negotiating process in |ight
of “the experience of counsel, the vigor with which the case was
prosecuted, and the coercion or collusion that may have marred

t he negotiations thenselves.” Mlchman v. Davis, 706 F.2d 426,

433 (2d Cir. 1983) (citation omtted). A court nust ensure that
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the settlenent resulted from"arm s-1ength negotiations" and that
plaintiffs' counsel engaged in the discovery "necessary to
effective representation of the class's interests.” D Amato, 236
F.3d at 85.

In eval uating the substantive fairness of a settlenent, a
district court nust consider factors enunerated initially in
Ginnell:

(1) the complexity, expense and |likely duration of the
l[itigation, (2) the reaction of the class to the
settlenment, (3) the stage of the proceedings and the
anount of discovery conpleted, (4) the risks of
establishing liability, (5) the risks of establishing
damages, (6) the risks of maintaining the class action
through the trial, (7) the ability of the defendants to
wi thstand a greater judgnent, (8) the range of
reasonabl eness of the settlenment fund in light of the
best possible recovery, [and] (9) the range of
reasonabl eness of the settlement fund to a possible
recovery in light of all the attendant risks of
[itigation.

D Amato, 236 F.3d at 86 (citation omtted).

Finally, public policy favors settlenment, especially in the
case of class actions. “There are weighty justifications, such
as the reduction of litigation and rel ated expenses, for the
general policy favoring the settlenent of litigation.”

Wei nberger v. Kendrick, 698 F.2d 61, 73 (2d G r. 1982).

There is no basis to find that this settlenent is tainted by
collusion. A respected and dedicated judicial officer presided
over the lengthy discussions fromwhich this settlenment energed.
The parties ultimately agreed to accept his suggested anmount for
a cash settlenent of $46, 750,000 for all the parties before him
except Ebbers. The settlenent discussions began to bear fruit in

the mdst of intensive fact discovery. It was indisputably the
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result of arm s-length, protracted negotiations. Counsel on both
sides are experienced in ERI SA actions. The notion practice in
this case shows that virtually every issue in this litigation has
been and woul d continue to be seriously contested.

The settl enment was reached despite significant hurdles and
persistent denials of liability by certain of the defendants.
Chi ef anong the obstacles to settlenment and a | arger recovery for
the class are conpl ex questions about the extent to which the
settling class could recover any noney in the event of a
favorabl e judgnment due to Wbrl dCom s bankruptcy, disputes over
I nsurance coverage, and the relatively nodest neans of the
Enpl oyee Defendants who were the hands-on fiduciaries.

Danages to the class are estinmated to be between $150 to
$600 million. These figures are derived froman assessnent of
several variables, including the date on which it is determ ned
that WorldCom first breached its fiduciary duties, the nature of
those fiduciary duties, and the | osses suffered by the Plan as a
result. There is, in addition, the general risk inherent in
litigating conplex clainms such as these to their concl usion.

O particular inmportance to any evaluation of a likelihood
of recovery here is the fact that under Worl dConis Pl an of
Reor gani zation, the plaintiffs are entitled to either no recovery
at all fromWrldComif their claimis subordinated to the clains
of all other creditors, or a recovery of a cash paynment of only
17.85% of the anpbunt of the claim plus 7.14 shares of MI, Inc.
stock for every $1,000 in clainms. Wth MJ stock trading at

approximately $14 per share at the tinme the Agreenent was
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execut ed, * and not accounting for other risk factors, this cash
paynment translates to a recovery of between 17.85 and 28. 35 cents
on the dollar, or between $26.78 and $42.53 million of $150
mllion and between $107.1 and $170.1 million of $600 million.
When various risk factors are added to this analysis, Lead
Counsel estimates that its |ikelihood of recovery from Wrl dCom
is properly valued at between $17 million and $67 mllion, with a
m dpoi nt of $42 mllion.

There is al so substantial uncertainty surrounding the
fiduciary liability insurance polices that Wrl dCom purchased to
cover the Plan's fiduciaries. The face anounts of these policies
provide $50 million in aggregate coverage, but are subject to
reduction for costs of defense paid by the insurers. 1In this
conplex litigation in which many of the defendants have retained
their own counsel, defense costs have al ready been and wil |
continue to be substantial. Thus, while the $47.15 mllion
Settlenment Fund is nearly equivalent to the entirety of the face
val ue of the insurance policies, even if a larger award were
obtained at trial, it would not result in a |arger recovery from
the insurers because the proceeds of the insurance policies
t hensel ves woul d have been further depleted in the course of
defending this action. Furthernore, certain of the issuers of
these policies claimthat they are not obligated to pay anything
under the policies because they issued their policies based on

fraudul ent financial representations by WrldCom |If this

B3 As of the close of business on COctober 15, 2004, M stock
was trading on the NASDAQ at $16. 18 per share.
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position prevailed, then those insurers would not have had to pay
anything. As it is, the primary insurer has contributed its
entire policy anbunt to the settlenent, and the three other
i nsurers (excess carriers) have contributed roughly half of their
policies. WrldCom wth some help from Ebbers, has contributed
the difference to create the $47.15 mllion Settl enment Fund.
Those who have objected to the anobunt of the Settlement Fund
are understandably upset that they will not be nade whole. The
Plan represented retirenent savings for Wrl dCom enpl oyees who
were entitled to the highest duty of care by Plan fiduciaries.
They are innocent victins of a massive financial fraud conducted
by the conpany's top managenent. It is fair to assune that nost
of these Plan participants could ill afford these | osses and sone
si zeabl e nunber have | ost through no fault of their own the
financial security they worked hard to achieve. The anmount of
the Settlenent Fund, even before it is reduced by attorney's
fees, is at best about one-third or at worst |ess than 10% of the
damages estinmated by the plaintiffs. 1t nust be renenbered,
however, that there are also other ongoing civil and cri m nal
proceedi ngs that address the activities |leading to the dem se of
Wor | dCom whi ch have already resulted and nay result in additional
damage awards to class nenbers. For exanple, a $2.65 billion

partial settlenent was reached in the Securities Litigation |ast

Spring and a fairness hearing is scheduled in that matter for
Novenber 5. Anyone who bought Wbrl dCom securities during the
cl ass period enconpassed by the consolidated class action in the

Securities Litigation is entitled to share in that recovery.
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Lead Counsel nmde clear at the fairness hearing that the
Agreenment does not affect the clains being pursued in the

Securities Litigation and that the Plan will be filing a claimin

the Securities Litigation partial settlenment. Gven the risk

factors di scussed above and the extensive arnms |ength
negoti ati ons between the parties, | find the anount of the
Settlenment Fund fair, adequate, and reasonabl e.

bj ections to the Agreenent on the ground that it caps
awards to class nenbers reflect a m sunderstandi ng of the
all ocation fornula. The plan of allocation is based on the
proportional share of the |oss of each participant. The nore a
cl ass nenber |ost, the nore that person will receive. Objections
t hat individual defendants are not sufficiently punished by the
Agreenent are al so sonewhat addressed by the fact that Ebbers is
obligated to contribute a substantial anobunt of his own noney
into the Settlenment Fund. Ebbers has already paid his $400, 000
contribution to the Settlenment Fund, and the prom ssory note
requiring himto provide from $450,000 up to $4 mllion of
addi tional paynents is a legally enforceable obligation to the
ERI SA cl ass. Ebbers is also scheduled to stand trial shortly in
this district on crimnal charges that have been fil ed agai nst
himfor his role in the WrldCom financial manipul ations. As far
as the Director Defendants are concerned, all clains against them
were dism ssed fromthe Conplaint for the plaintiffs' failure to
state a claimthat they were in fact ERISA fiduciaries. See |In

re WrldCom Inc. ERISA Litig., 263 F. Supp. 2d at 760-61.

Whet her the plaintiffs' Amended Conpl aint woul d have succeeded in
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stating a claimagainst the Director Defendants or whether the
plaintiffs can succeed in proving their liability is unknown.

The renni ning obj ections do not raise inpedinments to
approval of the Agreenent. The current conduct of MCl managenent
i's beyond the purview of this Fairness Hearing. There is no
opportunity under any Rule 23(b)(1)(B) class action to opt out
and this ERI SA action is properly certified under Rule
23(b)(1)(B). It is inmportant to note that those Plan
partici pants who have asked to opt out and to press forward with
a claimin Bankruptcy Court would, even if that were possible, be
faced with the sane conundrumthat faces the class: their claim
may be worthl ess and woul d receive at best 17.78 cents on the
dollar and 7. 14 shares of MCl stock.'* |In sum the objections by
cl ass nenbers, which in the context of the size of the class and
the notoriety of this litigation have been relatively fewin
nunber, do not alter the conclusion that the anmpbunt of the

settlenment and its terns are entitled to approval.

Attorney's Fees and Rei nbursenents

There have been four notions for awards of attorney's fees
and expenses relating to various counsels' efforts in the ERI SA
Litigation. Apart fromthe general objections outlined above to

t he requested percentage of attorney's fees and expenses, there

"“As for Johnson's concern expressed at the fairness hearing
that the Agreement will prevent himfrom seeking redress for any
non- Pl an rel ated cl aims he nay have agai nst Wrl dCom the
Agreenent does not bar such clains.
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has been no formal or nore detail ed opposition filed to these
appl i cations.
Lead Counsel, along with the rest of the Appointed Counsel

in the ERISA Litigation, seek an aggregate fee of 18% of the cash

conponent of the Settlenent Fund or $8, 487,000, for post-

appoi ntment services only, pursuant to Rule 23(h)(1), Fed. R

Cv. P. They also request a set aside of an additional 2% of the
cash conponent of the Settlenment Fund or $943, 000, as a reserve
for ongoi ng expenses and as a source for any fees awarded to
counsel for pre-appointed services. Lead Counsel states that it
al one has devoted nearly 17,000 hours of work to this matter
since its appointnent. Five attorneys at Keller Rohrback have

each spent in excess of 1,000 hours on the ERISA Litigation

during that period. Using the hours-tinmes-rates cal culation, the
| odestar nethod, Lead Counsel's fee is approxi mately $5.89
mllion of the roughly $5.99 million requested by Appointed
Counsel. The | odestar cal cul ation includes work Appointed
Counsel anticipate for inplenenting the Agreenent and Pl an of
Al'l ocation. A conparison of the percentage-based fee that they
request with the total |odestar yields a nmultiplier of
approxi mately 1.4.

Lead Counsel does not apply for pre-appointnment fees. Lead
Counsel and the other Appointed Counsel do, however, request
rei mbursenent of all litigation expenses incurred to date in the

anmobunt of $1,013,287.04, of which $933,074.48 are costs incurred

24



by Lead Counsel.'® Appointed Counsel also request a set aside of
$80, 327.47 for the costs incurred by the notice adm nistrator for
the publication, printing, and mailing of the Agreenent and Bar
Order notices. In addition, Appointed Counsel request an
addi ti onal $50,000 for estimated future costs associated with the
notice. Lastly, Appointed Counsel request that the three naned

plaintiffs in the ERISA Litigation each receive a fee of

$5, 000. 00.

Emanuel e Counsel, which include Grard G bbs & De Bartol oneo
LLP and Stueve Siegel Hanson Wody LLP, have requested fees for
their efforts in Emanuele v. WrldCom No. 02 Gv. 8221 (DLC

("Emanuel e Action") prior to the appointnment of Lead Counsel.

The Emanuel e Action was transferred fromthe District Court for
the District of Colunbia to this Court on Cctober 8, 2002. In
their noving papers and at the fairness hearing, Emanuel e Counsel
cited their successful efforts at securing an order requiring
Wrl dComto provide notice to all |aid-off enployees who received
a severance offer package including a "General Release
Agreement." The notice informed these enpl oyees that | awsuits
wer e pendi ng agai nst Worl dCom includi ng ERI SA cases chal | engi ng
the validity of the General Release.'® |n addition, the Emanul e
plaintiffs were the first parties to petition the MDL Panel to

transfer all WrldComERI SA litigation to a single federal

" This request for litigation expenses includes expenses
i ncurred by Local Counsel and Steering Commttee Counsel prior to
t he appoi nt nent of Lead Counsel.

' Because Emanuel e Counsel were nanmed in that notice, they
have received many inquiries fromclass nenbers.
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district.' Enanuel e Counsel seek an award of $500, 000
cal cul ated under the |odestar nmethod with a nmultiplier of 1.26,
based only on tine spent litigating substantive issues prior to
t he appoi ntnent of Lead Counsel, plus reinbursenment of their

rel ated expenses in the anount of $26,529.00. This request does
not include any tine or expenses related to the pursuit of |ead
counsel status.

Vi vien Counsel also seek an award of attorney's fees for
their work prior to the transfer of their action to this Court.
Vi vien Counsel are a consortiumof three law firns and AARP
Foundation Litigation.'® Vivien Counsel request a reinbursenent
of $5,533.48 in litigation expenses.? They ask for | odestar
attorney's fees out of the Settlenment Fund in the anount of
$508, 185.25. The Vivien Action was the first Wrl dCom ERI SA
action to be filed. It was filed in the Northern District of
California on March 18, 2002, agai nst Wrl dCom Ebbers, and
Sul livan. Vivien Counsel successfully resisted a notion to

dismiss. See Vivien v. WrldCom Inc., No. 02-01329 WHA, 2002 W

31640557 (N.D. Cal. July 26, 2002).2%° Vivien Counsel assert that

7 Emanuel e Counsel unsuccessfully petitioned the MDL Panel
to transfer all ERI SA actions to the District of Col unbia.

' The three firns are Lewis, Feinberg, Renaker & Jackson,
P.C., Schatz & Nobel, P.C., and Lieff Cabraser Hei mann &
Bernstein LLP

¥ This request does not include the expenses incurred by
Jeff Lewis and Elizabeth J. Cabraser, who seek paynent of all of
their expenses as Appoi nted Counsel.

* The Vivien Opinion found that there was personal
jurisdiction over Ebbers and Sullivan and denied, in part, the
notions to dismss the ERI SA cl ai ns pl eaded agai nst them
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t hey provided val uable services to the ERI SA cl ass by

i nvestigating the facts regardi ng Wrl dCom s finances and
accounting, conmunicating with nmenbers of the class, obtaining
the Worl dCom i nsurance policies, providing the insurance carriers
wi th notice of the pending clains, and noving, albeit
unsuccessfully, for a lifting of the stay in Bankruptcy Court.
Lead Counsel confirns that the information that Vivien Counsel
collected and its | egal research and work product were nade
avai l able to Lead Counsel and utilized by Lead Counsel where

hel pful. 1Indeed, two of the legal theories in the Conplaint
mrror clainms first filed in the Vivien Action. Since the
Conmplaint filed in this Court nanmed many nore parties than were
named in the Vivien Action, the legal issues presented to this
Court extended significantly beyond those presented by the Vivien
Action or addressed in the July 26, 2002 Opinion in the Vivien
Act i on.

Local Counsel in the ERISA Litigation, Stull, Stull & Brody,

has petitioned for attorney's fees under Rule 23(h)(1), Fed. R
Cv. P., for its services prior to the appointnment of Lead
Counsel on Novenber 18, 2002, principally for work during the
period of July 8 to Septenber 27, 2002. Local Counsel filed an
ERI SA action in Mssissippi, WrldComs state of incorporation,
and argued unsuccessfully before the MDL Panel that all ERI SA
cases be transferred to Mssissippi. Local Counsel seeks

$199, 288. 75 under the | odestar nethod for 457.5 hours of work
bef ore Novenber 18, 2002.
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It is well established that where an attorney creates a
comon fund from which nenbers of a class are conpensated for a
comon injury, the attorneys who created the fund are entitled to
“a reasonable fee -- set by the court -- to be taken fromthe

fund.” Coldberger v. Integrated Resources, Inc., 209 F.3d 43, 47

(2d Gr. 2000) (citing Boeing Co. v. Van Cenert, 444 U S. 472,

478 (1980)). Determ nation of “reasonableness” is within the

discretion of the district court. Goldberger, 209 F.3d at 47.

There are two nmethods by which the district court may cal cul ate
reasonabl e attorney’s fees in a class action, the | odestar or
per cent age nethod. Under either nethod, attention should be paid
to the followng factors: "(1) the tine and | abor expended by
counsel ; (2) the magnitude and conplexities of the litigation;
(3) the risk of the litigation; (4) the quality of
representation; (5) the requested fee in relation to the
settlenent; and (6) public policy considerations.” 1d. at 50
(citation omtted).

Using the | odestar nethod, the court “scrutinizes the fee
petition to ascertain the nunber of hours reasonably billed to
the class and then nultiplies that figure by an appropriate
hourly rate.” 1d. at 47. The final step is to consider whether

an enhancenent of the | odestar is warranted. Id. See also

Savoie v. Merchants Bank, 166 F.3d 456, 460 (2d G r

1999) (appl yi ng the | odestar steps).
The second nethod is the much sinpler percentage nethod, by
which the fee award is sinply "sone percentage of the fund

created for the benefit of the class." Savoie, 166 F.3d at 460.
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This met hod has been found to be a solution to some probl ens
rai sed by the |odestar nethod. First, it “relieves the court of
t he cunbersone, enervating, and often surrealistic process of
evaluating fee petitions.” 1d. at 461 n.4 (citation omtted).
Second, it decreases plaintiff lawers’ incentive to “run up the
nunber of billable hours” for which they woul d be conpensated by
the | odestar nethod. 1d. at 460-61. And finally, it decreases
the incentive to delay settlenment because the fee for the
plaintiffs’ attorneys does not increase with delay. [d. at 461.
Lead Counsel is clearly entitled to a substantial |egal fee
for the work it has performed up to this point in the ER SA
Litigation. Lead Counsel has perfornmed an inportant public
service in this action and has done so efficiently and with
integrity. It has cooperated conpletely and in novel ways with

Lead Counsel for the Securities Litigation, and in doing so al

of them have worked to reduce | egal expenses and mexi m ze

recovery for class nmenbers. Lead Counsel in the ERISA Litigation

has al so worked creatively and diligently to obtain a settl enent
fromWrldComin the context of conplex and difficult |egal
guestions. It still faces significant challenges in pressing
forward with its litigation against Merrill Lynch. Lead Counsel
shoul d be appropriately rewarded as an incentive for the further
protection of enployees and their pension plans not only in this
l[itigation but in all ERI SA actions.

There is no need, however, to analyze now in great detai
the final amount of attorney's fees to which Lead Counsel is

entitled. Twenty percent of the cash conponent of the Settl enent
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Fund shall be set aside for potential distribution to counsel.
Appoi nted Counsel are presently awarded $5, 000, 000.00 in
attorney's fees and all of their litigation expenses and costs
i ncurred for post-appointnment work. |In addition, $80,327.47 is
awarded for notice costs, and Appoi nted Counsel are authorized to
draw an additional $50,000 for future notice expenses. Appointed
Counsel are invited to nove again for additional attorney's fees
and expenses at the conclusion of the proceedi ngs agai nst Merrill
Lynch.

Vi vi en Counsel and Emanuel e Counsel have provi ded val uabl e
pre-appoi ntnment | egal services to the class, and are entitled to

sone conpensation for those services. See |In re |ndependent

Energy Holdings PLS Sec. Litig., 302 F. Supp. 2d 180, 182

(S.D.N. Y. 2003). Their requests for reinbursenment of pre-
appoi nt mrent expenses are granted. A decision on the extent to
whi ch they should be awarded attorney's fees will await receipt
of their contenporaneous billing records. Those records w !l
assist in formng a judgnent about the value to the class of the

wor k done by these firms. See Cruz v. Local Union No. 3 of

Intern. Broth. of Elec. Wrkers, 34 F.3d 1148, 1160 (2d Cr

1994); New York State Ass'n for Retarded Children, Inc. v. Carey,

711 F.2d 1136, 1148 (2d G r. 1983). On the other hand, Local
Counsel has failed to show that it provided val uabl e | egal
services to the class prior to its appointnment. |Its request for
pre-appoi ntnment attorney's fees and expenses is denied.

Lastly, the three naned plaintiffs in the ERISA Litigation

are awarded $5, 000. 00 each. See Dornberger v. Metropolitan Life
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Ins. Co., 203 F.R D. 118, 124 (S.D.N. Y. 2001) (collecting cases).
They have been deposed and have given their opinion on the
settlenent ternms. According to Lead Counsel, the three naned
plaintiffs have been intimately involved in every step of the
l[itigation. The nanmed plaintiffs have perforned an inportant
service to the class and the burden of this comm tnent deserves

to be recogni zed through an award fromthe common fund.

Concl usi on

The settlenent between plaintiffs and all defendants except
Merrill Lynch and Sullivan, and the bar order contained in the
settl ement agreenent are approved.

Twenty percent of the cash settlenent fund shall be reserved
for potential distribution to counsel. Fromthat reserved
anmount, the follow ng suns are awarded now. attorneys’ fees in
t he amount of $5, 000, 000 are awarded to Appoi nted Counsel for
post - appoi nt rent work. Costs and expenses for post-appoi ntnent
work are al so awarded to Appoi nted Counsel. Appointed Counse
may renew their application for a further award of attorney's
fees fromthe reserved anmount at the conclusion of the litigation
against Merrill Lynch. The requests by Vivien Counsel and
Emanuel e Counsel for reinbursenment of expenses for pre-
appoi ntment work is granted. Vivien Counsel and Emanuel e Counsel
may submit their time records in further support of an award of
attorney's fees to themfromthe reserved anount for their pre-
appoi ntment work. Local Counsel's request for pre-appointnent

attorney's fees and expenses is denied.
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An award is also nmade fromthe cash settlenent fund of
$80, 327. 47 for past notice costs. Lead Counsel is permitted to

mai ntain a fund of an additional $50,000 to pay future notice

costs.
SO ORDERED:
Dat ed: New Yor k, New York

Cct ober 18, 2004

DENI SE COTE
United States District Judge
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