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UNITED STATES BANKRUPTCY COURT
MIDDLE BISTRICT OF FLORIDA
FT. MYERS DIVISION

Chapter 11
In re:
Case No, 11-01515
EVANS OIL COMPANY LLC, et al.,!
Judge David H. Adams
Debtor.

THIRD INTERIM ORDER AUTHORIZING USE OF CASH COLLATERAL
PURSUANT TO BANKRUPTCY CODE SECTION 363 AND GRANTING
ADEQUATE PROTECTION PURSUANT TO
BANKRUPTCY CODE SECTIONS 361 AND 363

THIS CASE came on for consideration of the Emergency Motion of Debtors and
Debtors-in-Possession for an Interim Order Authorizing Use of Cash Collateral
Pursuant to Bankrupicy Code Section 363 and Granting Adequate Protection Pursuant to
Bankruptcy Code Section 361 and 363 (the “Motion™)? [Docket No. 11], filed on behalf
of Evans Oil Company LLC ("Evans”™) KCWL, LLC (“KCWL™), Long Equipment

Finance, LLC (“Long Equipment™), Long Petroleum Products LLC (“Long Petroleum™),

Long Run, LLC (*Long Run™), Octane, LLC (“Octane™), and RML, LLC (*RML” and
together with Evans, KCWL, Long Equipment, Long Petroleum, Long Run and Octane,

the “Debtors™), the debtors and debtors-in-possession in the above-captioned Chapter 11

' The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s tax identification
number are: Evans Oil Company, LLC (9593); KCWL, LLC (5248); Long Equipment Finance, LLC
(5090); Long Petroleum Products, L1.C (9602); Long Run, LLC (3259); Octane, LLC (1500); and RML,
LLC (7544).
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cases (the “Cases”), by and through their undersigned proposed counsel, for entry of an
order (a) authorizing interim and permanent use of Cash Collateral and granting adequate
protection, and (b) seeking an emergency hearing on the Motion to consider the entry of
an interim order pursuant to Bankruptcy Rule 4001 (this “Order”) authorizing Debtors,
inter alia, to use the Cash Collateral, all upon the terms and conditions set forth herein
pending the Final Hearing referred to below, and (¢) requesting that a final hearing (the
“Final Hearing”) be scheduled, and that notice procedures in respect of the Final Hearing
be established by this Court to consider entry of a final order (the “Final Order™
authorizing on a final basis, infer alia, the use of the Cash Collateral, the Motion ro

Prohibit Use of Cash Collateral and Objection of Fifth Third Bank to Debtors’ Motion to

Use Cash Collateral [Docket No. 47] (the “Fifth Third Objection™), and the Response to
Motion for an Interim Order Authorizing Use of Cash Collateral {Docket No. 50] (the

“TransMontaigne Response” and together with the Motion and the Fifth Third Objection,

the “Cash Collateral Pleadings™).

On January 31, 2011, this Court entered that certain Interim Order Authorizing
Use of Cash Collateral Pursuant to Bankruptcy Code Section 363 and Granting
Adequate Protection Pursuant to Bankruptcy Code Section 361 and 363 [Docket No. 31]

(the “First Interim Cash Collateral Order™). On February 3, 2011, this Court entered that

certain  Second Interim Order Authorizing Use of Cash Collateral Pursuant to
Bankruptcy Code Section 363 and Granting Adequate Protection Pursuant to Bankrupicy

Code Section 361 and 363 [Docket No. 63] (the “Second Interim Cash Collateral Order™)

2 o - : . . . .
Capitalized terms not detined herein shall have the meaning ascribed to such terms in the Motion.

2
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and together with the First and this Third Interim Cash Collateral Order, the “Interim

Cash Collateral Orders™).

Debtors and Fifth Third Bank (“Fifth Third”) have agreed to extend the Interim
Cash Collateral Orders pursuant to the terms and upon the conditions set forth in this
Third Interim Cash Collateral Order, and the Office of the United States Trustee does not
oppose an extension upon the terms and subject to the conditions of this Third Interim
Cash Collateral Order.

After due deliberation and hearing on February 3, 2011, this Coust finds and
concludes that: (i) the Court has jurisdiction over the matters raised in the Motion under
28 U.S.C. §§ 157 and 1334; (ii) venue of this matter is proper under 28 U.S.C. §§ 1408
and 1409, (iii) this matter is a core proceeding under 28 U.S.C. § 157(b)(2); (iv) the relief
requested in the Motion is in the best interests of Debtors, their estates, creditors, and
other parties in interest; (v) adequate and proper notice of the Motion and the hearing
thereon has been given and that no other or further notice is necessary; (vi) the issues
addressed in the Fifth Third Objection and the TransMontaigne Response are resolved as
set forth herein or overruled for the purposes of this Third Interim Order only; and (vi)
good and sufficient cause exists for the granting of the relief requested in the Motion as
set forth herein. Accordingly, it is hereby

ORDERED, ADJUDGED AND DECREED, THAT that:

1. The Motion is GRANTED on an interim basis. Except as expressly set
forth herein, the terms and conditions of the Interim Cash Collateral Orders shall continue

in full force and effect though and including February 17, 2011.

3759249.3
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2. To the extent that Fifth Third Bank has a valid, perfected and enforceable

security interests in Debtors’ cash collateral (“Cash Collateral™) as that term is defined

under Bankruptcy Code Section 363(a), Debtors may use Cash Collateral for the period
commencing on the Petition Date to pay those items delineated in the budget (the “Cash

Collateral Budget”) attached to this Order as Exhibit A through and including the week

commencing April 29, 2011 (with a variance from actual-to-projected disbursements
weekly not to exceed 10%, on a cumulative basis collectively, the “Budget™), effective
through February 17, 2011.

3. As adequate protection for any such interest in Cash Collateral used by
Debtors, Fifth Third is granted replacement liens upon, and security interests in, Debtors’
post-petition Cash Collateral, but only to the extent that Debtors diminish such Cash
Collateral, and in no event to exceed the type, kind, priority and amount, if any, which
existed on the Petition Date. Moreover, as further adequate protection of Fifth Third’s
interests in Cash Collateral, Debtors shall provide counsel for Fifth Third and any
creditors’ committee with such reports as described on the list attached hereto as
Exhibit B.

4, In the event actual disbursements weekly exceed projected disbursements
by more than 16%, on a cumulative basis, Fifth Third may, upon not less than two (2)
business days’ prior written notice to Debtors’ counsel, have the right to a hearing on stay
relief. In any event, it shall not be a default under this Third Interim Cash Collateral
Order if actual disbursements for “Product purchases™ are greater than have been

budgeted by Debtors to the exient prices charged Debtors by its suppliers for such

purchases increase after January 30, 2011.

3739249.3
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3. No later than Wednesday, February 9, 2011, Debtors shall provide Fifth

Third with a report (the “Petition Date Report™), reviewed by The Parkland Group, Ine.
(“Parkland™), of Debtors’ inventory, cash and receivables (together, the “Working
Capital™) as of the Petition Date. No later than 12:00 p.m. Noon prevailing Eastern Time,
on each of February 11 and 15, 2011, Debtors shall provide Fifth Third with a report (the

“Interim Report™), reviewed by Parkland, of Working Capital on the most recent prior

date for which Debtors have such information. In the event, and to the extent that, the
Working Capital on the Interim Report is less than the Working Capital on the Petition
Date Report (the “Deficiency™), Fifth Third may, by written notice to Debtors’ counsel
sent via electronic mail and filed with the Court, declare a default under this Third
Intertim Cash Collateral Order, in which event Debtors shall have two (2) business days to
cure the Deficiency and Debtors and Fifth Third shall have the right to an emergency
hearing to consider whether Fifth Third should be granted relief from the automatic stay
provisions of 11 U.S.C. § 362. Debtors may cure the Deficiency by increasing Working
Capital or by depositing funds in a separate debtor-in-possession account at BB&T in the

amount of the Deficiency (the “Reserve”) as and for further adequate protection. The

Reserve may be drawn upon by Debtors upon Debtors subsequently presenting a report
(the “Cure Report™), reviewed by The Parkland Group, that the Working Capital as of
such date is greater than the Working Capital reported in the Petition Date Report.

6. Notwithstanding anything to the contrary set forth in any Order or the
Cash Collateral Budget, Debtors are authorized to use Cash Collateral to purchase fuel,

refined petroleum products, lubricants and other product. This shall not affect the Cash

3759249.3
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Collateral Budget calculations for default purposes solely between Debtors and Fifth
Third.

7. Fitth Third represents that it is holding in a suspense account certain ACH
returns initiated on January 26, 2011 totaling approximately $81,000 in the aggregate,
which Fifth Third shall release from the suspense account and, upon receipt of written
evidence from Fifth Third of (A) the information identifyving by the date, amount and
payor of both (i) the remittance of each of these ACH transfers and (ii) the return of the
ACH transfers, and (B) the release of such ACH returns by Fifth Third, Debtors shall pay
immediately to Fifth Third by wire transfer Eighty-One Thousand Dollars ($81,000).

3. A further hearing to consider the Motion is scheduled for the 17th day of
February, 2011, at 10:30 A.M., prevailing Eastern Time. Any objections to the further
use of Cash Collateral must be filed with the Bankruptcy Court and served upon counsel
for the Debtors on or before the 14th day of February, 2011.

9. A copy of this Third Interim Cash Collateral Order shall be served by
Debtors or their counsel, by regular mail on (1) the Office of the United States Trustee for
Region XXI; (ii) each of Debtors’ secured lenders; (iii) counsel for Fifth Third Bank;
(iv) the additional creditors identified on each Debtor’s list of twenty (20) largest
unsecured creditors; (v) other known claimants having liens or security interests in
property of Debtors; (vi) the Internal Revenue Service; and (vii) the United States
Department of Justice, within five (5) days of entry of this Order.

10. If notice is given in the manner provided herein, said notice shall be
sufficient and proper and in accordance with the Bankruptcy Code, the Federal Rules of

Bankruptcy Procedure and the Local Rules of this Court.
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11.  Nothing in the Motion or this Order shall be construed to impair Debtors’
right, or the rights of any of Debtors’ estates, to contest the validity, priority, perfection or
amount of any claimed security interest of Fifth Third Bank.

12, This Order shall be immediately effective and enforceable upon entry.

DONE and ORDERED in Chambers at Ft. Myers, Florida, on February 4

@MW

David H. Adams
United States Bankruptey Judge

2011,

37592493
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Copies to:

Debtors, Debtors™ Attorney, United States Trustee

Alan J. Statman, Esq., Statman, Harris, & Eyrich LLC, 441 Vine Street, Ste. 3700,
Cincinnati, OH 45202

Local Rule 1007(d) Parties in Interest List (Equity Security Holders / Top 20)

United States Treasury, Internal Revenue Service, Cincinnati, OH 45999-0039

U.S. Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530-
0001

Office of the Attorney General, State of Florida, the Capitol PL-01, Tallahassee, FL
32399-1050

All Points (Capital One Equipment Leasing), 275 Broadhollow Road, Melviile, NY
11747

Ally, PO Box 9001948, Louisville, KY 40290-1948

Alter Moneta Corporation, 50 Lakefront Blvd., Ste 208, Buffalo, NY 14202

BB&T of Florida Business Loan Center, PO Box 580050, Charlotie, NC 28258-0050
BMW Bank of North America, PO Box 78066, Phoenix, AZ 85062-8066

Branch Banking and Trust Company, 8840 Tamiami Trail North, Naples, FL 34108
CitiCapital Commercial Corporation, 3950 Regent Blvd., Irving, TX 75063

Fifth Third Bank, 1000 Town Center #1400, Southfield, M1 48075

Fifth Third Bank, 999 Vanderbilt Beach Road 1IMOC2A, Naples, FL. 34108

Fifth Third Bank, PO Box 630778, Cincinnati, OH 45263-0778\

Ford Motor Credit, PO Box 790119, St. Louis, MO 63179-0119

General Electric Capital Corporation, PO Box 140849, Irving, TX 75014

GE Transportation Finance, PO Box 822108, Philadelphia, PA 19182-2108

Land Rover Capital Group, PO Box 78069, Phoenix, AZ 85062-8069

Long Time Insurance Co. Ltd., 3170 Horseshoe Dr. S., Naples, FL 34104

Mercedes Benz Financial, 6716 Grade lane, Bldg. 9, Suite 910, Louisville, KY 40213
Northern Trust Bank, NA 700 Brickell Avenue, Miami, FL 33131

Northern Trust, NA, 375 Fifth Avenue South, Naples, FL. 34102

OFC Capital Corp./Wachovia, 576 Colonial Park Dr., Suite 100, Rosewell, GA 30075
Patriot Capital Corp., PO Box 790448, St. Louis, MO 63179-0448

Seneca Tank, Inc., 5585 N.E. 16 Street, Des Moines, 1A 50313

US Bancorp, PO Box 580337, Minneapotis, MN 55458-0337

Wells Fargo Dealer Services, PO Box 25341, Santa Ana, CA 92799-5341
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EXHIBIT A

{Budget)
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ORAFT FOR DECUSSION. COMFIOENTIAL

Werk Ending
A Brofit per Totat
Selfing Price gallon 2412014 [ 2142011 152014 22502041 342011 313472011 ’ AiR2041 f I Aiz0H { ABIZOT 41512011 AZN2014 A{29/2014
Gallons-2010 52.43 §0.287 1,002,038 002858 LKA 1007058 1091724 1.093,424 109724 Tl 728 103734 1172435 1,123,455 1,123,635 1,133,435 13,950,552
Gallons.2011 5358 50180 1632393 o15,367 979,167 973,167 1,065,872 1,085,972 1,0685.57F LORS,972 1,065,972 1090 F26 LBIEZE 1093526 1,088,816 14,599,060
Gallons-Change 0% -2.35% 3% 2.3% 2.4% 28 EX) EE 74% -21% 1% 2% 2 1%
Sales 3,973,293 2,820,000 AT 242000 3,070,000 3.0670,608 1,070,500 2,075,008 107800 3167500 3,167,500 3167500 3,167,500 38,853 203
Tawes Invoiced to custermers "
Fuel ang fxcise Taxes 5 012 194,521 158,439 186,458 19%.432 205,154 05144 205548 205,148 205,148 211859 213,65 711,654 *11,859 2,438,355
$ a2r 185,831 176,350 376,250 176250 192 87% 13LATE 18LErs 191875 197958 197,950 197,969 197,565 3,065,831
Total 982,513 364 685 367,680 368,633 397,013 T8 387,019 397,018 709,678 ar9,578 A5G35 208,634 5,302,185
Cash Recalpts
Aeeounts rezeivable 92.5% L300 7330000 2,540,500 2,956,476 2405 400 2,305,900 2505200 $050,650 3.550.650 3,054,550 3,064,650 3,034,650 34,869,375
Saftes tax charged o cestomes 8877 £877 3,077 8075 E077 £,077 277 BT BETF 2077 8,077 077 205,400
Foaes and Excise Taves 185,900 185,800 185,000 198,682 138439 186,439 188,439 205,384 205,140 285,144 305,14 205,144 2,529.518
Frrnesl fue tay 180,008 160,550 189,000 1895331 176,250 178, 176,350 191.EY5 38T 91,875 191835 Blars 7,393,936
2,373,077 2313077 3315077 31077 Ry Z175665 ERTLY EREENI 5435 Fag 3.450,706, 345G 3,055,748 3459745 3,238,050
Dishursements
Protuct patciases 4,572,087 152,087 763,750 2,543,750 20R3,150 2,878,125 2,878,175 EXELRF] 2,578,125 2,878,135 2,988,531 2,964,531 2,508,533 W6,3T.861
Payrol pis tanes 126,299 126,289 126,243 128249 126,239 136,243 51,495
Health ingsrance net 18,019 18,019 18,015 54,057
flany charges 2000 2,000 2,060 6.000
Credet cocs feas 4,500 250 5,500 13,500
Fuel expenss 21,588 71538 21,538 21538 23,538 23438 21,538 15538 21,538 2158 21,538 21,538 21538 an,a0n
Employes ¢apeaies EE) 346 as 346 326 £t 248 L 346 345 a8 EL 246 £, 500
Des & Subseeiptions 33 692 23 602 L =] L (=) 892 91 32 =4 691 2008
Fires wathing 211 3t 3 731 31 133 231 EET 231 231 231 231 EEH 2,000
Workers comp insiprance 12000 12,000 20,400
Insuranice 35,000 35000
Life insurasce - - - - - - - - - -
Leased cquipment, 5Las6 51146 51,146 EERELA 51146 51,146 206,878
Licerses ang fees a6 346 a6 EL 36 EET L 28 246 ELL) 398 346 B 4,500
Postage 527 577 577 572 =77 577 17 517 577 577 57¢ s¥¥ 577 7,500
Shop supplies 1269 3,268 1,269 1,269 1,269 1263 1769 1,269 1,768 1,262 1,269 1,769 L6 16,500
Reopains B Mmntensecs 5760 5768 5768 5,769 5769 5763 5,769 5753 5,760 5,762 5,769 5,768 5,768 73,006
Ofic s eapplins ELE 4R2 45 287 462 62 487 462 aap EEH 52 461 402 5,800
Tnlephorte & Wilities 25600 3800 2,000 2090 3,000 3,000 3,060 3,600 1000 3,000 2,000 3,000 2,008 29,000
Unifosms 577 537 577 577 577 577 577 517 577 s7i 577 473 g 500
Tulis 5090 2,00 9,000 24,000
ftsceilanaaus 4655 4515 LX) 4515 A615 4618 4615 4615 4815 4,515 a515 4615 4815 SO.000
Sales Tay charged te catomens 34,000 32,308 a0, 265 100,692
Fueland Futise taxes 32341 813,997 78,720 LE2TA58
Fedesl Fiset tan 185,831 185,831 176,250 176,250 176,250 191,875 191475 151875 191,575 191575 197360 197,369 107,969 2,453,693
Mianagesent fre £2.000 62,000 124,000
Prsfessionat fers Debior 220,000 220,000 3a0,800
Frafessiang| fers reditors 30000 50,000 50,800
IS Trsrstze e -
Total Dishursaments LATRALG 2,432,786 2958023 357,013 3106008 3,286,519 2400873 4081877 FAID568 338237 9,253,923 4,338,377 3,856,923 3,919,536
Nt cash 400,061 333,331 53,558 12433365 3454 077 {108,3534 89,242 4902,212) 49,577 77,308 305,322 ($89,53F) 2823 {221,087}
AT Filing -
Cash Bafance L]
Oppersing bafance 538,300 548,300 1036,361 1,358,691 1,812,345 3,00 1,612,337 1,505,134 L478.976 7114 710,290 Fyga 1,004,572 13,390 538,500
Net sath 500,061 326,33 453,654 1443975 gy (168,143 64,243 (503,317) 44,477 77,908 2054238 (352531} 2,823 {a23,a87)
Clasing beafanes 1,038,361 1,358,647 l,BI?,}ﬁ 1358409 1F13337 I‘Sﬂi,m 1.574476 071314 R i) TATET 3.002577 313.000 1EA12 1[6,_5;;
Accounts Receivable
Orosting batance 10,197,058 10191050 0.143,355 10,063,553 2,942,242 4,822,830 2,347,050 10,203,441 30,529,871 10,836,362 10,851,652 WAL 11,182,578 1728008 10,191,059
2,973, 25300560 FELLL 2EM000 LAY 3078000 2,070RK 17000 ST 3067500 3,167.500 3,167,500 3,167,500 39,253,293
392,390 372785 372,165 372,785 515,098 05,08 A6 405,096 205,096 417,785 417,705 417,705 5,207,385
13.000.500) 12,840,100 (2.940.000} 12.5a0,000} 12,956,426} (2,205, 3601 (2.805.300) 12.805,900) 3,058,650) 053,630 $5,05L,650) 13,084,650 11,054,650 {38.468,376}
373,077 S3IA0IY) §373.077] §373.077% 13091.88m {37765} [372,765; (372.76%) {e0°.096] [0 130500467 Ldo';_l‘yg‘j 1405,005) (5078573}
Choting batance 10,393,367 I0253.553 1,943,247 BE12330 3947010 30243448 15539871 0436 32 10851652 104771 13,1097 1,22k 02 11.353.28K 13,353,558
Inventary 2,356,730 2,143,365 1,575,000 1958000 1,528,600 1,228,000 1938000 1938000 1,978,000 1,228,000 1,578,000
Cotlotmant 13,085,089 13,365,551 13350345 L3MparEe) T ) Adnate 13298087 3,702,810 sag0st oo IiTve0ll aa0r
Change i ash Cofl abersl . 27501, 362,158 . 855208 342306 A11,853 615,720 945,007 . - 1F1930 310,212
Bssumptions:
Revenues prajected by management estimate and compared w seme geriod in 2015 for 7 Galions sold b rviting, sates by aurage sebing prive pee gaflon for Javuary 32t

Geos Prafit and Cast of Frodurt determined by ining = fard conty por gadion profit for golions solde hased an 2010 swersge minns 17 conts 10 b contsnative

Aeounts Recsivabts tofiacions projertud 10 be colected 4 weeks aftee invaicy
Acraunes Faysble y i aftes praduct sate

prajes m

Eartor o tax payments fmart 16 vardars) projected 1 b paid ane weck after pucchase of product. Other taves paid on 191 af gath moath

7 Prople wikl be cut fror the payrol effective nest pavrol

Hssumes that rourt autharizes monthly pavments 10 profoisionals 3t BB of faes snd 100% of expeeies. Refiects the 509 of prajectad feas plus S00% o expenses
$ovonid Opacating capgnses are axsamed o be paid weekk £t might actusly his naid rece o tyrice 8 menth

Casi celfatersl aeount at Petition date subjent ba final verifcation by February 9, 2041

fanc-Benkruptry Cash Frojection e6
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EXHIBIT B

(Financial Reporting)

Weekly (Each Wednesday for the period ended prior I'riday):
e Budget v. Actual Receipts, Disbursements and Change in Cash Balance
e List of every receipt, and the amount of total receipts
e List of every disbursement, and the amount of total disbursements

e List of every disbursement (if any) not reviewed or approved by The Parkland Group,
Inc.

Daily (Each business day for the prior business day):
¢ For each bank account, the aggregate amounts deposited and disbursed each day;

o For each bank account, a list of every disbursement, and amount of total disbursements
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