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UNITED STATES BANKRUPTCY COURT 
  EASTERN DISTRICT OF LOUISIANA 
__________________________________________ 
In re | 
       | Chapter 11 
  ERNEST VICKNAIR   |  
       | Case No. 17-11059 
   Debtor    | 
       | Section “B” 
__________________________________________| 
  

MOTION AND INCORPORATED MEMORANDUM FOR 
 AUTHORITY TO 1. SELL U.S. COIN COLLECTION; 2. SELL  

MIDSOUTH BANCORP STOCK; AND 3. USE CASH COLLATERAL 
 

 NOW INTO COURT, through undersigned counsel, comes Ernest Vicknair (“Debtor”) 

as Debtor and Debtor-in-Possession in the above captioned matter, who seeks authority to sell 

stock and coins and to use cash collateral as set forth herein. In support of this Motion, the Debtor 

respectfully states as follows: 

1.  

JURISDICTION 

 This Court has jurisdiction over this matter pursuant to 28 U.S.C. §1334 and under the 

Standing Order of Reference in this District.  

2.  

     CORE PROCEEDING 

 This is a core proceeding under 28 U.S.C. §157 (b)(2)(A), (M), (N) and (O); and this action 

arises under Title 11 of the U.S. Code. 
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3.  

PROCEDURE 

 Procedurally, this matter is governed by  28 U.S.C. §157 and 1334 as well as Federal Rules 

of Bankruptcy Procedure 2002(a)(2) and, in the event an objection is filed, pursuant to Federal 

Rule of Bankruptcy Procedure 9014.  

4.  

FACTS AND PROCEDURAL BACKGROUND 

 Debtor filed a voluntary petition for relief under Chapter 11 of Title 11 of the United States 

Code in the United States Bankruptcy Court for the Eastern District of Louisiana on April 27, 2017 

under Case No. 17-11059 (“Bankruptcy Proceeding”). [P-1]. The Debtor continues to manage his 

assets as Debtor-in-Possession pursuant to § 1107(a) of the Bankruptcy Code.  No trustee or 

examiner has been appointed in this matter pursuant to § 1104 of the Bankruptcy Code. 

5.  

Prior to the filing of the bankruptcy petition, Debtor was the owner of LPL Financial 

Brokerage Account No. 2721-0025 (the “Brokerage Account”) as well as a U.S. Coin Collection 

consisting of various valuable gold coins (the “Coin Collection”). In addition, Debtor owned the 

real estate and improvements located at 406 W 3rd Street, Thibodaux, Louisiana 70301 (the 

“Immovable Property”).  

6.  

 Mississippi River Bank filed a Proof of Claim [Claim 12] on May 31, 2017 in the amount 

of $2,684,194.44.  Mississippi River Bank’s claim is allegedly secured by the Brokerage Account, 

the Coin Collection, and a mortgage on the Immovable Property. Mississippi River Bank asserts 

that the total value of its collateral is $6,759,000.00 [Claim 12].  Therefore, Mississippi River 

Bank is substantially over-secured. 
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7.  

 On August 4, 2017, Mississippi River Bank filed a Motion for Relief from the Automatic 

Stay [P-95] seeking relief from the automatic stay to exercise its lien rights with respect to the 

Brokerage Account.  

8.  

The value of the Brokerage Account, as of July 31, 2017, was $596,000.00. According to 

Mike Fuljenz, a consultant with First Fidelity Reserve, the Coin Collection is valued at 

$2,503,957.501, if the Coin Collection is sold over a period of 14 months.  The Immovable Property 

is currently being rented at a rate of $4,457.00 / month.  

9.  

APPLICATION FOR AUTHORITY TO SELL COIN COLLECTION FREE AND 
CLEAR OF ALL INTERESTS PURSUANT TO SECTION 363(f) 

 
First Fidelity Reserve has proposed a systematic liquidation of the Coin Collection over a 

fourteen (14) month period in five (5) separate lots in which it will pay $2,503,957.50 to Debtor’s 

Bankruptcy Estate.2 Debtor seeks authority to accept this offer in order to recover the full value of 

the Coin Collection and believes it is in the best interest of the bankruptcy estate.    

10.  

Section 363(b) of the Bankruptcy Code provides that, subject to the Court’s approval, the 

Trustee may sell, outside the ordinary course of business, property of the estate.  11 U.S.C. 

                                                           
1 See letter from Mike Fuljenz to Eric J. Derbes, dated May 8, 2017, attached hereto as Exhibit “A”.  
2 See Exhibit “A”.  
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§363(b).  The Debtor-in-Possession exercises the rights of a Trustee for purposes of this Chapter 

11 Bankruptcy proceeding. See In re Sterling Min. Co., 2009 WL 2514159 (Bankr. D. Idaho 2009). 

In determining whether to approve a proposed sale under Section 363, courts generally apply 

standards that, although stated various ways, represent essentially a business judgment test.  

3 Collier on Bankruptcy ¶ 363.02[4]. See Also In re Continental Air Lines, 780 F.2d 1223, 1226 

(5th Cir. 1986). 

11.  

 The Debtor believes, in his business judgment, that this sale is in the best interest of the 

estate because it will allow the estate to recover the full value of the Coin Collection, thereby 

permitting the Debtor to pay creditors, including, Mississippi River Bank, which is clearly in the 

best interest of the creditors.  

12.  

 If the Coin Collection is sold in bulk, instead of over time, approximately $2,276,325.00 

would be received. Debtor believes that it is in the best interest of the estate and the unsecured 

creditors to receive the full value of the Coin Collection, so that other collateral held by Mississippi 

River Bank can be freed to pay unsecured creditors.  

13.  

 The proposed sale of the Coin Collection represents the highest offer received by the 

Debtor for the Coin Collection. 

14.  

 First Fidelity Reserve is a third-party and is not an insider.  The only connection between 

the Debtor and First Fidelity Reserve is that the Debtor purchased the coins from First Fidelity 

Reserve.   
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15.  

 A list of the coins included in the Coin Collection is attached as Exhibit B. 

16.  

 Debtor reserves the right to sell the Coin Collection to the highest bidder, should a higher 

offer be received prior to the sale, upon the same terms and conditions as set forth herein. 

 

Section 363(f) of the Bankruptcy Code provides: 

The trustee may sell property under subsection (b) or (c) of this section free and clear of any interest 
in such property of an entity other than the estate, only if -  
 

(1) applicable nonbankruptcy law permits sale of such property free and clear of such 
interest; 

 
(2) such entity consents; 

 
(3) such interest is a lien and the price at which such property is to be sold is greater 

than the aggregate value of all liens on such property;  
 

(4)  such interest is in bona fide dispute; or 
  

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest. 

 
11 U.S.C. § 363(f). 
 

17.  

Section 363(f) is drafted in the disjunctive. Thus, satisfaction of any of the requirements 

enumerated therein will suffice to warrant the Debtor-in-Possession’s sale of the Property free and 

clear of all liens, claims, encumbrances, and any and all interests of any kind, including leases, 

(collectively “Interests”).  The Debtor submits that the sale of the Property proposed in this Motion 

free and clear of all Interests, satisfies the requirements of 11 U.S.C. §363(f) because Mississippi 
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River Bank could be compelled, in a legal or equitable proceeding, to accept a money satisfaction 

of such interest.  

 

18.  

The Debtor is unaware of any Interests in the Coin Collection, except the security interest 

of Mississippi River Bank.  

19.  

Section 363(m) of the Bankruptcy Code provides that the reversal or modification on 

appeal of a transaction authorized under § 363(b) of the Bankruptcy Code does not affect the 

validity of the sale to an entity that acquired the property in good faith.  Given the efforts made by 

the Debtor to sell the Coin Collection, it is respectfully submitted that (i) First Fidelity Reserve is 

a good faith purchaser, (ii) the sale was negotiated at arm’s length, and (iii) First Fidelity Reserve 

will, subject to this Court’s approval, pay fair and reasonable consideration for the Coin Collection.  

Accordingly, First Fidelity Reserve, is entitled to the protections under § 363(m) of the Bankruptcy 

Code. 

20.  

APPLICATION FOR AUTHORITY TO SELL MIDSOUTH BANCORP STOCK FREE 
AND CLEAR OF ALL INTERESTS PURSUANT TO SECTION 363(f) 

 
Debtor proposes to sell the MidSouth Bancorp stock in the Brokerage Account which is 

valued at approximately $112,500 as of July 31, 2017. If authorized, the Debtor will sell the 

MidSouth Bancorp stock via the New York Stock Exchange within 14 days of the Order 

authorizing the sale. 

21.  
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 The Debtor believes in his business judgment that this sale is in the best interest of the 

estate for the following reasons: 

a) The sale proceeds will allow a partial distribution to a secured creditor, Mississippi 

River Bank;  

b) The sale proceeds will provide liquidity to the estate which will be required for an 

effective plan of reorganization; and 

c) The Debtor believes this sale is in the best interests of the creditors. 

22.  

The Debtor is unaware of any Interests in the MidSouth Bancorp stock, except the security 

interest of Mississippi River Bank.  

23.  

Section 363(m) of the Bankruptcy Code provides that the reversal or modification on 

appeal of a transaction authorized under § 363(b) of the Bankruptcy Code does not affect the 

validity of the sale to an entity that acquired the property in good faith.  Given the MidSouth 

Bancorp stock will be sold on the New York Stock Exchange, it is respectfully submitted that (i) 

the third-party purchaser is a good faith purchaser, (ii) the sale will be an arm’s length transaction, 

and (iii) the buyer will, subject to this Court’s approval, pay fair and reasonable consideration for 

the MidSouth Bancorp stock.  Accordingly, the third-party buyer is entitled to the protections 

under § 363(m) of the Bankruptcy Code. 

24.  

APPLICATION FOR AUTHORITY TO USE CASH COLLATERAL 

 Debtor seeks authority to use twenty-five percent (25%) of the cash proceeds from the sale 

of the MidSouth Bancorp stock and Coin Collection to pay applicable taxes, administrative 
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expenses, expenses related to confirming a plan of reorganization and effective date payments, and 

manage the estate. Debtor seeks authority to pay to Mississippi River Bank the remaining seventy-

five percent (75%) of the cash collateral received from the sale of the MidSouth Bancorp stock 

and Coin Collection.  Likewise, Debtor proposes to use the rent proceeds from the Immovable 

Property to pay expenses related to the Immovable Property, administrative expenses, and manage 

the estate. 

25.  

 Further, there is approximately $15,000 in cash in the Brokerage Account.  The Debtor 

seeks authority to pay 75% of the cash in the Brokerage Account to Mississippi River Bank and 

use 25% of the cash to pay administrative expenses and manage the estate. 

26.  

Pursuant to 11 USC §363(c)(2) the Debtor may not use, sell, or lease cash collateral unless 

(a) Mississippi River Bank consents; or (b) the court, after notice and a hearing, authorizes such 

use in accordance with the provisions of section 11 USC §363.  Because Mississippi River Bank 

will not consent to the use of cash collateral, the Debtor seeks authority to use the rent proceeds 

and 25% of the cash in the Brokerage Account, 25% of the sale proceeds from the sale of the Coin 

Collection, and 25% of the sale proceeds from the sale of the MidSouth Bancorp stock in 

accordance with 11 USC §363(c)(2)(B). 

27.  

 Pursuant to section 363(e), the Debtor should be permitted to use cash collateral provided 

Mississippi River Bank is adequately protected.  11 USC §363(c)(2), (e); Collier on Bankruptcy P 

363.03 (Alan N. Resnick & Henry J. Sommer eds., 16th ed.).  See Also In re Las Torres 

Development, LLC., 413 B.R. 687 (Bankr. S.D. Tex. 2009).  
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28.  

“[I]n determining whether a secured creditor's interest is adequately protected, most courts 

engage in an analysis of the property's ‘equity cushion’-the value of the property after deducting 

the claim of the creditor seeking relief from the automatic stay and all senior claims.” Matter of 

Mendoza, 111 F.3d 1264, 1272 (5th Cir. 1997) quoting In re Indian Palms Assoc., Ltd., 61 F.3d 

197, 207 (3rd Cir.1995). See Also In re Samshi Homes, LLC., 2011 WL 3903054 (Bankr. S.D. 

Tex. 2011) quoting Matter of Mendoza in the context of a Chapter 11 proceeding.    “Case law has 

almost uniformly held that an equity cushion of 20% or more constitutes adequate protection.” 

Matter of Mendoza, 111 F.3d 1264, 1272 (5th Cir. 1997) quoting In re Kost, 102 B.R. 829, 831 

(Bankr.D.Wyo.1989) (citations omitted). Furthermore, “Restriction of the use of cash collateral 

should only occur where the facts show that failure to restrict use may “impair” the creditor and 

deny the creditor adequate protection.” In re Triplett, 87 B.R. 25, 27 (Bankr. W.D. Tex. 1988). 

29.  

In this case, Mississippi River Bank has an equity cushion well in excess of twenty percent 

(20%), and the vast majority of the proceeds are to be paid to Mississippi River Bank. In its Proof 

of Claim, [Claim 12], Mississippi River Bank alleges that the value of its collateral is 

$6,759,000.00. Based on its own valuation, Mississippi River Bank has an equity cushion of 

$4,074,805.56, greater than 60%. In fact, Mississippi River Bank has acknowledged that, “It is an 

over-secured creditor.”3 As such, there is little risk that the collateral will diminish to an amount 

that is less than Mississippi River Bank’s secured claim.  Thus, it is appropriate for the Court to 

determine that Mississippi River Bank’s alleged security interest adequately protects it and the 

Debtor be permitted to use the rent, 25% of the cash in the Brokerage Account, 25% of the sale 

                                                           
3 See Paragraph 4 of Mississippi River Bank’s Motion for Relief from Stay.  
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proceeds from the sale of the Coin Collection, and 25% of the sale proceeds from the sale of the 

MidSouth Bancorp stock.    

 WHEREFORE, Ernest Vicknair, Debtor-in-Possession of the above-captioned 

Bankruptcy Estate, prays that after such notice and a hearing as may be deemed appropriate by the 

Court, an order be entered:  

1. Authorizing and approving the sale of the Coin Collection free and clear of all 

interests, pursuant to Section 363(f), to First Fidelity Reserve, or such higher bidder, over a 

fourteen (14) month period in five (5) separate lots for the sum of $2,503,957.50, or such higher 

offer, paid to Debtor;  

2. Authorizing and approving the sale of all MidSouth Bancorp stock in the Brokerage 

Account free and clear of all interests, pursuant to Section 363(f), via the New York Stock 

Exchange within 14 days of the Order authorizing the sale.     

3. Authorizing the Debtor to pay to Mississippi River Bank seventy-five percent 

(75%) of the cash proceeds received by the Debtor from the sale of the Coin Collection and the 

MidSouth Bancorp stock and seventy-five (75%) of the cash in the Brokerage Account; 

4. Authorizing the Debtor to retain twenty-five percent (25%) of the cash proceeds 

from the sale of the Coin Collection and MidSouth Bancorp stock and twenty-five percent (25%) 

of the cash in the Brokerage Account, free and clear of all interests, to be used by the Debtor for 

the administration of the bankruptcy estate or as directed in an approved plan of reorganization; 

5. Authorizing the Debtor to use the entirety of the rent from the Immovable Property; 

6. Authorizing the Debtor, Ernest Vicknair, to sign any and all documents required to 

effectuate the above referenced transactions; and   
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7. Debtor-in-Possession further prays for equitable relief as the nature of the case may 

permit. 

 
Respectfully submitted, 

 
      THE DERBES LAW FIRM, L.L.C.  
       
      ___/s ERIC J. DERBES_________________________      
      ERIC J. DERBES, T.A.  (23,464) 
      FREDERICK L. BUNOL (29,111) 
      JARED S. SCHEINUK (35,305) 
      3027 Ridgelake Drive 
      Metairie, Louisiana 70002 
      Phone:  (504) 837-1230 
      Facsimile:  (504) 832-0323   

Attorneys for Ernest Vicknair, Debtor-in-Possession 
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