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TO THE HONORABLE ROBERT N. KWAN, UNITED STATES BANKRUPTCY 

JUDGE, THE OFFICE OF THE UNITED STATES TRUSTEE AND ALL OTHER 

INTERESTED PARTIES: 

Essential Living Foods, Inc., a Florida corporation and the debtor and debtor in 

possession herein (“Debtor” or “ELF”) in the above captioned Chapter 11 case (the “Case”), 

hereby moves the Court for an Order (“Sale Order”) approving the Debtor's Motion for Order 

Approving the Sale of Substantially All Assets of the Estate Free and Clear of Liens, Claims, 

Interests, and Encumbrances Pursuant to 11 U.S.C. § 363(b)(1) and (f)(2) (“Motion”). 

This Motion is brought pursuant to 11 U.S.C. §§ 363 (b)(1) and (f)(2) on the grounds 

that the Debtor has determined that it is in the best interest of the estate and its creditors to seek 

a sale of substantially all of the Debtor’s assets and property (“Assets”) to Terraholdings, LLC 

(“Terraholdings” or “Buyer”), or such party that is the prevailing bidder at the auction (the 

“Sale”).  The Debtor believes that such a sale provides the best opportunity for maximizing the 

value of the estate.  To maximize the value received for the Assets and manage the sale process, 

the Debtor has implemented certain sale procedures (“Sale Procedures”), which were approved 

by an order of this Court entered on December 28, 2016 [Docket #49]   

The Debtor has negotiated a sale which if consummated will result in full payment to 

senior secured creditor Gerber Finance, Inc. (“Gerber”), and a distribution to unsecured 

creditors.  Based upon discussions among the principals, it is believed that the junior secured 

lienholders Scorpion Group, LLC (“Scorpion”) and Vered Private Equity, LLC (“Vered”) will 

consent to the sale and agree to be treated as a general unsecured creditor and shall participate in 

any distributions made to general unsecured creditors from the Purchase Price on a pro rata 

basis based upon the amounts of their claims. 
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Because Debtor has little operating capital and almost no equity in its assets, if the sale 

is not approved within a short period of time, operations will completely stop, the Debtor’s 

relationships with health food stores and grocery stores such as Whole Foods Market, Inc. 

(“Whole Foods”) and Costco Wholesale Corporation (“Costco”) will deteriorate, with 

customers leaving the brand.   If this happens, there will be nothing to sell. 

The Motion is based upon the Sale Procedures, the Notice of Motion filed concurrently 

herewith, the Notice of Sale of Estate Property filed with the Clerk of the Court, the 

Memorandum of Points and Authorities and Declaration of Kipp Stroden (“Stroden 

Declaration”) attached hereto and all pleadings, papers and records on file with the Court and 

other evidence and argument, oral or documentary, as may be presented to the Court at the time 

of the hearing on the within Motion. 

PLEASE TAKE FURTHER NOTICE that if you wish to object to or oppose the relief 

sought by the Motion, you must appear at the hearing scheduled by the Court and file and serve 

any responsive pleading on Debtor’s attorney no later than January 6, 2017.  Pursuant to Local 

Bankruptcy Rule 9013-1(h), papers not timely filed and served may be deemed by the court to 

be consent to the granting or denial of the motion, as the case may be. 

WHEREFORE, the Debtor respectfully requests that the Court enter an order: 

1. Approving the Motion and authorizing, pursuant to a sale order in substantially 

the form attached to the Stroden Declaration as Exhibit “1” (“Sale Order”), the 

sale of the Assets as defined herein to Buyer or to a bidder with a higher, better 

or otherwise best bid for the Property (which such highest and best bidder may 

be Buyer or a qualified third party overbidder, and is hereinafter referred to as 

the “Successful Bidder”), pursuant to the terms of that certain Asset Purchase 
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Agreement (“Purchase Agreement”) attached as Exhibit “2” to the Stroden 

Declaration, or if not to Buyer pursuant to its existing bid, then to an overbidder 

pursuant to terms that are substantially similar to the Purchase Agreement; 

2. Authorizing, with appropriate findings as set forth in the Sale Order, the sale of 

the Property to the Successful Bidder, free and clear of all claims, liens, security 

interests, charges, encumbrances, adverse interests of any kind and all other 

liabilities, including, without limitation, successor liabilities pursuant to Section 

363 of the Bankruptcy Code; 

3. Finding that the Successful Bidder has acted in good faith and is entitled to the 

protections of 11 U.S.C. §363(m); 

4. With appropriate findings of the Court regarding the adequacy of notice to 

creditors and parties in interest relating to the within Motion; 

5. Waiving the fourteen (14) day stay of order provided in Rules 6004(h) and 

6006(d) of the Federal Rules of Bankruptcy Procedure; and 

6. Granting such other and further relief as the Court deems just and appropriate.

  

Dated:  December 30, 2016    WEINTRAUB & SELTH, APC 
 

      By /s/ Elaine V. Nguyen  
Daniel J. Weintraub 
James R. Selth 
Elaine V. Nguyen 
[Proposed] Attorneys for Debtor and 
Debtor-in-Possession, 
ESSENTIAL LIVING FOODS, INC. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 
ELF hereby moves this Court for an order authorizing the Debtor to sell substantially all 

of its assets to Terraholdings, LLC (“Terraholdings” or “Buyer”), in accordance with the terms 

of the Asset Purchase Agreement attached to the Stroden Declaration as Exhibit “2” (the 

"Purchase Agreement").  The Debtor has been marketing its assets for sale since December 

2015 and the purchase price of up to $1,500,000 (“Purchase Price”) represents the highest and 

best offer received by the Debtor.  The Purchase Price represents fair consideration for the 

estate and puts the estate in a position to pay senior secured creditor Gerber Finance, Inc. in full, 

with a distribution to general unsecured creditors as explained below. 

The Debtor has limited cash and no post-petition financing to continue its operations in 

chapter 11 and the estate and its creditors will suffer immediate and irreparable harm in the 

event the sale is not approved and closed expeditiously.  Thus, unless a sale is expeditiously 

consummated, the business will be forced into liquidation, resulting in a massive deterioration 

in the value of the business, a loss of jobs, and the loss of any recovery for unsecured creditors.    

II. 

FACTUAL BACKGROUND 

A. Jurisdiction  

On December 1, 2016 (“Petition Date”), the Debtor commenced the instant bankruptcy 

case (“Bankruptcy Case”) by filing an emergency petition under Chapter 11 of the United States 

Bankruptcy Code, 11 U.S.C. § 101 et seq. (“Bankruptcy Code”).  The Debtor continues its 
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business operations as a debtor in possession pursuant to Sections 1107 and 1108 of the 

Bankruptcy Code. The Court has jurisdiction over this case under 28 U.S.C. §§ 157 and 1334.  

These matters constitute core proceedings under 28 U.S.C. § 157(b)(2)(A) and (O). 

B. History of the Debtor 

Incorporated in 2004, ELF, is a benefit corporation1 that sells sustainably sourced 

organic superfoods2, sourced from small farms around the world with concentrations in 

Ecuador, Peru and Indonesia.  Beon Holdings, Inc., is ELF’s parent company and does not own 

any assets other than its interest in ELF. 

ELF’s mission is to support sustainable agricultural practices and support meaningful 

farm development.  ELF is a member of “1% of the Planet”, an organization whose members 

donate at least 1% of their annual net revenues to environmental organizations worldwide.  

ELF’s primary products include goji berries, golden berries, maca, raw cocoa, smoothie blends, 

trail mixes, supplements and other organic superfoods and snacks.  ELF sells its products in 

health food stores and grocery stores across the country, including Costco and Whole Foods. 

Currently, ELF has a co-manufacturing facility in Commerce, a third-party logistics 

warehouse in Los Angeles and several warehouses.  ELF has eight (8) full time employees, 

consisting of an account manager, sales staff, warehouse and logistics manager, food and safety 

manager and administrative staff.  Kipp Stroden is the Debtor’s Chief Executive Officer. 

                            

1 In the United States, a benefit corporation is a type of for-profit corporate entity, authorized by 
30 U.S. states and the District of Columbia that includes positive impact on society, workers, the 
community and the environment in addition to profit as its legally defined goals. Benefit 
corporations differ from traditional C corporations in purpose, accountability, and transparency, 
but not in taxation. 
 

2 Foods high in nutritional value and usually also high in anti-oxidants. 
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C. The Debtor’s Lienholders 

As set forth below and the UCC Report attached to the Stroden Declaration as Exhibit 

“3”, the Debtor’s secured creditors are: 

1. Gerber: The Debtor and Gerber entered into that certain Loan and Security 

Agreement dated June 10, 2015 (“Gerber Loan”) whereby Gerber made loans and 

advances to the Debtor.  As of the Petition Date, the amounts due under the Gerber 

Loan had an unpaid principal balance of approximately $1,085,000.   Gerber asserts 

that the amounts due under the Gerber Loan are secured by a perfected blanket lien 

on all or substantially all the Debtor’s assets by the loan documents and a UCC-1 

Financing Statement filed on June 9, 2015, as Document No. 201504081097.   

2. Scorpion: The Debtor and Scorpion entered into that certain Secured Convertible 

Promissory Note dated November 17, 2014 (“Scorpion Loan”) whereby Scorpion 

loaned the Debtor the principal amount of $25,000.00 to the Debtor.  Scorpion 

asserts that the amounts due under the Scorpion Loan are secured by a blanket lien 

on all or substantially all the Debtor’s assets by the loan documents and a UCC-1 

Financing Statement filed on August 6, 2014 as Document No. 201401959227. 

3. Vered: The Debtor and Vered entered into that certain Secured (“Vered Loan”) 

whereby Vered loaned the Debtor the principal amount of $400,000.00 to the 

Debtor.  Vered asserts that the amounts due under the Vered Loan are secured by a 

blanket lien on all or substantially all of the Debtor’s assets by virtue of a UCC-1 

Financing Statement filed on November 19, 2014 as Document No. 201402611763. 

4. Equipment Financing Lenders: 
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a. RLC Funding A Division of Navitas Lease Corp (“RLC”).  RLC’s claim is 

secured by claim is secured by certain equipment of the Debtor.  The Debtor 

is behind one pre-petition payment of $1,571.24.  Attached to the Stodden 

Declaration as Exhibit “4” is a true and correct copy of the RLC Finance 

Agreement.  RLC will be brought current at Closing from the Purchase Price 

and the Finance Agreement assigned to the Buyer.  

b. CIT Finance, LLC/ Summit Funding Group (“Summit”).  Summit’s claim is 

secured by certain equipment of the Debtor.  The Debtor is behind one pre-

petition payment of $2,634.24.  Attached to the Stodden Declaration as 

Exhibit “5” is a true and correct copy of the Summit Lease Agreement No. 

105119.  Summit will be brought current at Closing from the Purchase Price 

and Lease Agreement No. 105119 assigned to the Buyer.  

c. Wells Fargo Bank N.A. (“WFB”):  WFB has a lien on a fork lift, which has 

been paid in full. 

RLC and Summit are hereinafter referred to as the “Equipment Finance Lenders”. 

D. Debtor’s Marketing Efforts  

The Debtor believes that an orderly, going concern sale of the Assets will maximize the 

value of its estate for the benefit of creditors and other interest parties and is therefore preferable 

to any effort to dispose of the Assets on a piecemeal basis, which will yield significantly less 

than a sale of the company. 

On December 28, 2015, ELF engaged Mirus Securities, Inc. (“Mirus), a financial 

advisory and investment banking firm in order to provide services in connection with (1) a 

possible private placement of equity; and (2) a possible sale of at least a substantial amount of 
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the assets or the capital stock.  For the past year, the Debtor has been actively marketing the sale 

of the company and engaged in discussions with several potential purchasers of the company.  

Mirus has solicited over 50 angel investors and approximately 120 institutional investors. The 

majority of these angels and institutions rejected the investment opportunity based on the debt 

load of the company and a lawsuit pending from Pegasus Capital advisors (a previous investor). 

Throughout the summer and fall of 2016, Mirus and the Debtor engaged in discussions 

for a possible sale with Sentry Financial, Better Body Foods, Healthy Brands Collective, The 

Hecht Family Office, and a Hollywood celebrity.  While these individuals/entities made serious 

expressions of interests, none signed a written offer or paid a deposit. 

Post-petition, the Debtor was introduced to Terraholdings by Tylor Gage, the CEO of 

Runa beverage company, a company that is unrelated to the Debtor company.  Terraholdings is 

not an insider of the Debtor, and the Debtor has no prior relationship with Terraholdings or its 

CEO, David Bermeo. 

Terraholdings is the only prospective buyer that has signed an asset purchase agreement, 

and paid a deposit towards the consummation of a sale.  On December 15, 2016, Terraholdings 

executed an Offer To Purchase Assets of Essential Living Foods, Inc., (“Terraholdings Offer”) a 

copy of which is attached hereto as Exhibit “6” to the Stroden Declaration.  On December 22, 

2016, the parties entered into a Purchase Agreement, a copy of which is attached as Exhibit “2” 

to the Stroden Declaration.  The Purchase Agreement is the only signed offer for the Assets, 

pays senior secured Gerber in full, and is the highest best price the Debtor has received thus far.  

On December 15, 2016, Terraholdings paid an initial deposit of $50,000 (“Deposit”) to Debtor’s 

counsel trust account pending the Closing. 

The Debtor will continue to market a sale of the company until the Sale Hearing.  
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Pursuant to the Purchase Agreement, in the event an overbid occurs and Terraholdings is not the 

ultimate purchaser of the Assets, Terraholdings will receive a break-up fee in an amount of 4% 

of the Purchase Price. 

III. 

PROPOSED SALE 

A.  Purchase Price 

As set forth in the Purchase Agreement, and subject to approval of the Bankruptcy Court 

and overbids, Buyer has offered to purchase the Assets in an amount not higher than One 

Million Five Hundred Thousand Dollars ($1,500,000) (the “Purchase Price”), which shall be 

allocated as follows:   

- The amount owed by the Debtor to its senior lender, Gerber which is estimated 

by the Debtor to be approximately $1,123,570.68 plus reasonable legal fees and 

other expenses (the “Gerber Payoff Amount”), shall be paid in full from the 

Purchase Price.  

- Based upon prior negotiations, it is believed that the junior secured lienholders 

Scorpion Group, LLC (“Scorpion”) and Vered Private Equity, LLC (“Vered”) 

will consent to the Sale and agree to be treated as general unsecured creditors 

and shall participate in any distributions made to general unsecured creditors 

from the Purchase Price on a pro rata basis based upon the amounts of their 

claims. 

- The Cure Payments required to be made to assume and assign certain leases of 

real property, leases of personal property and/or executory contracts to which the 

Debtor is a party which Buyer desires to assume, up to the sum of $25,000, shall 
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be paid from the Purchase Price.  In the event that the total amount of the Cure 

Payments exceeds $25,000, the Buyer shall be responsible for the payment of the 

excess amount of the Cure Payments (over $25,000).  

- The balance of the Purchase Price remaining after payment of the Gerber Payoff 

Amount and the Cure Payments (up to the sum of $25,000) shall be allocated to 

pay the Debtor’s administrative and general unsecured creditors. 

On December 15, 2016, Buyer wired a Deposit of $50,000, to Weintraub & Selth’s 

attorney client trust account pending the Closing (as defined below).  If the transaction shall 

close as contemplated, the Deposit shall be credited to the Purchase Price at Closing.  If the 

transaction does not close for any reason other than the malfeasance of Buyer, the deposit shall 

be returned to the Buyer forthwith. 

B. The Terms of the Proposed Sale 

The following is a summary of the proposed material terms of the sale of the Property to 

Buyer pursuant to the Purchase Agreement.  To the extent of any inconsistency, the Purchase 

Agreement controls:    

1. ASSETS.  Buyer shall purchase all tangible and intangible assets belonging to 

the Debtor and/or in which the Debtor has any interest, or some lesser portion thereof as 

Buyer may designate in its sole discretion, including, without limitation, the Debtor’s 

inventory, accounts receivable, cash, prepayments and deposits, customer purchase 

orders, product formulas and blends, know-how, company name, trade names, domain 

names, social media accounts, trademarks and other intellectual property held by the 

Debtor and its parent company, Beon Holdings, Inc., contract rights (but none of the 

Debtor’s outstanding liabilities thereunder), furniture, fixtures and equipment, fixed 

assets, books and records of the Debtor, and all claims and causes of action belonging to 

the Debtor and its bankruptcy estate, including, without limitation, all causes of action 
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arising under Chapter 5 of the Bankruptcy Code, free and clear of all liens, claims, 

interests and encumbrances. 

2. ASSUMED CONTRACTS.  Buyer may, in its sole discretion, designate certain 

leases of real property, leases of personal property and/or executory contracts to which 

the Debtor is a party which Buyer desires to assume (collectively, “Assumed 

Contracts”).  In the event that Buyer designates one or more Assumed Contracts, Debtor 

shall seek approval from the Bankruptcy Court to assume and assign to Buyer such 

Assumed Contracts pursuant to 11 U.S.C. § 365, and to determine the amount of any 

“cure” payments required to be made in connection with the assumption of such 

Assumed Contracts (“Cure Payments”), so that the assumption and assignment of the 

Assumed Contracts to Buyer can be effectuated at or prior to the Closing Date.  At any 

time prior to the Closing Date, Buyer may, in its sole discretion and for any reason 

whatsoever, remove an Assumed Contract from the list of Assumed Contracts to be 

assumed by the Debtor and assigned to Buyer. 

3. EXCLUDED LIABILITIES.   Notwithstanding anything herein to the contrary, 

and other than the liabilities and obligations arising from the Assumed Contracts after 

the Closing Date, the Parties expressly acknowledge and agree that the Assets shall be 

sold to Buyer, free and clear of all liens, claims, interests and encumbrances, and Buyer 

shall not assume, be obligated to pay, perform or otherwise discharge or in any other 

manner be liable or responsible for any liabilities, indebtedness, and obligations of the 

Debtor, whether existing on the Closing Date or arising thereafter.  

4. CLOSING.  Subject to the terms and conditions hereof, the closing of the sale of 

Assets contemplated by this Agreement (the “Closing”) shall take place at a location and 

on a date and time mutually agreed upon by the Parties; provided, however, that the date 

of the Closing (the “Closing Date”) shall not be later than January 13, 2017, or such later 

date as the Parties may agree.  If the Closing cannot or does not occur by January 13, 

2017, or such later date agreed to by the Parties, Buyer shall be relieved of its 

obligations under the terms of this Agreement, shall not be required to proceed with the 

purchase of the Assets, and shall be entitled to the prompt return of the full amount of 

the Deposit.  The Closing shall be effective for economic and accounting purposes as of 
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5:00 p.m. (Pacific time) on the Closing Date and may be conducted electronically if 

agreed to by the Parties. 

5. TRANSFER OF TITLE. Following the entry of the Sale Order and on or 

before the Closing, the Debtor shall execute and deliver a bill of sale with respect to the 

Assets and all such other good and sufficient instruments of sale, transfer and 

conveyance consistent with the terms and provisions of this Agreement, which forms 

shall be provided by Buyer and reasonably acceptable to the Debtor.  Title to and 

possession of the Assets shall immediately pass to Buyer upon the Closing, on the 

Closing Date. 

IV. 

THE PROPOSED SALE SHOULD BE APPROVED 

PURSUANT TO 11 U.S.C. §363(b)(1) AND 11 U.S.C. §363(f) 

A review of the applicable cases interpreting Sections 363(b)(1) and (f) of the 

Bankruptcy Code and, in light of the aforementioned facts, indicates that a sound basis exists 

for Court approval of this sale. 

A. The Sale Should be Approved Under Section 363(b)(1) 

Section 363(b)(1) of the Bankruptcy Code empowers a debtor in possession to “sell . . . 

other than in the ordinary course of business, property of the estate.” 11 U.S.C. §363(b)(1). The 

authority to sell assets conferred upon a debtor by Section 363(b)(1) “include[s] a sale of 

substantially all the assets of an estate.”  Otto Preminger Films, Ltd. v. Qintex Entm't., Inc. (In 

re Qintex Entm't, Inc.), 950 F.2d 1492, 1495 (9th Cir. 1991); see also, In re Anchor Exploration  

Co., 30 B.R. 802, 808 (Bankr. N.D. Okla. 1983) (court should have wide latitude to approve 

sale under Section 363(b)).  A bankruptcy court's power to authorize a sale under Section 363(b) 

is to be exercised at the court's discretion.  In re WPRV-TV, 983 F.2d 336, 340 (1st Cir. 1993),  
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New Haven Radio, Inc. v. Meister (In re Martin-Trigona), 760 F.2d 1334, 1346 (2d Cir. 1985), 

Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1069 

(2d Cir. 1983); Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390-91 (6th Cir. 1986). 

 In the Ninth Circuit, “cause” exists for authorizing a sale of estate assets if it is in the 

best interest of the estate and a business justification exists for authorizing the sale.  In re 

Huntington, Ltd., 654 F.2d 578 (9th Cir. 1981); In re Walter, 83 B.R. 14, 19-20 (9th Cir. B.A.P. 

1988).   

 In evaluating the propriety of a sale of property of the estate, courts have evaluated 

whether: (1) there be a sound business reason for the sale; (2) accurate and reasonable notice of 

the sale be given to interested parties; (3) the price to be paid is adequate i.e., fair and 

reasonable; and (4) the parties to the sale have acted in good faith.  Titusville Country Club v. 

Pennbank (In re Titusville Country Club), 128 B.R. 396, 399 (Bankr. W.D. Pa. 1991); see also, 

In re Walter, 83 B.R. at 19-20. 

An examination of each of the above four factors shows that the sale as proposed herein 

should be approved. 

1. Sound Business Justification. 

The Ninth Circuit Bankruptcy Appellate Panel in Walter v. Sunwest Bank (In re 

Walter), 83 B.R. 14,19 (9th Cir. B.A.P. 1988) adopted a flexible case-by-case test to determine 

whether the business purpose for a proposed sale justifies disposition of property of the estate 

under Bankruptcy Code section 363(b) as follows: 

Whether the proffered business justification is sufficient depends on the case. As the 
Second Circuit held in Lionel, the bankruptcy judge should consider all salient factors 
pertaining to the proceeding and, accordingly, act to further the diverse interests of the 
debtor, creditors and equity holders, alike. He might, for example, look to such relevant 
factors as the proportionate value of the asset to the estate as a whole, the amount of 
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elapsed time since the filing, the likelihood that a plan of reorganization will be 
proposed and confirmed in the near future, the effect of the proposed disposition on 
future plans of reorganization, the proceeds to be obtained from the disposition vis-a-vis 
any appraisals of the property, which of the alternatives of use, sale or lease the proposal 
envisions and, most importantly perhaps, whether the asset is increasing or decreasing in 
value. This list is not intended to be exclusive, but merely to provide guidance to the 
bankruptcy judge. 

 
In re Walter, 83 B.R. at 19-20, citing In re Continental Air Lines, Inc. 780 F.2d 1223, 1226 (5th 
Cir. 1986). 
 
 The facts of this case support the Debtor’s business decision to consummate a sale and is 

in the best interest of the Debtor’s creditors.  The Debtor does not have sufficient operating 

capital or post-petition financing to continue its operations.  In addition, the Debtor’s cash 

collateral authority with senior secured lender Gerber expires on July 10, 2017.  The Stipulated 

Order For Use Of Cash Collateral From December 26, 2016 Through January 10, 2017 And 

Order Thereon [Docket # 48] (“Cash Collateral Order”) provides that:  

On or before December 16, 2016, presentment of a binding letter of intent 
which provides for full payment to Lender on account of the Pre-Petition 
Indebtedness or is otherwise acceptable to Lender in its sole and absolute 
discretion, and which provides for a sale approved pursuant to Section 
363 of the Bankruptcy Code to close no later than January 10, 2017; 
provided, however, that Lender may extend either deadline in its sole and 
absolute discretion in writing;  

See Cash Collateral Order Section 15.k. [emphasis added] 

 Thus, the Debtor must consummate a sale by January 10th, otherwise the Debtor will 

have no cash or cash collateral with which to continue its operations and will need to, lay off its 

employees, and shut its doors and sell its assets on a piecemeal basis.  No creditor other than 

Gerber will receive anything from a liquidation of the Debtor’s assets.   

 In contrast, the sale as proposed herein will pay Gerber in full, with a distribution to 

general unsecured creditors.  Thus, the Debtor submits that the sale is justified by a sound 

business purpose. 
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2. Accurate and Reasonable Notice. 

Pursuant to §363(b)(1), a debtor in possession must give notice of any sale of property 

of the estate.  Transactions not in the ordinary course of business are generally governed by 

Federal Rule of Bankruptcy Procedure 6004.  Rule 6004(a) refers, in turn, to Rule 2002(a), 

which requires a twenty-one (21) day notice period for any “proposed use, sale, or lease of 

property of the estate other than in the ordinary course of business, unless the court for cause 

shown, shortens the time…” FRBP 2002(a).   

Concurrently herewith, the Debtor is mailing notice to all creditors and parties in interest 

of the proposed sale.  On December 21, 2016, Debtor filed a Notice Of Motion And Motion For 

Order (1) Approving Sale Procedures For The Sale Of Estate Property (2) Setting A Hearing 

On Motion For Sale Of Assets Of Estate (“Sale Procedures Motion”), which requested a sale 

hearing of January 10, 2016, which is less than 21 days’ notice and was granted by the Court. 

Thus, the Debtor has satisfied the notice requirements.  

3. Adequate Price. 

On December 28, 2015, ELF engaged Mirus Securities, Inc., a financial advisory and 

investment banking firm in order to provide services in connection with (1) a possible private 

placement of equity; and 2) a possible sale of at least a substantial amount of the assets of the 

capital stock.  For the past year, the Debtor has been actively marketing the sale of the company 

and engaged in discussions with several potential purchasers of the company.   

Despite several serious expressions of interest, Terraholdings is the only prospective 

buyer that has signed an asset purchase agreement, and paid a deposit towards the 

consummation of a sale.  Concurrently with the filing of this Motion, the Debtor is filing and 

serving to all creditors and parties a Notice of Sale of Estate Property and has filed a Sales 

Case 2:16-bk-25844-RK    Doc 58    Filed 12/30/16    Entered 12/30/16 15:49:07    Desc
 Main Document      Page 19 of 94



 

 

 

 

16 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Procedures Motion, so that the sale is subject to overbid.  Overbidding, will increase the 

likelihood that the estate will receive the highest and best price for the Assets.  

4. Good Faith.  

Finally, the Sale is proposed in good faith.  The “good faith” requirement focuses 

principally on the element of special treatment of a debtor’s insiders in the sale transaction.  

Industrial Valley Refrig. And Air Cond. Supplies, Inc, 77 B.R. 15, 21 (Bankr. E.D. Pa. 1987).  

Here, the Buyer is not an insider or affiliate of the Debtor, and the negotiations between the 

Buyer and Debtor regarding the proposed Sale were at arms-length and no collusion was 

involved.   Neither the Debtor, nor the Debtor’s CEO Kipp Strodden have a prior relationship 

with Terraholdings or its CEO David Bermeo.  The Purchase Agreement was extensively 

negotiated by all parties and all of the sale proceeds will go to pay creditors. .  

 B.  The Motion Should Be Granted Under 11 U.S.C. Section 363(f) 

Section 363(f) of the Bankruptcy Code describes the circumstances under which a 

debtor in possession may sell property of the estate free and clear of any interest of third parties 

in such property.  Section 363(f) provides, in pertinent part: 

The trustee may sell property under subsection (b) or (c) of this section free and  
clear of any interest in such property of an entity other than the estate, only if— 
 
(1) applicable nonbankruptcy law permits sale of such property free and clear of such 

interest; 
(2) such entity consents; 
(3) such interest is a lien and the price at which such property is to be sold is greater than 

the aggregate value of all liens on such property; 
(4) such interest is in bona fide dispute; or 
(5) such entity could be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of such interest. 
 

11 U.S.C. §363(f).   
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 Section 363(f) of the Bankruptcy Code was drafted in the disjunctive.  Thus, a debtor 

need only meet the provisions of one of the five subsections of section 363(f) in order for a sale 

of property to be free and clear of all liens, claims and interests. 

 The parties asserting an interest in the Debtor’s assets are as follows: 

1. Senior Lender Gerber. 

Gerber will be paid in full at the Closing of the sale unless there is a dispute as to 

Gerber’s secured claim, in which case Gerber’s lien will attach to the proceeds pending 

resolution of the claim. 

2. Junior Lienholders Scorpion, Vered and the Equipment Finance Lenders. 

To the extent any Scorpion, Vered and the Equipment Finance Lenders affirmatively 

consent or fail to object to this Motion, section 363 (f)(2) permits the sale free and clear of 

Liens.  In re Eliot, 94 B.R. 343,345 (E.D.Pa.1988).  In the Eliot case, the bankruptcy court 

approved the sale by a trustee of certain real property that was subject to a mortgage in favor of 

Citibank.  Citibank had received notice of the sale, but did not timely file an objection to the 

sale.  After the sale occurred, Citicorp filed a motion to set aside the sale, which was handled by 

the bankruptcy court as an adversary proceeding.  The bankruptcy court dismissed the 

complaint to set aside the sale, and Citicorp appealed the ruling.  The district court affirmed the 

dismissal, and, in so doing, stated: 

… if any of the five conditions of § 363(f) are met, the Trustee has the authority to 
conduct the sale free and clear of all liens. 
In this case, the authority for the sale can be found in 11 U.S.C. § 363(f)(2). That section 
allows the Trustee to sell the property free and clear of all liens because Citicorp 
consented to the sale. Citicorp consented to the sale by failing to make any timely 
objection after receiving notice of the sale. Citicorp contends that implied consent is 
insufficient to satisfy the consent requirement of § 363(f)(2). I disagree. 
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In re Elliot, 94 B.R. 343, 345, 1988 U.S. Dist. LEXIS 14495, *5 (E.D. Pa. 1988) [emphasis 

added]. 

 In its ruling, the Eliot court relied on In re Gabel, 61 B.R. 661 (Bankr. W.D.La.1985), 

which held that implied consent is sufficient to authorize a sale under §363(f)(2).  See also, In re 

Ex-Cel Concrete Company, Inc. 178 B.R. 198, 203 (9th Cir. BAP 1995) (“The issue here is 

whether there was consent or non-opposition by Citicorp”); FutureSource LLC v. Reuters Ltd., 

312 F.3d 281, 285 (7th Cir. 2002) (Lack of objection, provided, of course, there is notice, 

counts as “consent,” for purposes of section of the Bankruptcy Code permitting an interest in 

estate property to be extinguished by a bankruptcy sale if there is consent by the interest 

holder). 

All of the parties that assert a security interest in the Assets will receive notice of the 

proposed sale and will have an opportunity to respond to this Motion.  Moreover, if any other 

individual or entity believes that it has a security interest in the Assets, it will have an 

opportunity to assert a claim in response to this Motion.  Therefore, based upon the authority set 

forth above, the Debtor requests that the Court approve the Sale free and clear of all liens, 

claims, encumbrances and/or interests of any parties who may assert such liens, claims, 

encumbrances and/or interests against the Assets and who do not file a timely objection to the 

proposed sale by deeming all such parties to have consented to the proposed sale pursuant to 

Section 363(f)(2) of the Bankruptcy Code.  

// 

// 

// 

// 
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V. 

ASSUMPTION AND ASSIGNMENT OF UNEXPIRED LEASES 

 AND EXECUTORY CONTRACTS 

The Purchase Agreement requires that the Debtor assume and assign certain executory 

contracts and unexpired leases in which the Buyer desires to assume.  Buyer desires to assume 

the two (2) leases with the Equipment Finance Lenders: the RLC Finance Agreement and 

Summit Lease Agreement No. 105119 (“Equipment Leases”).  Each lease is behind one pre-

petition payment for a total cure amount of $4,205.48 (“Cure Amount”). 

Bankruptcy Code Section 365(a) and 1107(a) authorize a debtor in possession, “subject 

to the Court’s approval…[to] assume or reject any executory contract or unexpired lease of the 

debtor.”  A debtor in possession may assume or reject executory contracts for the benefit of the 

estate.  

Pursuant to Bankruptcy Code section 365(b)(1), assumption of executory contracts and 

unexpired leases requires a debtor to: (a) cure any existing defaults under such agreements; (b) 

compensate all non-debtor parties to such agreements for any actual pecuniary loss resulting 

from defaults; and (c) provide adequate assurance of future performance under the contract or 

lease.  11 U.S.C. § 365(b)(1). 

Under section 365(f) of the Bankruptcy Code, a debtor, after assuming a contract may 

assign its rights under the contract to a third party.  11 U.S.C. §365(f).  In re Crow Winthrop 

Operating Partnership, 241 F.3d 1121, 1124 (9th Cir. 2001) (finding that section 365(f) permits 

the assignment of contracts by debtors notwithstanding de facto anti-assignment clauses so as to 

permit debtors from realizing the full value of their assets).  
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Here, the Buyer desires to assume the equipment leases.  The Purchase Agreement 

provides for a reserve of $25,000 in order to cure any unexpired leases and executory contracts.   

The Debtor is only behind one pre-petition payment to each of the Equipment Finance Lenders, 

which totals $4,205.48.  Since the Buyer desires to assume the equipment leases, it is an 

appropriate exercise of the Debtor’s business judgment to seek to assume and assign those 

executory contracts and unexpired leases to facilitate the Debtor’s efforts to maximize the value 

of the estate for its creditors through this sale transaction.  The Debtor submits that the notice 

provisions and objection deadline for counterparties to raise objections to the assumption and 

assignment of the leases, are adequate to protect the rights of the nondebtor counterparties to the 

executory contracts and unexpired leases.  Furthermore, the Equipment Leases that will be 

assumed and assigned will be cured in full.  Thus, the Debtor requests authority to assume and 

assign any unexpired lease or executory contract that the Buyer so designates.  

VI. 

THE COURT HAS THE DISCRETION TO AND SHOULD WAIVE THE 

FOURTEEN-DAY PERIOD FOR THE EFFECTIVENESS OF A SALE ORDER 

 
Rule 6004(h) of the Federal Rules of Bankruptcy Procedure provides: “An order 

authorizing the use, sale, or lease of property other than cash collateral is stayed until the 

expiration of 14 days after entry of the order, unless the court orders otherwise.”  Fed. R. Bankr. 

P. 6004(h).   

The court can eliminate or reduce the 14-day stay period upon a showing that there is a 

sufficient business need to necessitate an immediate closing within the 14-day period and the 

interests of any objecting party, taking into account the likelihood of success on appeal, are 
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sufficiently protected.   10-6004 Collier on Bankruptcy P 6004.11.  In Yamaha Motor Corp., 

USA v. Perry Hollow Mgmt. Co., Inc. (In re Perry Hollow Mgmt. Co., Inc.), 297 F.3d 34, 41 

(1st Cir. 2002), the court affirmed the bankruptcy court's decision to waive the waiting period of 

Rule 6004(g) (now (h)). The appellate court found that the bankruptcy court acted properly 

within its discretion to waive the stay where the evidence at the hearing established that the sale 

price was reasonable, the buyer was ready to complete the sale the next day and there would be 

a charge for storage if there were a delay.  

Similarly, in Hower v. Molding Sys. Eng'g Corp., 445 F.3d 935, 938 (7th Cir. 2006) , 

the court affirmed the elimination of the stay where the debtor was down to its last five dollars, 

had dozens of employees who needed to be paid and a purchaser who made $250,000 available 

to keep operations going. In In re Nature Leisure Times, LLC, 59 C.B.C.2d 121, 2007 Bankr. 

LEXIS 4333 (Bankr. E.D. Tex. Dec. 19, 2007), the court noted that it was appropriate to 

eliminate the waiting period under Rule 6004(h) because the estate had negative cash flow and 

the trustee should not be required to continue to operate the estate with third party moneys. 

Similarly, here the need to proceed sooner with the sale outweighs any objecting party's 

interests.  The Debtor does not have sufficient cash or cash collateral use to continue operations 

and any delay will cause harm to the Debtor’s ability to maintain its relationships with its 

customers.  A deterioration of the Debtor’s relationships with its customers will impact the 

value of the company and severely prejudice all creditors.   This weighs in favor of allowing the 

transaction contemplated by the Purchase Agreement to close as soon as possible.  Accordingly, 

the Debtor request that the Court order that the sale may be effectuated immediately upon entry 

of the order. 

// 
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VII. 

CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court enter an order: 

1. Approving the Motion and authorizing, pursuant to a sale order in substantially the form 

attached to the Stroden Declaration as Exhibit “1” (“Sale Order”), the sale of the Assets 

as defined herein to Buyer or to a bidder with a higher, better or otherwise best bid for 

the Assets (which such highest and best bidder may be Buyer or a qualified third party 

overbidder, and is hereinafter referred to as the “Successful Bidder”), pursuant to the 

terms of that certain Asset Purchase Agreement attached as Exhibit “2” to the Stroden 

Declaration, or if not to Buyer pursuant to its existing bid, then to an overbidder 

pursuant to terms that are substantially similar to the Purchase Agreement; 

2. Authorizing, with appropriate findings as set forth in the Sale Order, the sale of the 

Assets to the Successful Bidder, free and clear of all claims, liens, security interests, 

charges, encumbrances, adverse interests of any kind and all other liabilities, including, 

without limitation, successor liabilities pursuant to Section 363 of the Bankruptcy Code; 

3. Finding that the Successful Bidder has acted in good faith and is entitled to the 

protections of 11 U.S.C. §363(m); 

4. With appropriate findings of the Court regarding the adequacy of notice to creditors and 

parties in interest relating to the within Motion; 

5. Waiving the fourteen (14) day stay of order provided in Rules 6004(h) and 6006(d) of 

the Federal Rules of Bankruptcy Procedure; and 

// 

// 
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6. Granting such other and further relief as the Court deems just and appropriate. 

 

Dated:  December 30, 2016   WEINTRAUB & SELTH, APC 

 
      By /s/ Elaine V. Nguyen  

Daniel J. Weintraub 
James R. Selth 
Elaine V. Nguyen 
[Proposed] Attorneys for Debtor and 
Debtor-in-Possession, 
ESSENTIAL LIVING FOODS, INC. 
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DECLARATION OF KIPP STRODEN 

I, KIPP STRODEN, declare as follows: 

1. I am an individual over the age of eighteen and am the Chief Executive Officer 

of Essential Living Foods, Inc., a Florida corporation and the debtor and debtor in possession 

herein (“Debtor” or “ELF”).  Each of the facts contained in this declaration is based on my 

personal knowledge and books and records of the Debtor kept in the ordinary course.  If called 

as a witness, I could and would competently testify thereto.   

2. On December 1, 2016 (“Petition Date”), ELF commenced the instant bankruptcy 

case (“Case”) by filing an emergency petition under Chapter 11 of the United States 

Bankruptcy Code, 11 U.S.C. § 101 et seq. (“Bankruptcy Code”).   

3. Attached hereto as Exhibit “1” is a proposed Sale Order. 

4. Attached hereto as Exhibit “2” is the Asset Purchase Agreement between the 

Debtor and Terraholdings.  

5. Attached hereto as Exhibit “3” is a UCC report, which reflects all the Debtor’s 

secured creditors. 

6. Attached hereto as Exhibit “4” is a true and correct copy of the Finance 

Agreement between the Debtor and RLC. 

7. Attached hereto as Exhibit “5” is a true and correct copy of the Lease 

Agreement No. 105119 between the Debtor and Summit Funding Group.  

8. Attached hereto as Exhibit “6” is the Offer To Purchase Assets of Essential 

Living Foods, Inc. from Terraholdings. 

History of the Debtor 

9. Incorporated in 2004, ELF, is a benefit corporation that sells sustainably sourced 
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organic superfoods, sourced from small farms around the world with concentrations in 

Ecuador, Peru and Indonesia.  Beon Holdings, Inc., is ELF’s parent company and does not own 

any assets other than its interest in ELF. 

10. ELF’s mission is to support sustainable agricultural practices and support 

meaningful farm development.  ELF is a member of “1% of the Planet”, an organization whose 

members donate at least 1% of their annual net revenues to environmental organizations 

worldwide.  ELF’s primary products include goji berries, golden berries, maca, raw cocoa, 

smoothie blends, trail mixes, supplements and other organic superfoods and snacks.  ELF sells 

its products in health food stores and grocery stores across the country, including Costco and 

Whole Foods.  

11. Currently, ELF has a co-manufacturing facility in Commerce, a third-party 

logistics warehouse in Los Angeles and several warehouses.  ELF has eight (8) full time 

employees, consisting of an account manager, sales staff, warehouse and logistics manager, 

food and safety manager and administrative staff.   

Precipitation of Bankruptcy Filing  

12. The company began to experience financial difficulty when a predatory investor, 

Pegasus Capital Advisors (“Pegasus”), attempted a hostile takeover of the company in 2013, 

including commencing a lawsuit in the Supreme Court of the State of New York, County of 

New York Index No. 653523/15 entitled Pegasus Strategic Partners, LLC et. al v. Kipp L. 

Stroden et. al.  Pegasus has agreed to dismiss the lawsuit and is in the process of doing so.  

While the lawsuit will be dismissed shortly, the effect of the lawsuit has been damaging to 

ELF’s ability to raise capital and caused ELF to begin falling behind on its payables.   

13. These activities placed a drain on ELF’s resources and on June 10, 2015, 

Case 2:16-bk-25844-RK    Doc 58    Filed 12/30/16    Entered 12/30/16 15:49:07    Desc
 Main Document      Page 29 of 94



 

 

 

 

26 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

desperate for cash, ELF entered into a Loan and Security Agreement dated June 10, 2015 with 

Gerber (“Gerber Loan”), whereby ELF borrowed against its accounts receivables at high 

interest rates and fees.  As of the Petition Date, the amounts due under the Gerber Loan had an 

unpaid principal balance of approximately $1,085,000.    

14. For the past 11 months, ELF has been actively marketing the company and was 

close to consummating a sale pursuant to an assignment for benefit of creditors (“ABC”), just 

weeks before this case was filed.  However, the ABC fell through when the buyer elected to 

cancel the sale. The Debtor has had other expressions of interests from prospective buyers.  

However due to Gerber’s collection activities and the Debtor’s inability to pay Gerber other 

than through a sale, the Debtor was forced to seek bankruptcy relief to preserve the going-

concern value of its business so that the Debtor could continue its negotiations with buyers.  

The Debtor’s Lienholders 

15. The Debtor’s secured creditors are: 

a. Gerber: The Debtor and Gerber entered into that certain Loan and Security 

Agreement dated June 10, 2015 (“Gerber Loan”) whereby Gerber made loans 

and advances to the Debtor.  As of the Petition Date, the amounts due under 

the Gerber Loan had an unpaid principal balance of approximately 

$1,085,000.   Gerber asserts that the amounts due under the Gerber Loan are 

secured by a perfected blanket lien on all or substantially all the Debtor’s 

assets by the loan documents and a UCC-1 Financing Statement filed on June 

9, 2015, as Document No. 201504081097.   

b. Scorpion: The Debtor and Scorpion entered into that certain Secured 

Convertible Promissory Note dated November 17, 2014 (“Scorpion Loan”) 
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whereby Scorpion loaned the Debtor the principal amount of $25,000.00 to 

the Debtor.  Scorpion asserts that the amounts due under the Scorpion Loan 

are secured by a blanket lien on all or substantially all the Debtor’s assets by 

the loan documents and a UCC-1 Financing Statement filed on August 6, 

2014 as Document No. 201401959227. 

c. Vered: The Debtor and Vered entered into that certain Secured (“Vered 

Loan”) whereby Vered loaned the Debtor the principal amount of 

$400,000.00 to the Debtor.  Vered asserts that the amounts due under the 

Vered Loan are secured by a blanket lien on all or substantially all of the 

Debtor’s assets by virtue of a UCC-1 Financing Statement filed on 

November 19, 2014 as Document No. 201402611763. 

16. Equipment Financing Lenders: 

a. RLC Funding A Division of Navitas Lease Corp (“RLC”).  RLC’s claim is 

secured by claim is secured by certain equipment of the Debtor.  The Debtor 

is behind one pre-petition payment of $1,571.24. 

b. CIT Finance LLC/ Summit Funding Group (“CIT”).  CIT’s claim is secured 

by certain equipment of the Debtor.  The Debtor is behind one pre-petition 

payment of $2,634.24. 

c. Wells Fargo Bank N.A. (“WFB”):  WFB has a lien on a fork lift, which has 

been paid in full. 

Marketing Efforts and Background of Purchaser 

17. I believe that an orderly, going concern sale of the Property will maximize the 

value of the company for the benefit of creditors and other interest parties and is therefore 
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preferable to any effort to dispose of the Property on a piecemeal basis, which will yield 

significantly less than a sale of the company. 

18. On December 28, 2015, ELF engaged Mirus Securities, Inc. (“Mirus), a financial 

advisory and investment banking firm in order to provide services in connection with (1) a 

possible private placement of equity; and (2) a possible sale of at least a substantial amount of 

the assets or the capital stock.  For the past year, I have been actively marketing the sale of the 

company and engaged in discussions with several potential purchasers of the company.  Mirus 

has solicited over 50 angel investors and approximately 120 institutional investors. The majority 

of these angels and institutions rejected the investment opportunity based on the debt load of the 

company and a lawsuit pending from Pegasus Capital advisors (a previous investor). 

19. Throughout the summer and fall of 2016, Mirus and I engaged in discussions for 

a possible sale with Sentry Financial, Better Body Foods, Healthy Brands Collective, The Hecht 

Family Office, and a Hollywood celebrity.  While these individuals/entities made serious 

expressions of interests, none signed a written offer or paid a deposit. 

20. Post-petition, the Debtor was introduced to Terraholdings by Tylor Gage, the 

CEO of Runa beverage company, a company that is unrelated to the Debtor company.  

Terraholdings is not an insider of the Debtor, and the Debtor has no prior relationship with 

Terraholdings or its CEO, David Bermeo.   

21. I also have no prior relationship with Terraholdings and David Bermeo. 

22. Terraholdings is the only prospective buyer that has signed an asset purchase 

agreement, and paid a deposit towards the consummation of a sale.  On December 15, 2016, 

Terraholdings executed an Offer To Purchase Assets of Essential Living Foods, Inc., 

(“Terraholdings Offer”) a copy of which is attached hereto as Exhibit “4”.  The Purchase 
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Agreement is the only signed offer for the Assets, pays senior secured Gerber in full, and is the 

highest best price the Debtor has received thus far.  On December 15, 2016, Terraholdings paid 

an initial deposit of $50,000 deposit to Weintraub & Selth’s trust account pending the Closing. 

23. The Debtor will continue to market a sale of the company until the Sale Hearing. 

24. I believe that such a sale will provide the best opportunity for maximizing the 

value of the estate, and the only way in which unsecured creditors will receive a distribution.  

The company has very little operating capital with which to fulfill its purchase orders and 

continue operations, thus unless a sale is approved within a short period of time, operations will 

completely stop and the value of the company will crater. 

25. In addition, the Debtor’s cash collateral authority with senior secured lender 

Gerber expires on July 10, 2017.  Thus, the Debtor must consummate a sale by January 10th, 

otherwise the Debtor will have no cash or cash collateral with which to continue its operations 

and will need to, lay off its employees, and shut its doors and sell its assets on a piecemeal 

basis.  No creditor other than Gerber will receive anything from a liquidation of the Debtor’s 

assets.   

I declare under penalty of perjury that the foregoing is true and correct.  Executed this 

____th day of December 2016, at _______________, California. 

  
___________________________ 

       Kipp Stroden 
  

 

30 Los Angeles
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

Daniel J. Weintraub - Bar #132111   
James R. Selth - Bar #123420 
Elaine V. Nguyen - Bar #256432       
WEINTRAUB & SELTH, APC 
11766 Wilshire Boulevard, Suite 1170 
Los Angeles, CA 90025 
Telephone: (310) 207-1494 
Facsimile: (310) 442-0660 
Email: elaine@wsrlaw.net 
 
[Proposed] Attorneys for Debtor  
and Debtor-in-Possession, ESSENTIAL LIVING FOODS, INC. 
 

UNITED STATES BANKRUPTCY COURT 
 

CENTRAL DISTRICT OF CALIFORNIA – LOS ANGELES DIVISION 
 

 
 
In re 
 
 
ESSENTIAL LIVING FOODS, INC. 

 
 
 
 Debtor and Debtor-In-Possession. 
 
 

 
 
 
 
 

 
 
 

 
 
 
 
 
 
 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
Case No. 2:16-bk-25844-RK 
 
Chapter 11 
 
ORDER GRANTING DEBTOR’S 
MOTION FOR ORDER    
1. APPROVING THE SALE OF 

SUBSTANTIALLY ALL ASSETS OF 
THE ESTATE FREE AND CLEAR 
OF LIENS, CLAIMS, INTEREST 
AND ENCUMBRANCES 
PURSUANT TO 11 U.S.C. §363(B)(1) 
AND (F)(2); AND 

2. AUTHORIZING ASSUMPTION 
AND ASSIGNMENT OF CERTAIN 
UNEXPIRED LEASES AND 
EXECUTORY CONTRACTS 

 
Hearing 
Date:           January 10, 2017 
Time:          3:00 p.m. 
Place:          255 E. Temple Street 
                    Los Angeles, CA 90012 
                    Courtroom 1675 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

IN SAID DISTRICT, AT THE TIME AND PLACE ASCRIBED ABOVE: 
 

The Court held a hearing (the “Sale Hearing”)1to consider DEBTOR’S MOTION FOR 

ORDER 1. APPROVING THE SALE OF SUBSTANTIALLY ALL ASSETS OF THE ESTATE 

FREE AND CLEAR OF LIENS, CLAIMS, INTEREST AND ENCUMBRANCES PURSUANT TO 

11 U.S.C. §363(B)(1) AND (F)(2); AND 2. AUTHORIZING ASSUMPTION AND ASSIGNMENT 

OF CERTAIN UNEXPIRED LEASES AND EXECUTORY CONTRACTS (the “Sale Motion”) 

filed by Essential Living Foods, Inc., a Florida corporation and the debtor and debtor in 

possession herein (“Debtor” or “ELF”), pursuant to 11 U.S.C. §§ 363 (b)(1) and (f)(2), and Rules 

2002, 6004, 9013 and 9014 of the Federal Rules of Bankruptcy Procedures (the “Bankruptcy 

Rules”), for the entry of an order authorizing and approving the sale of substantially all of the  

Debtor’s assets (“Assets”) free and clear of all liens, claims, and encumbrances pursuant to that 

certain Asset Purchase Agreement by and between the Debtor and Terraholdings, LLC 

(“Terraholdings” or “Buyer”), or to a bidder with a higher, better or otherwise best bid for the 

Assets (which such highest and best bidder may be Buyer or a qualified third party overbidder, 

and is hereinafter referred to as the “Successful Bidder”). 

The Court having reviewed and considered the Sale Motion, and all briefs, evidence and 

declarations filed in support of the Sale Motion; and determining that the relief requested in the 

Sale Motion and the approval of the Sale to the Successful Bidder of the Assets as identified in 

the Asset Purchase Agreement is in the best interests of the Debtor, the Debtor’s estate, creditors, 

and other parties-in-interest herein, 

 

 

                                              
1   All capitalized terms used, unless otherwise defined herein, shall have the meanings set forth in the 
Sale Motion or in the Asset Purchase Agreement. 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

IT IS HEREBY FOUND AND DETERMINED: 

A.  The Court has jurisdiction to consider the Sale Motion and the relief requested 

therein and to enter this Order pursuant to 28 U.S.C. §§ 157 and 1334, and this is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2). 

B.  As evidenced by the proof of service and declarations filed with the Court, proper, 

timely, adequate, and sufficient notice of the Sale Motion, the Auction, and the Sale Hearing has 

been provided by serving (i) the Office of the United States Trustee; (ii) Buyer; (iii) all creditors of 

the Estate; (iv) all entities who had filed a request for electronic service of papers in the case; and 

(v) all parties identified after reasonable inquiry as contract counterparties to the Estate; and by 

follow-up communications with potential bidders. 

C.  Such notice was good and sufficient, reasonably calculated to all potentially 

interested parties, and appropriate for all purposes under the particular circumstances of this case 

and no other or further notice of the Sale Motion, this Order, the Asset Purchase Agreement, or the 

Sale Hearing is required. 

D.  A reasonable opportunity to object or be heard with respect to the Sale Motion and 

the relief requested therein has been afforded to all interested parties and entities. 

E.  Through a competitive sale process open to the public in which the Debtor sought 

higher and better offers for the Assets through notice of the Sale Motion and the Auction, the 

Debtor and its professionals afforded potential purchasers a full, fair, and reasonable opportunity 

to make a higher and better offer to purchase the Assets. The Debtor conducted an Auction in 

accordance with the bid procedures (“Bid Procedures”) approved by an order of this Court entered 

on December 28, 2016 [Docket #49]; and the Successful Bidder was determined by the Debtor to 

have submitted the highest and/or otherwise best bid at the Auction for the assets that are the 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

subject of the Asset Purchase Agreement, which are more fully described in the Asset Purchase 

Agreement. 

F.  The terms and conditions of the Asset Purchase Agreement, including but not 

limited to the total consideration, are fair and reasonable. The aggregate consideration provided by 

the Successful Bidder for the Assets pursuant to the Asset Purchase Agreement (i) is fair and 

reasonable, (ii) is the highest and best offer for the Assets, (iii) will provide a greater recovery for 

the Debtor’s creditors than would be provided by any other practical, available alternative, and (iv) 

constitutes reasonably equivalent value and fair consideration. 

G.  The Debtor has advanced sound and sufficient business justification, and it is a 

reasonable exercise of its business judgment to enter into the Asset Purchase Agreement. 

H.  The Debtor has full power and authority to execute the Asset Purchase Agreement 

and all other documents contemplated thereby, and the Debtor has duly and validly authorized the 

sale of the Assets. Other than this Order, no consents or approvals are required for the Debtor or 

the Successful Bidder to consummate the Asset Purchase Agreement. 

I.  The consummation of the Asset Purchase Agreement is properly authorized under 

all applicable provisions of the Bankruptcy Code, including, without limitation, sections 105 and 

363 of the Bankruptcy Code, and all of the applicable provisions of such sections have been 

complied with in respect of the Asset Purchase Agreement. 

J.  The Debtor may sell the Assets free and clear of all liabilities of any kind or 

nature whatsoever because one or more of the standards set forth in section 363(f)(1)- (5) of the 

Bankruptcy Code has been satisfied.  

K. The Asset Purchase Agreement must be approved and consummated promptly in 

order to prevent the Estate from becoming administratively insolvent. Time is of the essence in 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

closing the Asset Purchase Agreement, and the Debtor and the Successful Bidder intend to close 

the Asset Purchase Agreement as soon as possible.  

ACCORDINGLY, THE COURT HEREBY ORDERS THAT: 

1.  The findings of fact set forth above and the conclusions of law stated herein shall 

constitute the Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, 

made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent any finding 

of fact later shall be determined to be a conclusion of law, it shall be so deemed, and to the extent 

any conclusion of law later shall be determined to be a finding of fact, it shall be so deemed. 

2.  The Sale Motion is GRANTED in its entirety. 

3.  The Asset Purchase Agreement and each of the agreements, documents, exhibits, 

and instruments executed in connection therewith are approved in their entirety pursuant to 

sections 105 and 363 of the Bankruptcy Code. 

TRANSFER OF THE ASSETS FREE AND CLEAR 

4.  Pursuant to 11 U.S.C. §§ 363 (b)(1) and (f)(2), the Debtor and the Successful 

Bidder are each hereby authorized and directed to (i) enter into, (ii) execute, and (iii) take all 

actions and execute all documents reasonably necessary or appropriate to effectuate any 

obligations under the Asset and Purchase Agreement and to transfer the Assets free and clear of all 

liens, claims, interests, and encumbrances, to the Successful Bidder and to execute and deliver 

such other documents and take such other actions as are necessary to effectuate the transactions 

contemplated by the Asset Purchase Agreement. 

5. Except as otherwise specifically provided in the Asset Purchase Agreement, the 

sale of the Assets to Successful Bidder pursuant to this Order and the Asset Purchase Agreement 

will vest the Successful Bidder with good title to the Assets, free and clear of all liabilities, 

including all liens, pledges, mortgages, deeds of trust, security interests, conditional sales, royalty 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

rights or agreements, or other title retention agreements, debts, obligations, demands, judgments, 

claims (as that term is defined in section 101(5) of the Bankruptcy Code), interests (ownership or 

other), encumbrances, leases, charges, options, preferential rights, easements, servitudes, transfer 

restrictions under any shareholder or similar agreement, guaranties, contractual commitments, 

rights of first offer, rights of first refusal (and other such similar restrictions), rights of setoff, 

netting, deduction and recoupment, and matters of any kind and nature, whether arising prior to or 

subsequent to the commencement of this case, whether under any theories of successor or 

transferee liability and whether imposed by agreement, understanding, law, equity, or otherwise. 

In addition to the other rights and protections afforded by this Order, the sale of the Assets to the 

Successful Bidder shall entitle Successful Bidder to all of the benefits of a good-faith purchaser 

who takes the Assets for value in a public foreclosure auction pursuant to California Civil Code. 

6. All persons and entities, including, but not limited to, the Debtor and all (a) holders 

of the Debtor’s indebtedness, (b) debt security holders, (c) equity security holders, (d) 

governmental, tax, and regulatory authorities, (e) lenders, (f) current and former officers, directors, 

and employees, (g) insiders of the Debtor (as defined in 11 U.S.C. § 101(31)) and (h) trade and 

other creditors, holding claims against the Debtor or the Assets (whether legal or equitable, 

secured or unsecured, matured or unmatured, contingent or noncontingent, senior or 

subordinated), arising on or before the Closing, or out of, under, in connection with, or in any way 

relating to, events occurring prior to the Closing, hereby are forever barred, estopped, and 

permanently enjoined from asserting such claims of any kind and nature against Successful 

Bidder, its members, affiliates, designees, officers, directors, employees, agents, successors or 

assigns, financial advisors, legal professionals, or any of their respective properties. 

7.  This Order (i) is and shall be effective as a determination that, upon the Closing 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

Date, in accordance with and as allowed by Sections 105 and 363 of the Bankruptcy Code, all 

liens, claims, and interests existing as to the Assets prior to the Closing have been unconditionally 

released, discharged, and terminated in each case as to the Assets; and (ii) is and shall be binding 

upon and shall govern acts of all entities, including, without limitation, all filing agents, filing 

officers, title agents, title companies, recorders of mortgages, recorders of deeds, registrars of 

deeds, administrative agencies, governmental departments, secretaries of state, federal, state, and 

local officials, including the United States Patent and Trademark Office, and all other persons and 

entities who may be required by operation of law, the duties of their office, or contract, to accept, 

file, register or otherwise record or release any documents or instruments that reflect that 

Successful Bidder is the owner and/or assignee of the Assets free and clear of all liens, claims, and 

interests. 

8. The Successful Bidder shall not in any way whatsoever be liable or responsible as a 

successor or otherwise for any claims, liabilities, debts, commitments or obligations (whether 

known or unknown, disclosed or undisclosed, absolute, contingent, inchoate, fixed or otherwise) 

of or against the Debtor or its operations, or any claims, liabilities, debts, commitments or 

obligations in any way whatsoever relating to or arising from the Assets or the Debtor’s 

ownership, use or control of the Assets on or prior to the Closing, or any such claims, liabilities, 

debts, commitments or obligations that in any way whatsoever relate to the Assets during periods 

on or prior to the Closing or that are to be observed, paid, discharged or performed on or prior to 

the Closing, or any such liabilities calculable by reference to the Debtor or its assets or operations, 

or relating to the Debtor’s continuing conditions existing on or prior to the Closing, which claims, 

liabilities, debts, commitments and obligations are hereby extinguished insofar as they may give 

rise to such liability, without regard to whether the claimant asserting any such claims, liabilities, 

debts, commitments or obligations has delivered a release thereof. 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

ASSUMPTION AND ASSIGNMENT OF UNEXPIRED LEASES AND ASSIGNED 

CONTRACTS 

 9. Pursuant to sections 105(a) and 365 of the Bankruptcy Code, and subject to and 

conditioned upon the Closing of the Sale, the Debtor’s assumption and assignment to the 

Successful Bidder of (i) Lease Agreement No. 105119 and (ii) the RLC Finance Agreement 

(“Equipment Leases”) is hereby approved. 

 10. Subject to the payment of $4,205.48 (“Cure Amount”) upon Closing, the Debtor is 

authorized to execute and deliver to the Successful Bidder such documents or other instruments as 

may be necessary to assign and transfer the equipment leases to the Successful Bidder. 

 11. The payment of the Cure Amount shall (a) effect a cure of all defaults existing 

under the Equipment Leases as of the Closing Date; and (b) compensate for any pecuniary loss to 

such non-Debtor party resulting from such default.  After the payment of the relevant Cure 

Amount, neither the Debtor nor the Successful Bidder shall have any further liabilities to the 

counterparties to the Equipment Leases other than the Successful Bidder’s obligations under the 

Equipment Leases that accrue and become due and payable on or after the Closing Date.  

12.  The Equipment Leases shall be transferred to, and remain in full force and effect 

for the benefit of, the Successful Bidder in accordance with their respective terms, notwithstanding 

any provision in any such lease/contract that prohibits, restricts, or conditions such assignment or 

transfer. 

13. The Successful Bidder is able to provide adequate assurance of future performance 

under the Equipment Leases within the meaning of sections 365(b)(1)(C), 365(b)(3) (to the extent 

applicable), and 365(f)(2)(B) of the Bankruptcy Code. 
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WEINTRAUB & SELTH, APC. 

 
Los Angeles, CA 

 

MISCELLANEOUS PROVISIONS 

14. The transaction contemplated by the Purchase Agreement is undertaken by the 

Successful Bidder in good faith, as the term is used in section 363(m) of the Bankruptcy Code, and 

accordingly, the Successful Bidder is a purchaser in good faith of the Assets and is entitled to all 

the protections afforded by section 363(m) of the Bankruptcy Code. 

15. This Order shall be effective and enforceable immediately upon entry of this Order 

and the stay imposed by Bankruptcy Rules 6004 (d) and (h) are hereby waived. 

 

       ### 
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This form is mandatory.  It has been approved for use by the United States Bankruptcy Court for the Central District of California. 
 

June 2012 F 9013-3.1.PROOF.SERVICE 

PROOF OF SERVICE OF DOCUMENT 
 
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business address is: 
 

11766 Wilshire Blvd., Ste. 1170, Los Angeles, CA 90025 
 
A true and correct copy of the foregoing document entitled (specify): DEBTOR’S MOTION FOR ORDER    
1. APPROVING THE SALE OF SUBSTANTIALLY ALL ASSETS OF THE ESTATE FREE AND 

CLEAR OF LIENS, CLAIMS, INTEREST AND ENCUMBRANCES PURSUANT TO 11 U.S.C. 
§363(B)(1) AND (F)(2); AND 

2. AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN UNEXPIRED LEASES 
AND EXECUTORY CONTRACTS; MEMORANDUM OF POINTS AND AUTHORITIES; 
DECLARATION OF KIPP STRODEN IN SUPPORT THEREOF  

will be served or was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in 
the manner stated below: 

 
1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):  Pursuant to controlling General 
Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document. On 
December 30, 2016, I checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that 
the following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated 
below: 

 Martin J Brill     mjb@lnbrb.com 
 Kenneth G Lau     kenneth.g.lau@usdoj.gov 
 Elaine Nguyen     elaine@wsrlaw.net, melissa@wsrlaw.net;vinnet@ecf.inforuptcy.com 
 Juliet Y Oh     jyo@lnbrb.com, jyo@lnbrb.com 
 Scott H Olson     solson@vedderprice.com, ecfdocket@vedderprice.com,jcano@vedderprice.com,jparker@vedderprice.com 
 Melanie Scott     melanie.scott@usdoj.gov 
 James R Selth     jim@wsrlaw.net, jselth@yahoo.com;melissa@wsrlaw.net;vinnet@ecf.inforuptcy.com 
 United States Trustee (LA)     ustpregion16.la.ecf@usdoj.gov 
 Daniel J Weintraub     dan@wsrlaw.net, melissa@wsrlaw.net;vinnet@ecf.inforuptcy.com 

 2.  SERVED BY UNITED STATES MAIL:   
On (date) December 30, 2016, I served the following persons and/or entities at the last known addresses in this 
bankruptcy case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United 
States mail, first class, postage prepaid, and addressed as follows. Listing the judge here constitutes a declaration that 
mailing to the judge will be completed no later than 24 hours after the document is filed. 
 
Secured Creditors: 
Gerber Finance, Inc.  
Scott H. Olson--- 275 Battery Street, Suite 2464 San Francisco, CA 94111 
William H. Thorsness-- Vedder Price P.C. 222 North LaSalle Street Chicago, IL 60601 
 
Gerber Finance Inc. 
488 Madison Avenue, FL 800 
New York, NY 10022-5728 
   
Vered Private Equity, LLC and Scorpion Group, LLC 
Eric Walker | Perkins Coie LLP 
131 S. Dearborn, Street Suite 1700 
Chicago, IL 60603-5559 
 
Scorpion Group LLC 
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101 California Street, Suite 1025 
San Francisco, CA 94111-6106 
 
Scorpion Group LLC 
3555 Timmons Lane, Suite 800 
Houston, TX 77027 
Vered Private Equity LLC 
101 California Street, Suite 1025 
San Francisco, CA 94111-6106 
 
Vered Private Equity LLC 
3555 Timmons Lane, Suite 800 
Houston, TX 77027 
 
Equipment Financing Lenders: 
CIT Finance LLC/ Summit Funding Group, Inc.  
10201 Centurion Parkway North  
Jacksonville, FL 32256 
 
Summit Funding Group, Inc. 
4680 Parkway Drive, Suite 300 
Mason, OH 45040 
 
RLC Funding A Division of Navitas Lease Corp 
814 Highway A1A North, Suite 205 
Ponte Vedra Beach, FL 32082 
 
Wells Fargo Bank N.A. 
300 Tri-State International, Ste. 400 
Lincolnshire, IL 60069 
 
RSF Social Enterprise, Inc. 
1002 O’Reilly Avenue 
San Francisco, CA 94129 
 
Rudolf Striner Foundation 
1002A O’Reilly Avenue 
San Francisco, CA 94129 
 
3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method 
for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) December 30, 2016, I 
served the following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in 
writing to such service method), by facsimile transmission and/or email as follows.  Listing the judge here constitutes a 
declaration that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the 
document is filed. 
Personal delivery to Chambers of Hon. Robert N. Kwan, United States Bankruptcy Court, Los Angeles 
Division 
Counsel for Vered Private Equity, LLC and Scorpion Group, LLC: Eric Walker, Perkins Coie, LLP Email: 
EWalker@perkinscoie.com 
 
I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 
12/30/2016               Melissa Layne   /s/ Melissa Layne 
Date Printed Name  Signature 
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