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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

In Re:        Case No: 17-40376 

 

Boyle Jr., Eugene H.         Chapter 11 

 

Debtor.      Hon. Mark A. Randon 

_______________________________________/ 

 

DEBTOR’S MOTION TO APPROVE SALE, FREE AND CLEAR OF ANY INTERESTS, 

OF 737 LAKE SHORE ROAD, GROSSE POINTE SHORES, MICHIGAN 

 

Debtor Eugene H. Boyle Jr., the chapter 11 debtor-in-possession (the “Debtor”), in the 

above-captioned bankruptcy case, by and through his counsel, files this motion (the “Motion”) 

pursuant to sections 105(a), 1107(a), and 363(b) of title 11 of the United States Code (the 

“Bankruptcy Code”) and Rules 2002 and 6004 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), and Local Rules of Bankruptcy Procedure for the Eastern District of 

Michigan (“Local Rules”) 6004-1 and 9014-1, for the entry of an order attached hereto as Exhibit 

1 (the “Order”): 

Jurisdiction  

1. This Court has jurisdiction of the matter pursuant to 28 U.S.C. §§ 157 and 1334.  

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.  

3. The statutory bases for the relief requested herein are 11 U.S.C. § 105(a) and 363, 

Federal Rules of Bankruptcy Procedure 2002 and 6004, and Local Rule of Bankruptcy Procedure 

for the Eastern District of Michigan (“Local Rules”) 6004-1.  
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Background 

 

4. The above matter was commenced by the voluntary Chapter 11 petition filed by 

Eugene H. Boyle Jr. (the “Debtor”) on January 12, 2017, (the “Petition Date”). 

5. On January 26, 2017, the Debtor filed his Statement of Financial Affairs and 

Schedules A through J [Docket No. 16]. 

6. In Schedule A, the Debtor listed his interests in real property.  Included in Schedule 

A is a property located at 737 Lake Shore Rd., Grosse Pointe Shores, Michigan (the “Real 

Property”). 

7. The Schedules indicate that the Real Property is valued at $975,000.00. Upon 

information and belief, First State Bank (the “Bank”) holds a secured claim of $490,000.00 on the 

Real Property. 

8. Additionally, Babak and Sara Seidarabi (the “Seidarabis”) hold a secured claim of 

$125,000.00 on the Real Property.  

9. The Village of Grosse Pointe Shores (“GPS”) holds a tax lien on the Real Property 

amounting to approximately $65,000.00.  However, the Debtor is only liable for half of the lien, 

amounting to approximately $32,500.00.  In addition to unpaid taxes, the Debtor and Mrs. Boyle 

owe $3,600 in unpaid water bills.   

10. The Real Property is held in joint tenancy by the Debtor and his ex-wife, Catherine 

Metry Boyle (“Mrs. Boyle”).  The Debtor holds equity in the Real Property of approximately 

$97,500.00. 

11. On August 11, 2016, a “Judgment of Divorce,” attached hereto as Exhibit 5, was 

entered in Eugene H. Boyle, Jr. v. Catherine Metry Boyle, Case No. 14-109836-DM, pending in 

Wayne County Circuit Court, Judge Martha M. Snow presiding (the “Divorce Matter”).  
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12. Pursuant to the Judgment of Divorce, upon the sale of the Real Property, First State 

Bank and the Seidarabis are to be paid first from the sale of the Real Property.  Judgment of 

Divorce, p. 8.  Thereafter, the proceeds are to be divided equally between the Debtor and Mrs. 

Boyle.  Id.  According to the Judgment of Divorce, the Debtor is required to pay certain unpaid 

property taxes and the water bill.  

13. However, the Debtor is appealing the Judgment of Divorce.  Eugene H. Boyle Jr., 

v. Catherine Metry Boyle, Docket No. 33456, pending in the State of Michigan Court of Appeals 

(the “Appeal”).  

14. Further, consistent with the Appeal, the Debtor plans to file an objection to any and 

all claims of Mrs. Boyle as set forth in Schedule E/F (the “Objection to Claims”).  See Claim Nos. 

4.7-4.9.   

15. On January 25, 2017, Jeffery P. Torrice (the “Buyer”) offered to purchase the Real 

Property for $975,000.00, and the Debtor has agreed to sell the Real Property (the “Sale”), subject 

to this Court’s approval.  The Debtor has signed a purchase agreement, which was made contingent 

on court approval. (A copy of the Purchase Agreement is attached as Exhibit 2 (the “Purchase 

Agreement”)). 

16. In the event the Debtor is able to obtain a higher offer or an offer that is more 

beneficial to the estate after the filing of this Motion, the Debtor will execute a purchase agreement 

with the higher offeror. There will not be a “break-up fee” paid to the purchaser identified on the 

Purchase Agreement. 

17. The sale will result in payment in full of all liens against the Debtor on the Real 

Property. Specifically the Bank, the Seidarabis, and GPS (the “Lienholders”) will be paid in full. 
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18. The Real Property will be sold “as is” by warranty deed as set forth in the Purchase 

Agreement.  Purchase Agreement, ¶ 3. 

Relief Requested 

19. The Debtor respectfully requests that this Court enter an order, substantially in the 

form attached as Exhibit 1, authorizing the sale of the Real Property, pursuant to the terms stated 

in the Purchase Agreement, and allow for the sale to be free and clear of all liens, claims, and 

encumbrances pursuant to section 363 of the Bankruptcy Code.  

20. The Debtor also requests that the Court authorize him to pay for, at closing, any of 

the following: transfer taxes, title work, unpaid property taxes, unpaid special assessments, unpaid 

water bills, normal closing costs, and any costs associated with maintaining the property, 

including, without limitation, lawn-cutting, property insurance, landscaping, repairs, re-keying, 

and clean-up.  

21. The Debtor requests that het Court order that the net proceeds from the Sale be held 

in escrow pending resolution of the disputes between the Debtor and Mrs. Boyle.    

22. Finally, the Debtor requests that the Court grant him the authority to execute any 

and all documents and agreements, and to do anything necessary or appropriate to implement and 

effectuate the sale.  

Basis for Relief  

A. The Sale of the Real Property Satisfies the Requirements of Section 363(f) of 

the Bankruptcy Code and Should be Sold Free and Clear of any Interests. 

23. Section 1107(a) of the Bankruptcy Code provides that a debtor in possession shall 

have all the rights and powers, and shall perform all the function and duties, of a trustee serving in 

a case under this chapter. Thus, section 363 applies to debtors in possession. 
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24. Section 363 of the Bankruptcy Code provides that after notice and a hearing, a 

Debtor may sell property of the estate.  

25. Under section 363(f), the Debtor may sell property of the estate free and clear of 

any interest if any of the following requirements are met: 

i. Such a sale is permitted under applicable nonbankruptcy law;  

ii. The party that is asserting the interest consents to the sale;  

iii. The interest is a lien and the price at which such property is to be sold is 

greater than the aggregate value of all liens on such property;  

iv. The property interest is subject to a bona-fide dispute; or  

v. The party asserting the property interest could be compelled, in a legal or 

equitable proceeding, to accept a money satisfaction for such interest.  

 

26. Again, the Court may approve a sale free and clear of all property interests, so long 

as one of the requirements of section 363(f) is satisfied.  See e.g., In re Elliot, 94 B.R. 343, 345 

(Bankr. E.D. Pa. 1988).  

27. The Debtor believes that the proposed sale meets the requirements for approval 

under section 363(f).  In particular, as required by section 363(f)(3), the Lienholders will be paid 

in full from the sale proceeds.  

28. While it is true that the Bankruptcy Code limits the conditions under which an 

interest can be extinguished by a bankruptcy sale, one of those conditions, as just indicated, is the 

consent of the interest holder under section 363(f)(2).  The Lienholders have not objected to the 

Sale. 

29. While affirmative consent obviously represents consent, lack of objection also 

counts as consent if notice has been given.  See Futuresource LLC v. Reuters Ltd., 312 F.3d 281, 

285 (7th Cir. 2002).  In compliance with Federal Rule of Bankruptcy Procedure 9014(b) and 

7004(b)(3), the Debtor will serve the Motion on all potential secured creditors.  Further, all other 

known creditors, of any kind, will receive notice of the Motion, attached as Exhibit 3.  If no 
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creditor objects, then the Real Property may be sold free and clear of all interests, with all interests, 

unless otherwise provided, treated as unsecured creditors.  

B. Sale of the Property is Proposed in “Good Faith” Under Section 363(m) of the 

Bankruptcy Code. 

 

30. The Debtor additionally requests that the Court find that the purchaser identified in 

the Purchase Agreement is entitled to the protections provided by section 363(m) of the 

Bankruptcy Code in connection with the sale of the Real Property.  Section 363(m) of the 

Bankruptcy Code provides, in pertinent part: “The reversal or modification on appeal of an 

authorization under subsection (b) … of this section of a sale… of property does not affect the 

validity of a sale … under such authorization to an entity that purchased … such property in good 

faith, whether or not such entity knew of the pendency of the appeal, unless such authorization and 

such sale … were stayed pending appeal.”  11 U.S.C. § 363(m). 

31. Section 363(m) thus protects the purchaser of assets sold pursuant to section 363 

from the risk that it will lose its interest in the purchased assets if the order allowing the sale is 

reversed on appeal. 

32. As required by section 363(m) of the Bankruptcy Code, both the Debtor and the 

purchaser will have acted in good faith in purchasing the Real Property.  There is no evidence of 

fraud or collusion in the terms of the Purchase Agreement.  All negotiations were conducted at 

arm’s length, and in good faith.  The Purchase Agreement is designed to ensure that no party is 

able to exert undue influence over the process.  Furthermore, the Purchase Agreement is designed 

to prevent the Debtor or the purchaser from engaging in any conduct that would cause or permit 

the sale to be avoided, or costs or damages to be imposed under section 363(n) of the Bankruptcy 

Code. 
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33. Under the circumstances, the purchaser should be afforded the benefits and 

protections that section 363(m) of the Bankruptcy Code provides to a good faith purchaser. 

C. Relief from the Fourteen Day Waiting Period Under Bankruptcy Rule 6004(h) 

is Appropriate.  

34. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale, or lease 

of property … is stayed until the expiration of 14 days after entry of the order, unless the court 

orders otherwise.”  The Debtor requests that the Order be effective immediately by providing that 

the fourteen (14) day stay under Bankruptcy Rule 6004(h) is waived. 

35. The purpose of Bankruptcy Rule 6004(h) is to provide sufficient time for an 

objecting party to appeal before an order can be implemented.  See Advisory Committee Notes to 

Fed. R. Bankr. P. 6004(h) and 6006(d).  Although Bankruptcy Rule 6004(h) and the Advisory 

Committee Notes are silent as to when a court should “order otherwise” and eliminate or reduce 

the fourteen (14) day stay period, the fourteen (14) day stay period should be eliminated to allow 

a sale or other transaction to close immediately “where there has been no objection to the 

procedure.”  In re Borders Group, Inc., 453 B.R. 477, 486 (Bankr. S.D.N.Y. 2011) (citing 10 

COLLIER ON BANKRUPTCY ¶ 6004.11).  Furthermore, if an objection is filed and overruled, and 

the objecting party informs the court of its intent to appeal, the stay may be reduced to the amount 

of time actually necessary to file such appeal.  Id. 

36. The Debtor hereby requests that the Court waive the fourteen (14) day stay period 

under Bankruptcy Rules 6004(h). 

37. All creditors and parties in interest will receive notice of the Motion and will be 

provided with an opportunity to be heard.  The Debtor submits that such notice is adequate for 

entry of the order approving this Motion and waiving the fourteen (14) day waiting period under 

Bankruptcy Rule 6004(h).  
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CONCLUSION 

WHEREFORE, the Debtor believes that a sale of the Real Property on the terms outlined 

in this Motion is in the best interest of the bankruptcy estate.  Therefore, the Debtor requests that 

this Court enter the attached order, which approves the proposed sale on the terms outlined in this 

Motion.  

 

Dated: February 10, 2017  Respectfully Submitted,  

     THE DRAGICH LAW FIRM PLLC 

     By: /s/ David G. Dragich   

     David G. Dragich (P63234) 

     Amanda C. Vintevoghel (P76567) 

     17000 Kercheval Ave., Suite 210 

     Grosse Pointe Woods, MI 48230 

     (313) 886-4550 (Telephone) 

     ddragich@dragichlaw.com 

     avintevoghel@dragichlaw.com  

 

     Counsel to the Debtor in Possession, Eugene H. Boyle Jr. 
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