
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF DELAWARE 

 

In re: 

 

EXTREME PLASTICS PLUS, INC., et al.,
1
 

 

  Debtors. 

 

) 

) 

) 

) 

) 

) 

) 

Chapter 11 

 

Case No. 16-10221 (CSS) 

(Jointly Administered) 
 

Objection Deadline:  September 28, 2016 

Hearing Date (if necessary):  October 5, 2016 at 

10:00 a.m. (Eastern Time) 

 

DEBTORS’ MOTION FOR ORDERS:  (I) (A) APPROVING BIDDING PROCEDURES, 

(B) APPROVING FORM AND MANNER OF NOTICES, (C) APPROVING FORM OF 

ASSET PURCHASE AGREEMENT AND BID PROTECTIONS, (D) SCHEDULING 

DATES TO CONDUCT AUCTION AND HEARING FOR APPROVAL OF SALE, 

INCLUDING ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS 

AND UNEXPIRED LEASES, AND (E) GRANTING RELATED RELIEF; AND (II) 

(A) APPROVING SALE OF SUBSTANTIALLY ALL OF DEBTORS’ ASSETS FREE 

AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS, 

(B) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF EXECUTORY 

CONTRACTS AND UNEXPIRED LEASES, AND (C) GRANTING RELATED RELIEF 

 

Extreme Plastics Plus, Inc. and EPP Intermediate Holdings, Inc., as debtors and debtors 

in possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), hereby move 

(the “Motion”), pursuant to 105(a), 363, and 365 of title 11 of the United States Code, 11 U.S.C. 

§§ 101-1532 (the “Bankruptcy Code”), Rules 2002, 6004, 6006, 9007, and 9014 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 6004-1 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”), for the entry of an order (the “Bidding Procedures Order”), 

substantially in the form attached hereto as Exhibit A:  (a) approving bidding procedures 

substantially in the form attached to the Bidding Procedures Order as Exhibit 2 (the “Bidding 

Procedures”) to govern the sale of substantially all of the Debtors’ assets as set forth in the Asset 

                                                 
1  

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are Extreme Plastics Plus, Inc. (6913) and EPP Intermediate Holdings, Inc. (6129).  

The location of the Debtors’ corporate headquarters and service address is: 360 Epic Circle Dr., Fairmont, 

WV 26554. 
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Purchase Agreement (as defined herein); (b) approving the form and manner of notices in 

connection with Bidding Procedures; (c) approving the form of asset purchase agreement for the 

sale of substantially all of the Debtors’ assets and the Bid Protections (as defined herein); 

(d) scheduling dates to conduct an auction to sell substantially all of the Debtors’ assets (the 

“Auction”) and a hearing (the “Sale Hearing”) for approval of the sale of the Debtors’ assets free 

and clear of liens, claims, encumbrances, and interests (the “Sale”), including the assumption and 

assignment of executory contracts and unexpired leases; and (e) granting related relief.  By the 

Motion, the Debtors also seek, pursuant to sections 105, 363, and 365 of the Bankruptcy Code 

and Bankruptcy Rules 2002, 6004, and 6006, entry of an order, attached hereto as Exhibit B (the 

“Sale Order”):  (a) approving the sale of substantially all of the Debtors’ assets free and clear of 

all liens, claims, encumbrances, and interests; (b) authorizing the assumption and assignment of 

executory contracts and unexpired leases; and (c) granting related relief.
2
   The Motion requests 

approval of certain dates and deadlines, including the following, as described more fully herein:
 
 

Event Date or Deadline 

Serve Sale Notice (as defined herein) / file and 

serve Cure Notice (as defined herein) 

Five calendar days after entry of the Bidding 

Procedures Order 

Publish Publication Notice (as defined herein) Seven calendar days after entry of the Bidding 

Procedures Order 

Bid Deadline (as defined in the Bidding 

Procedures) 

 Two to three business days before the Auction  

Sale Objection Deadline (as defined in the 

Bidding Procedures Order) / Deadline for 

counterparties to Assigned Contracts (as 

defined herein) to object to cure, assignment, 

and adequate assurance  

Nineteen calendar days after entry of the 

Bidding Procedures Order 

Auction  Two to four business days before the Sale 

Hearing 

Auction Objection Deadline (as defined in the One business day after the close of Auction 

                                                 
2
 This Motion contains the Debtors’ request for entry of the Bidding Procedures Order and the Sale Order.  

The Debtors are seeking entry of the Bidding Procedures Order at the initial hearing to be conducted on this 

Motion.  The Debtors request that the Court enter the Sale Order at the Sale Hearing. 
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Bidding Procedures Order); announcement of 

Successful Bid (as defined in the Bidding 

Procedures) 

 

Sale Hearing On or about November 8, 2016 

File list of Assigned Contracts assumed and 

assigned in connection with sale of the 

Debtors’ assets 

Five business days after the Closing Date 

 

In support of the Motion, the Debtors respectfully state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the District of Delaware (the “Court”) 

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.  This is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2). 

2. Pursuant to Local Rule 9013–1(f), the Debtors consent to the entry of a final order 

by the Court in connection with this Motion to the extent that it is later determined that the 

Court, absent consent of the parties, cannot enter final orders or judgments consistent with 

Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The statutory bases for the relief requested herein are sections 105, 363, and 365 

of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006, 9007, and 9014, and Local 

Rule 6004-1. 

BACKGROUND 

A. Procedural Background 

5. On January 31, 2016 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code with the Court commencing the 

above-captioned chapter 11 cases (the “Chapter 11 Cases”).  By order of the Court, the Chapter 

11 Cases have been consolidated for procedural purposes only and are being jointly 
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administered.  The Debtors have continued in possession of their respective properties and have 

continued to operate and maintain their business as debtors in possession pursuant to sections 

1107(a) and 1108 of the Bankruptcy Code. 

6. On February 10, 2016, the Office of the United States Trustee for the District of 

Delaware (the “U.S. Trustee”) appointed an official committee of unsecured creditors (the 

“Creditors’ Committee”) in the Chapter 11 Cases under section 1102(a)(1) of the Bankruptcy 

Code.  No trustee or examiner has been appointed in the Chapter 11 Cases.  

7. A description of the Debtors and their business is set forth in greater detail in the 

Declaration of Ryan Bouley in Support of Chapter 11 Petitions and First Day Pleadings [Docket 

No. 12]. 

8. On July 17, 2016, the Court entered its Amended and Restated Final Order 

Authorizing the Use of Cash Collateral and Granting Adequate Protection [Docket No. 423] (the 

“Final Cash Collateral Order”), which establishes certain milestones associated with the Sale and 

provides for the allocation of certain of the proceeds from the Sale.  Final Cash Collateral Order 

¶¶ 14, 17.   The milestones are being amended to be consistent with the relief requested in the 

Motion.   

9. On July 18, 2016, the Court entered its Order Approving Settlement Stipulation by 

and Among the Debtors, the Creditors’ Committee, and the Agent [Docket No. 424], which 

approves a settlement (the “Global Settlement”) resolving certain disputes between key 

stakeholders in the Chapter 11 Cases.  The Global Settlement eliminates potential costly and 

distracting litigation while providing meaningful payments to unsecured creditors if the Debtors’ 

assets are sold as a going concern.  The Global Settlement has enabled the parties to focus on the 

marketing and sale process.   
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10. On September 8, 2016, the Court entered its Second Order, Pursuant to Section 

1121(d)(1) of the Bankruptcy Code, Extending the Debtors’ Exclusive Periods to File a Chapter 

11 Plan and Solicit Acceptances Thereof (the “Second Exclusivity Order”) [Docket No. 489].  

The Second Exclusivity Order grants an extension of the periods in which the Debtors have the 

exclusive right to: (a) file a chapter 11 plan by 60 days, through and including October 30, 2016, 

and (b) solicit acceptances of a chapter 11 plan by 60 days, through and including December 29, 

2016.  These extensions will provide the Debtors with additional time to complete their 

marketing and sale process and develop a consensual restructuring proposal. 

B. Marketing and Sale Process 

11. Since the commencement of the Chapter 11 Cases, the Debtors have been 

investigating and analyzing potential transactions to effectuate a successful restructuring. On 

March 24, 2016, the Debtors executed an engagement letter with FTI Consulting, Inc. (“FTI”) to 

obtain FTI’s assistance, as their investment banker, with these efforts. The Debtors and their 

advisors subsequently determined that a robust marketing and sale process would be the most 

effective way to maximize the value of the Debtors’ assets.  

12. With their advisors, and after consulting with the Lenders (as defined herein) and 

the Creditors’ Committee, the Debtors developed a teaser that summarized their business, 

financial history, and industry.  The teaser was distributed to more than 200 parties who may be 

interested in purchasing some or substantially all of the Debtors’ assets.  The Debtors and their 

advisors also drafted a 73-page confidential information memorandum for distribution to parties 

who executed the Debtors’ non-disclosure agreement. A significant number of parties—41 in 

total—expressed interest in engaging in due diligence and signed non-disclosure agreements.  To 

provide these parties with access to due diligence materials, the Debtors and their advisors 
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created a virtual data room that was accessible on April 25, 2016.  The Debtors also established 

May 16, 2016, as the deadline for potential buyers to submit non-binding indications of interest.  

The Debtors received non-binding indications of interest from 14 parties who reviewed the 

confidential information memorandum and conducted due diligence.   

13. After consulting with Citizens Bank, as agent (the “Agent”) for the Debtors’ pre-

petition secured lenders (the “Lenders”) and the Creditors’ Committee, the Debtors and their 

advisors solicited potential stalking horse bids from the parties that submitted nonbinding 

indications of interest.  

14. The Debtors focused their efforts on working with the parties who provided the 

best indications of interest.  These parties continued their due diligence and engaged in on-site 

visits with the Debtors’ management team and advisors.  After continued negotiations, the 

Debtors identified the offer of BW EPP Holdings LLC (the “Stalking Horse Purchaser”) as the 

highest and best offer for the sale of the Debtors’ assets.  As such, the Debtors finalized that 

certain Asset Purchase and Sale Agreement, by and among Extreme Plastics Plus, Inc. and BW 

EPP Holdings, Inc., dated as of September 14, 2016, attached to the Bidding Procedures Order as 

Exhibit 1, including the exhibits and schedules thereto (each as may be amended or 

supplemented from time to time, the “Asset Purchase Agreement”).  The transaction 

contemplated by the Asset Purchase Agreement will be subject to competitive bidding, as set 

forth herein. 

C. The Asset Purchase Agreement and the Bidding Procedures 

15. A summary of the Asset Purchase Agreement, including the terms that are 

required to be highlighted pursuant to Local Rule 6004-1(b), is set forth as follows:
3
 

                                                 
3
  The following table is a summary and is qualified in full by the Asset Purchase Agreement, attached to the 

Bidding Procedures Order as Exhibit 1, the Bidding Procedures, and the Bidding Procedures Order, as 
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Purchase Price: 

Asset Purchase Agreement 

Article 3 

The aggregate purchase price for the Purchased Assets will be $22,500,000, 

subject to certain adjustments and payments set forth in the Asset Purchase 

Agreement, including, without limitation, a “working capital adjustment.” 

The Agent has agreed (for itself and on behalf of the Lenders and any 

successors or assigns of the Agent or the Lenders) that it will not, and shall 

not, credit bid any of its outstanding claims against the Debtors in 

connection with the sale process contemplated in the Bidding Procedures, 

so long as the Stalking Horse Purchaser is willing to acquire substantially 

all of the assets set forth in the Asset Purchase Agreement for a price 

greater than or equal to the purchase price set forth therein. 

Purchased Assets: 

Asset Purchase Agreement 

Section 2.1 

The Purchased Assets include: 

(a) all accounts and notes receivable and other rights to payment arising 

primarily from the conduct of the Business, other than any accounts and 

notes receivable or other rights to payment arising out of or relating to any 

Excluded Asset; 

(b) other than tangible personal property described in another subsection of 

Section 2.1 of the Asset Purchase Agreement, all tangible personal property 

owned by Seller primarily related to or primarily held for use in the conduct 

of the Business, including supplies, equipment, tools, machinery, dies, 

molds, computers, hardware, electronics, file servers, scanners, printers, 

networks, copiers, furniture, furnishings, fixtures, telephone lines, telecopy 

machines, telecommunication equipment, spare parts, shipping materials, 

packaging materials, raw materials, and other consumables relating to or 

available for sale or use in connection with the Business; 

(c) all rights, title, and interest of Seller in each Owned Property and under 

each Real Property Lease that is a Purchaser Assumed Contract, together 

with all of Seller’s right, title, and interest in and to all improvements, 

fixtures, and other appurtenances thereto and rights in respect thereof; 

(d) all rights, title, and interest of Seller in and to any property subject 

to (i) a Personal Property Lease or (ii) a collateralized debt obligation of the 

Seller (other than the debt obligations of the Seller under the Citizens 

Facility) that is primarily related to or primarily held for use in the conduct 

of the Business, to the extent any such Personal Property Lease or 

collateralized debt obligation is a Purchaser Assumed Contract; 

(e) the Purchased Intellectual Property; 

(f) to the extent transferrable and/or assignable, after giving effect to the 

Sale Order, all of the rights and benefits accruing from and after the 

Closing under any of the Purchaser Assumed Contracts, including each 

Real Property Lease, Personal Property Lease, collateralized debt 

obligation, or Intellectual Property License that is a Purchaser Assumed 

Contract; 

                                                                                                                                                             
applicable.  To the extent that there are any inconsistencies between the summary description of terms in 

this table and the Asset Purchase Agreement, the terms of the Asset Purchase Agreement shall control. 

Capitalized terms used but not otherwise defined in this table shall have the meanings ascribed to them in 

the Asset Purchase Agreement, the Bidding Procedures, or the Bidding Procedures Order, as applicable. 
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(g) all Documents that are primarily used in, primarily held for use in, or 

arise primarily out of, the Business, including Documents relating to 

marketing, advertising, promotional materials, Purchased Intellectual 

Property, and all files, customer files and documents (including credit 

information), supplier lists, records, literature, and correspondence, whether 

or not physically located on any of the premises referred to in clause (e) 

above, but excluding (i) personnel files for Employees who are not 

Transferred Employees, (ii) such files as may not be transferred under 

Applicable Law regarding privacy, (iii) Documents that Seller is not 

permitted to transfer pursuant to any contractual confidentiality obligation 

owed to any third party, and (iv) Documents relating to an Excluded Asset 

or Excluded Liability; 

(h) all of the rights and benefits accruing under any Permits primarily held, 

primarily used, or primarily made by Seller in the Business to the extent 

assignable, except any such Permit that is an Excluded Contract; 

(i) all warranties and guarantees primarily related to the Purchased Assets, 

to the extent assignable, including warranties and guarantees made by 

suppliers, manufacturers, and contractors under the Purchased Assets, and 

claims against suppliers and other third parties in connection with the 

Purchaser Assumed Contracts; 

(j) any rights, demands, claims, causes of action, rights of recovery, credits, 

allowances, rebates, or rights of setoff or subrogation primarily arising out 

of or primarily relating to any of the Purchased Assets or the Business; 

(k) all Transferred Deposits; 

(l) all inventory of Seller, wherever located, including all finished goods, 

work-in-process and raw materials, pre-paid parts and packaging; and 

(m) all goodwill and other intangible assets primarily associated with the 

Business, including customer and supplier lists and the goodwill associated 

with the Purchased Intellectual Property.  

Excluded Assets: 

Asset Purchase Agreement 

Section 2.2 

“Excluded Assets” include:  

(a) all Cash and all rights of Seller in respect of bank and brokerage 

accounts and lock boxes in its name or held on its behalf;  

(b) all restricted cash of Seller relating to cash collateralized letters of credit 

and/or Excluded Liabilities; 

(c) any accounts and notes receivable or other rights to payment arising out 

of or relating to any Excluded Asset; 

(d) the Excluded Contracts, including any accounts receivable arising out of 

or in connection with any Excluded Contract; 

(e) all equity interests in Seller; 

(f) any (i) confidential personnel and medical records pertaining to any 

Employee of Seller not permitted to be transferred to Purchaser under 

Applicable Law, (ii) books and records that Seller is required by Law to 

retain or that relate exclusively to the Excluded Assets or the Excluded 

Liabilities, including Tax Returns, financial statements, and corporate or 
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other entity filings; provided, however, that Purchaser shall have the right 

to make copies of any portions of such retained books and records that 

relate to the Business or any of the Purchased Assets or Assumed 

Liabilities, and (iii) corporate charters, qualifications to do business, 

taxpayer, and other identification numbers, corporate seals, minute books, 

stock ledgers, stock certificates, and any other documentation related to 

governance, organization, maintenance, or existence of Seller; provided, 

that Purchaser shall have the right to make copies of any portions of such 

documents and records; 

(g) any claim, right, or interest of Seller in or to any refund, rebate, 

abatement, or other recovery for Taxes, together with any interest due 

thereon or penalty rebate arising therefrom, for any Tax period (or portion 

thereof) ending on or before the Closing Date; 

(h) all rights and claims of Seller under the Transaction Documents; 

(i) all Debtor Benefit Plans (and any trusts, 501(c)(9) organizations, 

insurance (including fiduciary insurance), assets, administrative, or other 

service contracts relating thereto); 

(j) all deposits with respect to any professional retainers (including all legal, 

accounting, financial advisory, valuation, investment banking, and other 

third party advisory or consulting fees and expenses) incurred by or on 

behalf of Seller or its Affiliates before the commencement of the Chapter 

11 Case or in connection with the Chapter 11 Case or the Transactions; 

(k) all insurance policies and all rights to applicable claims and proceeds 

thereunder, including rights to prepaid insurance premiums or insurance 

refunds or rebates; 

(l) all deposits (including security deposits for rent, electricity, telephone, or 

otherwise, but excluding all Transferred Deposits) and prepaid or deferred 

charges and expenses of Seller;  

(m) the assets, properties, and rights set forth on Schedule 2.2(m) to the 

Asset Purchase Agreement; and 

(n) all rights, claims, and causes of action of Seller under the Bankruptcy 

Code (including chapter 5 thereof) and any similar claims and causes of 

action for avoidance, preference, or fraudulent conveyance under applicable 

state law and all rights, claims, and causes of action of Seller against any 

Employee, officer, or director of the Seller; provided that the Sale Order 

shall include a waiver and release of all such rights, claims, and causes of 

action except to the extent such rights, claims, and causes of action are 

preserved in paragraph 8 of the Settlement Stipulation by and among the 

Debtors, the Committee, and the Agent attached to, and authorized and 

approved by, the Order Approving Settlement Stipulation by and among the 

Debtors, the Creditors’ Committee, and the Agent [Docket No. 424]. 

Termination Rights Under 

Asset Purchase Agreement: 

Asset Purchase Agreement 

The obligation of Purchaser to consummate the transactions contemplated 

by the Asset Purchase Agreement is subject to the fulfillment, on or prior to 

the Closing Date, of each of the following conditions (any or all of which 

may be waived by Purchaser, in its sole discretion, in whole or in part to the 

extent permitted by Applicable Law): 
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Sections 4.4; 10.1  

(a) the representations and warranties of Seller set forth in the Asset 

Purchase Agreement shall be true and correct in all material respects (and 

in all respects, in the case of any representations and warranties qualified by 

materiality) as of the date of the Asset Purchase Agreement and as of the 

Closing as if then made, except to the extent such representations and 

warranties expressly relate to an earlier date (in which case such 

representations and warranties shall be true and correct in all material 

respects on and as of such earlier date, and true and correct in all respects 

on and as of such earlier date as to any such representations and warranties 

qualified by materiality), without giving effect to any supplement to the 

Schedules; 

(b) Seller shall have performed and complied in all material respects (and in 

all respects, where such performance and compliance is qualified by 

materiality) with all obligations and agreements required in this Agreement 

to be performed or complied with by it at or prior to the Closing Date, 

including those obligations and agreements pursuant to Article 8 of the 

Asset Purchase Agreement, and Purchaser shall have received a certificate 

signed by an authorized officer of Seller, dated the Closing Date, to the 

foregoing effect; 

(c) no Seller Material Adverse Effect shall have occurred at any time on or 

prior to the Closing Date since July 31, 2016; 

(d) From and after the date of the Asset Purchase Agreement, Seller shall 

not have entered into an agreement for the Disposition of any of the Fixed 

Assets, other than the Fixed Assets that are the subject of a transaction 

described in Schedule 5.5(c) to the Asset Purchase Agreement, without 

Purchaser’s prior written consent; and 

(e) Seller shall have delivered, or caused to be delivered, to Purchaser all of 

the items set forth in Section 4.2 of the Asset Purchase Agreement. 

 

In addition, the Asset Purchase Agreement may be terminated prior to the 

Closing Date as follows: 

 

(a) at any time prior to the Closing Date by the joint written consent of 

Seller, Purchaser and Agent; 

(b) by Seller (with the written consent of the Agent) or Purchaser if the 

Closing has not occurred on or before November 30, 2016 (as may be 

extended by written agreement of the Parties with the consent of the Agent, 

the “Outside Date”); provided, however, that a Party may not terminate this 

Agreement pursuant to Section 4.4(b) of the Asset Purchase Agreement if 

such Party is in breach of its obligations hereunder in any material respect 

and such breach is the sole reason that the Closing has not occurred by such 

date; 

(c) by the Purchaser or Seller prior to entry of the Sale Order, if: (i) the 

Bankruptcy Court enters an Order approving an Alternative Bid; or (ii) if 

Purchaser is not the successful bidder at the Auction; provided that, if 

Purchaser is the Backup Bidder, then Purchaser shall not be permitted to 

terminate this Agreement pursuant to Section 4.4(c) of the Asset Purchase 
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Agreement until after the earlier of (A) the closing of an Alternative 

Transaction and (B) the Outside Date; 

(d) by Seller (with the written consent of the Agent) or Purchaser, if an 

Order is entered by a Governmental Authority of competent jurisdiction 

having valid enforcement authority permanently restraining, prohibiting, or 

enjoining either Party from consummating the Transactions and such Order 

shall have become final and non-appealable or shall not have been vacated 

prior to the Outside Date; 

(e) by Purchaser if the Bidding Procedures Hearing has not been held by 

October 5, 2016 or if the Bidding Procedures Order has not been entered by 

the Bankruptcy Court within two (2) Business Days after the conclusion of 

the Bidding Procedures Hearing, provided that such termination occurs 

within five Business Days of such applicable date; 

(f) by Purchaser if the Sale Order has not been entered by the Bankruptcy 

Court on or before the date that is forty-five (45) days after the date the 

Bidding Procedures Order is entered by the Bankruptcy Court, provided 

that such termination occurs within five Business Days of such date; 

(g) by Purchaser, if the Chapter 11 Case is dismissed or converted to a case 

under chapter 7 of the Bankruptcy Code for any reason; 

(h) by Purchaser, so long as Purchaser is not in breach of its obligations 

under this Agreement in any material respect, upon a material breach of any 

covenant or agreement of Seller set forth in this Agreement, or if any 

representation or warranty of Seller shall have been or becomes untrue in 

any material respect, in each case such that the conditions set forth in 

Section 10.1(a) or Section 10.1(b) of the Asset Purchase Agreement, as the 

case may be, would not be satisfied and such breach or untruth cannot be 

cured by the Outside Date;  

(i) by Seller (with the written consent of the Agent), so long as Seller is not 

in breach of its obligations under this Agreement in any material respect, 

upon a material breach of any covenant or agreement of Purchaser set forth 

in this Agreement, or if any representation or warranty of Purchaser shall 

have been or becomes untrue in any material respect, in each case such that 

the conditions set forth in Section 10.2(a) or Section 10.2(b) of the Asset 

Purchase Agreement, as the case may be, would not be satisfied and such 

breach or untruth cannot be cured by the Outside Date; or 

(j) by Purchaser if, Purchaser, or one of its Affiliates, has not entered into 

an employment agreement with each of Bennie Wharry, Wade Holt and 

Kiel Wirgau, in such form and on such terms as are reasonably acceptable 

to Purchaser and such individuals, by the first Business Day immediately 

prior to the date on which the Bidding Procedures Hearing commences (the 

“Bidding Procedures Hearing”).  The right of the Purchaser to terminate the 

Asset Purchase Agreement pursuant to this subsection (j) shall expire and 

be of no further force or effect if not exercised prior to the commencement 

of the Bidding Procedures Hearing. 

Notwithstanding anything in Section 4.4 of the Asset Purchase Agreement 

to the contrary, the consent of the Agent shall not be required for any 

termination by Seller if the board of directors of Seller determines that the 
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failure to exercise such right to terminate this Agreement would result in 

the breach of its fiduciary duties under applicable Law.     

Sale to Insider / Agreements 

with Management: 

Asset Purchase Agreement 

Section 4.4(j) 

 

Subject to the disclosure immediately below, the Asset Purchase 

Agreement does not contemplate the sale of the Purchased Assets to an 

insider as defined in section 101(31) of the Bankruptcy Code.  The Asset 

Purchase Agreement is the product of arms’-length negotiations. 

The Asset Purchase Agreement may be terminated prior to the Closing Date 

by the Stalking Horse Purchaser if the Stalking Horse  Purchaser, or one of 

its Affiliates, has not entered into an employment agreement with each of 

Bennie Wharry, Wade Holt and Kiel Wirgau, in such form and on such 

terms as are reasonably acceptable to the Stalking Horse Purchaser and 

such individuals, by the first Business Day immediately prior to the date on 

which the Bidding Procedures Hearing commences.  Although these 

agreements have not been finalized yet, it is the Debtors’ understanding that 

they will include provisions whereby Bennie Wharry, Wade Holt, and Kiel 

Wirgau will be required to invest capital in the Stalking Horse Purchaser if 

it is the Successful Bidder. 

Releases: 

 

Asset Purchase Agreement 

Section 2.2(n) 

 

The Sale Order provides for a release and waiver of all rights, claims, and 

causes of action of Seller under the Bankruptcy Code (including chapter 5 

thereof) and any similar claims and causes of action for avoidance, 

preference, or fraudulent conveyance under applicable state law and all 

rights, claims, and causes of action of Seller against any Employee, officer, 

or director of the Seller except to the extent such rights, claims, and causes 

of action are preserved in paragraph 8 of the Settlement Stipulation by and 

among the Debtors, the Committee, and the Agent attached to, and 

authorized and approved by, the Order Approving Settlement Stipulation by 

and among the Debtors, the Creditors’ Committee, and the Agent [Docket 

No. 424]. 

Private Sale/No Competitive 

Bidding: 

Asset Purchase Agreement 

Section 8.12 

The Debtors intend to execute a public auction process for the assets 

subject to the Motion. 

As set forth in the Asset Purchase Agreement, the Debtors, in order to 

induce Purchaser to enter into this Agreement and consummate the 

Transactions, agree that, from the date of the Asset Purchase Agreement 

until the date that the Bid Procedures Order is entered by the Bankruptcy 

Court, the Debtors shall not (and shall ensure that none of its controlled 

affiliates, officers, directors, advisors, agents, and representatives, 

including, without limitation, investment bankers), directly or indirectly, (a) 

negotiate the terms of an Alternative Transaction, or (b) enter into any 

agreements regarding an Alternative Transaction. 

Expense Reimbursement 

and Overbid Protections: 

Asset Purchase Agreement 

Sections 4.4, 4.5 

Bidding Procedures at 2-6 

A Bid (or any combination of other Bids) must propose a minimum 

purchase price, or otherwise have value for the benefit of the Debtors’ 

estates sufficient to satisfy (without duplication): 

(a) the Cash Purchase Price; plus 

(b) the dollar value of the Bid Protections in cash; plus 

(c) an assumption of the Assumed Liabilities (as defined in the Asset 

Purchase Agreement) or the dollar value of any such Assumed Liabilities 

Case 16-10221-CSS    Doc 503    Filed 09/14/16    Page 12 of 43



13 

that are not “assumed liabilities” in such Bid or Bids; plus 

(d) $400,000 in cash. 

An “Overbid” is any bid made at the Auction subsequent to the Debtors’ 

announcement of the respective Auction Baseline Bid for such Auction.  

Any Overbid after and above the respective Auction Baseline Bid shall be 

made in increments of cash of not less than $250,000.   

As set forth in the Asset Purchase Agreement, the Stalking Horse Purchaser 

is, in certain circumstances, entitled to reimbursement for the actual out-of-

pocket legal, accounting and other third party advisory or service costs and 

expenses of the Stalking Horse Purchaser in connection with the 

Transactions and the Transaction Documents in an amount not to exceed 

$450,000 (the “Expense Reimbursement”) and Breakup Fee (as defined in 

the Asset Purchase Agreement and, together with the Expense 

Reimbursement, the “Bid Protections”) equal to $675,000.   

The Breakup Fee amounts to 3% of the cash purchase price to be paid by 

the Stalking Horse Purchaser pursuant to the Asset Purchase Agreement.  

The Expense Reimbursement amounts to a maximum of 2% of the cash 

purchase price to be paid by the Stalking Horse Purchaser pursuant to the 

Asset Purchase Agreement. 

The Debtors’ obligation to pay the Breakup Fee and the Expense 

Reimbursement pursuant to Section 4.5(a) of the Asset Purchase 

Agreement shall (i) survive termination of the Asset Purchase Agreement, 

(ii) constitute a super priority administrative expense, which, except as set 

forth in the final sentence of this paragraph, shall be payable ahead of any 

other administrative claims, and (iii) not be discharged, modified, or 

otherwise affected by any Chapter 11 plan or by any other Order of the 

Bankruptcy Court.  Any Breakup Fee or Expense Reimbursement that 

becomes payable under the Asset Purchase Agreement shall be paid either 

(x) out of the proceeds of an Alternative Bid at the time such proceeds are 

delivered by the purchaser thereunder, (y) from other Cash of the Seller, or 

(z) from the Agent in the event the assets of Seller are transferred to Agent 

via credit bid or otherwise.  Nothing in Section 4.5(b) of the Asset Purchase 

Agreement shall prevent any party from receiving payment pursuant to the 

“Carve-Out” as defined in and set forth in the Amended and Restated Final 

Order Authorizing the Use of Cash Collateral and Granting Adequate 

Protection [Docket No 423]. 

Closing Deadlines and 

Milestones: 

Asset Purchase Agreement 

Sections 4.1, 10.1, 10.2, and 

10.3 

 

Bidding Procedures Order at 

¶¶ 5-17 

 

The deadlines related to the Closing and other milestones are set forth in the 

Asset Purchase Agreement, the Bidding Procedures Order, and the Bidding 

Procedures.  

Case 16-10221-CSS    Doc 503    Filed 09/14/16    Page 13 of 43



14 

Bidding Procedures at 5-8 

Good Faith Deposit: 

Asset Purchase Agreement 

Section 3.2 

Bidding Procedures at 3 

The Stalking Horse Purchaser is required to provide a good faith deposit in 

connection with the Asset Purchase Agreement in the amount of 

$1,125,000. 

Entities seeking to submit a “Qualified Bid” are required to submit a 

deposit of no less than 5% of the total purchase price of their Bid 

(excluding any “assumed  liabilities” (as defined in the Asset Purchase 

Agreement)). 

Interim Arrangement with 

Proposed Buyer: 

The Debtors have not entered into any interim arrangements with the 

Stalking Horse Purchaser in connection with the Asset Purchase 

Agreement.   

Use of Proceeds: 

Asset Purchase Agreement 

Section 2.3 

 

Final Cash Collateral Order 

¶ 14 

 

Global Settlement  ¶¶ 5-6 

 

Pursuant to the Asset Purchase Agreement, the Stalking Horse Purchaser 

will assume certain administrative expenses as Assumed Liabilities. In 

accordance with the Final Cash Collateral Order and Global Settlement, the 

Debtors will pay certain proceeds from the sale to the Agent and set aside a 

portion of the proceeds to, among other things, administer and wind down 

the Debtors’ estates and fund the Carve-Out for unsecured creditors under 

the Global Settlement.  

Tax Exemptions Under 

Section 1146(a) of the 

Bankruptcy Code: 

Not applicable. 

Record Retention: 

Asset Purchase Agreement 

Sections 2.2 and 8.5 

As more fully set forth in the Asset Purchase Agreement, the Debtors and 

the Stalking Horse Purchaser shall (and shall cause their controlled 

Affiliates to) preserve and keep in their possession all records held by them 

on and after the date hereof relating to the Purchased Assets for a period of 

two (2) years or such longer period as may be required by Applicable Law 

(provided, however, that in no event shall Seller be required to preserve 

such records after the Chapter 11 Case is closed, converted, or dismissed). 

Certain records are Excluded Assets under the Asset Purchase Agreement.   

Sale of Avoidance Actions: 

Asset Purchase Agreement 

Section 2.2 

As set forth above, avoidance actions are Excluded Assets under the Asset 

Purchase Agreement, provided that the Sale Order shall include a waiver 

and release of all such rights, claims, and causes of action except to the 

extent such rights, claims, and causes of action are preserved in paragraph 8 

of the Settlement Stipulation by and among the Debtors, the Creditors’ 

Committee, and the Agent attached to, and authorized and approved by, the 

Order Approving Settlement Stipulation by and among the Debtors, the 

Creditors’ Committee, and the Agent [Docket No. 424]. 

Requested Findings as to 

Successor Liability: 

Asset Purchase Agreement 

The Asset Purchase Agreement requires that the Court shall have entered 

the Sale Order.  The Sale Order contemplates, as set forth more fully 

therein, that except to the extent the Stalking Horse Purchaser assumes the 

Assumed Liabilities (as defined in the Asset Purchase Agreement), or as 
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Section 10.3 

Sale Order ¶¶ 13-14 

otherwise expressly set forth in the Asset Purchase Agreement, the Stalking 

Horse Purchaser shall not have any successor, transferee, derivative or 

vicarious liabilities of any kind or character for any 363 Interests or Claims 

(as defined in the Sale Order), including under any theory of successor or 

transferee liability, de facto merger or continuity. 

Sale Free and Clear of 

Unexpired Leases: 

Asset Purchase Agreement 

Section  2.5 

The Asset Purchase Agreement allows the Stalking Horse Purchaser to 

select which, if any, unexpired leases to assume and for the Stalking Horse 

Purchaser to take assignment of the same.  Any such assumption and 

assignment will be pursuant to section 365 of the Bankruptcy Code. 

Credit Bid 

Bidding Procedures Order at 

¶ L 

 

 

As noted herein, the Agent has agreed (for itself and on behalf of its 

constituent lenders and any successors or assigns of the Agent or its 

constituent lenders) that it will not, and shall not, credit bid any of its 

outstanding claims against the Debtors in connection with the sale process 

contemplated in the Bidding Procedures, so long as the Stalking Horse 

Purchaser is willing to acquire substantially all of the assets set forth in the 

Asset Purchase Agreement for a price greater than or equal to the purchase 

price set forth therein.  

Credit Bid of Bid 

Protections 

Bidding Procedures at 7 

The Stalking Horse Purchaser shall be permitted to include the full amount 

of the Bid Protections in each bid by the Stalking Horse Purchaser (as a 

“credit bid”) for the purposes of comparison to any Overbid in connection 

with each round of bidding in the Auction. 

Waiver of Bankruptcy Rules 

6004(h) and 6006(d): 

Asset Purchase Agreement 

Section 10.3 

The Asset Purchase Agreement requires that the Court shall have entered 

the Bidding Procedures Order and the Sale Order.  The Bidding Procedures 

Order and Sale Order contemplate a waiver of the stay provisions in 

Bankruptcy Rules 6004(h) and 6006(d). 

 

16. A summary of the following provisions set forth in the Bidding Procedures Order 

and the accompanying Bidding Procedures is set forth below, pursuant to Local Rule 6004-1(c):
4
 

Provisions Governing the 

Qualification of Bidders: 

Bidding Procedures at 5 

A Bid (or combination of Bids) that is actually received from a Bidder 

before the Bid Deadline and that meets the below requirements shall 

collectively constitute a “Qualified Bid”, and such Bidder (or 

combination of Bidders) shall collectively constitute a “Qualified 

Bidder.”  

Provisions Governing Qualified 

Bids: 

To be eligible to participate in the Auction (as defined in the Bidding 

Procedures), each offer, solicitation, or proposal (each, a “Bid”), and 

                                                 
4
  The following table is a summary and is qualified in full by the Asset Purchase Agreement, the Bidding 

Procedures, and the Bidding Procedures Order, as applicable.  To the extent that there are any 

inconsistencies between the summary description of terms in this table and the Bidding Procedures, the 

terms of the Bidding Procedures shall control. Capitalized terms used but not otherwise defined in this table 

shall have the meanings ascribed to them in the Bidding Procedures or the Bidding Procedures Order, as 

applicable. 
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Bidding Procedures at 2-5 each party submitting such a Bid (each, a “Bidder”), must be 

determined by the Debtors to satisfy each of the conditions set forth 

below.  A Bid will not be considered qualified for the Auction if such 

Bid does not satisfy each of the following conditions: 

 (a) Identity of Bidder: Each Bid shall identify the potential Bidder and 

the potential Bidder’s sponsors and other representatives that are 

authorized to appear and act on their behalf for all purposes regarding 

the contemplated transaction  

(b) Good Faith Deposit:  Each Bid (other than any Bid by the Stalking 

Horse Purchaser, which shall be as set forth in the Asset Purchase 

Agreement) must be accompanied by a deposit of no less than 5% of 

the total purchase price of such Bid (excluding any “assumed 

liabilities” (as defined in the asset purchase agreement submitted by 

the Bidder)) to an escrow account to be identified and established by 

the Debtors (the “Good Faith Deposit”). 

(c) Same or Better Terms:  Each Bid must be on terms that, in the 

Debtors’ business judgment, after consulting with their advisors, the 

Agent, and the Creditors’ Committee, are the same or better than the 

terms of the Asset Purchase Agreement (taken as a whole).. 

(d) Executed Agreement:  Each Bid must be based on the Asset 

Purchase Agreement and must include executed transaction 

documents, signed by an authorized representative of such Bidder, 

pursuant to which the Bidder proposes to effectuate an Alternative 

Transaction (the “Modified Asset Purchase Agreement”).  A Bid shall 

also include a copy of the Modified Asset Purchase Agreement marked 

against the Asset Purchase Agreement to show all changes requested 

by the Bidder, including those related to purchase price and to remove 

all provisions that apply only to the Stalking Horse Purchaser (e.g., the 

Breakup Fee and the Expense Reimbursement (the “Bid Protections”)).  

The Debtors may conclude, in their reasonable business judgment, that 

any changes to the Asset Purchase Agreement are detrimental to their 

estates, and based on such determination, decline to designate the 

potential Bidder as qualified to participate in the Auction, unless such 

requested changes are acceptably modified or eliminated. 

 (e) Bids for Portions of Debtors’ Assets:  A Bid may offer to purchase 

substantially all of the Debtors’ assets or only a portion of such assets.  

(f) Minimum Bid:  A Bid (or any combination of other Bids) must 

propose a minimum purchase price, or otherwise have value for the 

benefit of the Debtors’ estates sufficient to satisfy (without 

duplication): 

(1) the Cash Purchase Price; plus 

(2) the dollar value of the Bid Protections in cash; plus 

(3) an assumption of the Assumed Liabilities (as defined in the 

Asset Purchase Agreement) or the dollar value of any such Assumed 

Liabilities that are not “assumed liabilities” in such Bid or Bids; plus 
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(4) $400,000 in cash.  

(g) Designation of Assigned Contracts:  A Bid must identify any and 

all Assigned Contracts that the Bidder wishes to have assumed and 

assigned to it at closing pursuant to the Bid. 

(h) Corporate Authority:  A Bid must include written evidence 

reasonably acceptable to the Debtors, demonstrating appropriate 

corporate authorization to consummate the proposed Alternative 

Transaction; provided, however, that, if the Bidder is an entity 

specially formed for the purpose of effectuating the Bid, then the 

Bidder must furnish written evidence reasonably acceptable to the 

Debtors of the approval of the Alternative Transaction by the equity 

holder(s) of such Bidder. 

(i) Proof of Financial Ability to Perform:  A Bid must include written 

evidence that the Debtors conclude, after consulting with their 

advisors, the Agent, and the Creditors’ Committee, demonstrates that 

the Bidder has the necessary financial ability and/or has received debt 

and/or equity funding commitments (or has cash) sufficient in the 

aggregate to finance and consummate the Alternative Transaction 

contemplated thereby and provide adequate assurance of future 

performance under all Assigned Contracts to be assumed and assigned 

in such Alternative Transaction (including the Adequate Assurance 

Information), including proof of the Good Faith Deposit in cash and 

one of (1) evidence of sufficient cash to consummate the Bid, (2) an 

unconditional lending commitment from a recognized banking 

institution in the amount of any cash portion of the purchase price of 

such Bid, (3) the posting of an unconditional, irrevocable letter of 

credit from a recognized banking institution issued in favor of the 

Debtors in the amount of any cash portion of the purchase price of 

such Bid, or (4) a guarantee from another person or entity in favor of 

the Debtors in the amount of any cash portion of the purchase price of 

such Bid (with such person or entity providing written evidence of its 

financial wherewithal reasonably acceptable to the Debtors).  Such 

information shall include the following: 

(1) contact names and numbers for verification of financing sources; 

(2) the Bidder’s current financial statements (audited if they exist) or 

other similar financial information reasonably acceptable to the 

Debtors; and 

(3) any such other form of financial disclosure or credit-quality support 

information or enhancement reasonably acceptable to the Debtors. 

 (j) Contingencies:  Each Bid (1) may not contain representations and 

warranties, covenants, or termination rights more onerous than those 

set forth in the Asset Purchase Agreement (when considering all such 

provisions as a whole) and (2) may not be conditioned on financing or 

due diligence contingencies of any kind or any other conditions 

precedent to such Bidder’s obligation to purchase the Debtors’ assets 

subject to such Bid other than as may be included in the Asset 

Purchase Agreement. 
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(k) Irrevocable:  Each Bid must be irrevocable through the close of the 

Auction, provided that if such Bid is accepted as the Successful Bid or 

the Backup Bid (each as defined herein), such Bid shall continue to 

remain irrevocable, subject to the terms and conditions of the Bidding 

Procedures 

(l) Bid Deadline:  The Bid must be received, in writing, on or before 

__________ __, 2016 at 4:00 p.m. (prevailing Eastern time).  

Stalking Horse Bid Protections: 

Bidding Procedures at 3 

Bidding Procedures Order 

at ¶ 19 

The Stalking Horse Purchaser is entitled to the Bid Protections (the 

Breakup Fee and the Expense Reimbursement, subject to the 

conditions set forth in the Asset Purchase Agreement).  There are other 

“bid protections.”  A Qualified Bid must meet or exceed the Minimum 

Bid amount, which includes the Bid Protections.  In addition to the Bid 

Protections, the Bidding Procedures require minimum overbid 

increments in the amount of $250,000. 

Modifications of Bidding 

Qualifications or Auction 

Procedures: 

Bidding Procedures at 8 

The Debtors reserve their rights, in the exercise of their fiduciary 

obligations and after consulting with the Agent and the Creditors’ 

Committee, to modify the Bidding Procedures or impose, at or prior to 

the Auction, different and/or additional terms and conditions on the 

sale subject to the Bidding Procedures, provided that such rules are not 

inconsistent in any material respect with the Bidding Procedures 

(provided that no such changes shall impair or modify the Bid 

Protections afforded to the Stalking Horse Purchaser). 

Closing with Alternative 

Backup-Bidders: 

Bidding Procedures at 7-8 

Notwithstanding anything in the Bidding Procedures to the contrary, if 

an Auction is conducted, the Bidder (or Bidders) with the next highest 

or otherwise best Bid or combination of Bids at the Auction, as 

determined by the Debtors, after consulting with the Agent and the 

Creditors’ Committee, in the exercise of their reasonable business 

judgment, after consulting with their advisors, will be designated as the 

potential backup bidder (collectively, the “Potential Backup Bidder”).  

In the event that a Bidder or Bidders are identified by the Debtors, 

after consulting with the Agent and the Creditors’ Committee, as the 

Potential Backup Bidder, such Bidder or Bidders shall be required to 

serve as the backup bidder or backup bidders (collectively, the 

“Backup Bidder”).  The Backup Bidder shall be required to keep its 

initial Bid or combination of Bids (or if the Backup Bidder submitted 

one or more Overbids at the Auction, the final respective Overbid) (the 

“Backup Bid”) open and irrevocable until the earlier of (a) 4:00 p.m. 

(prevailing Eastern time) on the date that is forty-five (45) 

calendar days after the date of the Auction (the “Outside Backup 

Date”) and (b) the closing of the transaction with the Successful 

Bidder (as defined herein).   

Provisions Governing the 

Auction: 

Bidding Procedures at 5-8 

 

The Auction shall take place on __________ __, 2016 at 10:00 a.m. 

(prevailing Central time) at the offices of counsel for the Debtors at 

Paul Hastings LLP, 71 South Wacker Drive, 45th Floor, Chicago, 

Illinois 60606, or such other place and time as the Debtors shall notify 

all Qualified Bidders, including the Stalking Horse Purchaser, the 

Agent, the Creditors’ Committee, and any other invitees. 
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The Debtors, the Agent, the Creditors’ Committee, the Stalking Horse 

Purchaser, and any other Qualified Bidder, in each case, along with 

their representatives, financial advisors, and counsel, may attend the 

Auction in person, and only the Stalking Horse Purchaser and such 

other Qualified Bidders will be entitled to make any Bids at the 

Auction.  Bidding at the auction will be transcribed. 

 

RELIEF REQUESTED 

17. By this Motion, the Debtors first request entry of the Bidding Procedures Order, 

which will, among other things, (a) approve the Bidding Procedures in connection with the sale 

of the Debtors’ assets, (b) approve the form and manner of notices of the Bidding Procedures and 

sale of the Debtors’ assets, (c) approve the Asset Purchase Agreement of the Stalking Horse 

Purchaser, including the Bid Protections, (d) schedule the Auction and the Sale Hearing to 

consider the Sale, including assumption and assignment of executory contracts and unexpired 

leases, and (e) grant related relief. 

18. Second, at the Sale Hearing, the Debtors will request entry of the Sale Order, 

which will, among other things, (a) approve the sale of the Debtors’ assets in accordance with the 

asset purchase agreement between the Debtors and designate the Stalking Horse Purchaser or 

such other entity or entities submitting the highest or otherwise best Qualified Bid (as defined in 

the Bidding Procedures) (the “Successful Bid”) as the “Successful Bidder,” which Sale shall be 

free and clear of all liens, claims, encumbrances, and other interests (other than expressly 

specified permitted encumbrances and assumed liabilities, all as more specifically set forth in the 

Successful Bid), (b) approve the assumption and assignment of certain executory contracts and 

unexpired leases related to the Debtors’ assets and the Sale, and (c) grant related relief. 
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BASIS FOR RELIEF 

A. The Sale Is Necessary 

19.  The Bidding Procedures allow the Debtors to continue a thorough and ongoing 

sale process to maximize of the value of their estates for the benefit of all creditor constituencies 

and the Debtors’ other stakeholders.  Ultimately, the Debtors and their advisors have concluded 

that the sale strategy outlined herein is the best available strategy for realizing the full value for 

the Debtors’ assets, while maximizing certainty of an orderly sale process and closings.  With 

respect to the Debtors’ assets, the Debtors submit that the marketing window will provide ample 

opportunity for third parties to conduct diligence and obtain financing to put forward Qualified 

Bids. 

20. Without the process described in the Motion and Bidding Procedures, the Debtors 

believe, in the exercise of their business judgment, that the Debtors’ creditors and stakeholders 

are unlikely to receive maximum value for the Debtors’ assets. 

B. Approval of the Bidding Procedures 

21. The Bidding Procedures are designed to maximize the value of the Debtors’ 

estates, while ensuring an orderly sale process.  The Bidding Procedures describe, among other 

things, the procedures for interested parties to access and conduct due diligence, the manner in 

which bidders will become “qualified,” the conduct of the Auction, selection and approval of the 

Successful Bidder and the Backup Bidder, and key deadlines.  The Debtors believe that the 

Bidding Procedures afford them the best possible opportunity to maximize the amount received 

in the Sale for the Debtors’ assets, by setting the baseline for additional bids, while facilitating 

robust bidding by qualified entities. 
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C. Expense Reimbursement and Breakup Fee 

22. Following significant arms’-length negotiations with multiple interested parties, 

the Debtors and the Stalking Horse Purchaser executed the Asset Purchase Agreement, and the 

Debtors agreed to provide the Stalking Horse Purchaser with the Bid Protections payable under 

the circumstances described above and as described more fully in the Asset Purchase Agreement.  

The Bid Protections consist of (a) the Breakup Fee (as defined in the Asset Purchase Agreement) 

in the amount of 3% of the cash purchase price to be paid by the Stalking Horse Purchaser 

pursuant to the Asset Purchase Agreement and (b) the Expense Reimbursement (as defined in the 

Asset Purchase Agreement) of up to 2% of the cash purchase price to be paid by the Stalking 

Horse Purchaser pursuant to the Asset Purchase Agreement. 

23. Under Section 4.5 of the Asset Purchase Agreement, and subject to the conditions 

set forth therein, the Stalking Horse Purchaser is entitled to be paid the Bid Protections under 

certain circumstances.  If a Breakup Fee, Expense Reimbursement, or both, become payable 

under Section 4.5(a) of the Asset Purchase Agreement; then, at the time of the closing of an 

Alternative Transaction (as such term is defined in the Asset Purchase Agreement) or other 

transfer or transaction giving rise to such Breakup Fee, Expense Reimbursement, or both, first 

proceeds from such Alternative Transaction or other transfer or transaction shall be indefeasibly 

and directly paid to the Stalking Horse Purchaser in an amount equal to the Breakup Fee, 

Expense Reimbursement, or both, payable to the Stalking Horse Purchaser pursuant to Sections 

4.5(a) and 4.5(b) of the Asset Purchase Agreement. 

24. The Debtors believe that the Bid Protections are fair and reasonable and were 

necessary inducements to convince the Stalking Horse Purchaser to enter into the Asset Purchase 

Agreement and subject its offer to higher or otherwise better offers.  Without these inducements, 
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the Debtors believe that it would not have been possible to obtain an initial bid of similar quality, 

certainty, and amount to the bid embodied in the Asset Purchase Agreement. 

D. Assumption and Assignment Procedures 

25. The Debtors propose the following procedures for notifying counterparties to 

executory contracts and unexpired leases of potential amounts that must be paid and obligations 

that otherwise must be performed or satisfied pursuant to section 365(b)(1)(A) and (B) of the 

Bankruptcy Code, in connection with the assumption and/or assignment of any Assigned 

Contract (as defined herein) that is assumed by the Debtors (the “Cure Costs”). 

26. Schedules to the Asset Purchase Agreement will list executory contracts and 

unexpired leases that may be included in the Purchased Assets (as defined in the Asset Purchase 

Agreement) subject to the right of the Stalking Horse Purchaser or other Successful Bidder to 

determine whether such executory contract or unexpired lease shall be assumed and assigned 

under section 365 of the Bankruptcy Code in accordance with the relevant purchase agreement 

(the “Assigned Contracts”).  On or before five (5) calendar days after the Court enters the 

Bidding Procedures Order, the Debtors propose to file with the Court a notice, substantially in 

the form attached to the Bidding Procedures Order as Exhibit 3 (the “Cure Notice”) of Cure 

Costs for each of the Assigned Contracts and serve the Cure Notice on all counterparties listed 

on the Cure Notice (each a “Contract Party” and, collectively, the “Contract Parties”). 

27. Unless the Contract Party to any Assigned Contract files an objection to its 

scheduled Cure Cost or to the assumption and assignment of an Assigned Contract and serves a 

copy of such objection so as to be received no later than the Sale Objection Deadline (as defined 

in the Bidding Procedures Order) by the Notice Parties (as defined in the Bidding Procedures 

Order), such Contract Party shall be forever barred, estopped, and enjoined from objecting (a) to 
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the Cure Cost and from asserting that any additional amounts are due or defaults exist, (b) that 

any conditions to assumption and assignment must be satisfied under such Assigned Contract 

before it can be assumed and assigned or that any required consent to assignment has not been 

given, or (c) that the Successful Bidder has not provided adequate assurance of future 

performance. 

28. The Debtors propose that, in the event of a timely filed objection and dispute 

regarding: (a) any Cure Cost with respect to any of the Assigned Contracts; (b) the ability of the 

Successful Bidder to provide adequate assurance of future performance as required by section 

365 of the Bankruptcy Code, if applicable, under any of the Assigned Contracts; or (c) any other 

matter pertaining to assumption or assignment of any of the Assigned Contracts, the Cure Cost 

shall be paid as soon as reasonably practicable after the Closing (as defined in the Asset Purchase 

Agreement), in accordance with the applicable asset purchase agreement following the entry of a 

final order resolving the dispute and approving the assumption and assignment of such Assigned 

Contract; provided that the Debtors (with the reasonable consent of the Successful Bidder) are 

authorized to consensually resolve with an applicable counterparty any dispute regarding the 

amount of any Cure Cost or assignment to the Successful Bidder without any further notice to or 

action, order, or approval of the Bankruptcy Court. 

29. The Debtors propose that the Successful Bidder should be permitted, from the 

date the Court enters the Bidding Procedures Order to five days prior to the Auction, by written 

notice to the Debtors and, with respect to removal, with the written consent of the Agent, to 

either (a) designate any Assigned Contract not already so designated to be a Purchaser Assumed 

Contract (as defined in the Asset Purchase Agreement) or (b) remove any Assigned Contract 

(other than an Extended Real Property Lease (as defined in the Asset Purchase Agreement)) from 
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the schedule of Purchaser Assumed Contracts.  To the extent identified, the Debtors will file a 

list of all Assigned Contracts assigned to such Successful Bidder no later than five business days 

following the “closing date” (as that term is defined in the applicable asset purchase agreement) 

or as soon thereafter as is practicable.   The Debtors propose that payment to satisfy all Cure 

Costs be made as soon as reasonably practicable after the effectiveness of the assumption and 

assignment of Assigned Contracts assigned to the Successful Bidder or on such other terms as 

the parties to each such Assigned Contract may otherwise agree without any further notice to or 

action, order, or approval of the Bankruptcy Court. 

E. Notice Provisions 

30. On or before five (5) calendar days after the Court enters the Bidding Procedures 

Order, the Debtors propose to serve the sale notice, substantially in the form attached to the 

Bidding Procedures Order as Exhibit 4 (the “Sale Notice”), on: (a) all creditors or their counsel 

known to the Debtors; (b) the U.S. Trustee; (c) counsel for the Creditors’ Committee; (d) all 

applicable federal, state, and local taxing and regulatory authorities of the Debtors or recording 

offices or any other governmental authorities that, as a result of the sale of the Purchased Assets, 

are reasonably expected by the Debtors to have claims, contingent or otherwise, in connection 

with the Debtors’ ownership of the Purchased Assets or have any known interest in the relief 

requested by the Motion; (e) counsel for the Stalking Horse Purchaser; (f) those parties who have 

formally filed requests for notice in the Chapter 11 Cases pursuant to Bankruptcy Rule 2002; (g) 

all known parties to any filed or threatened litigation involving the Debtors; (h) all Contract 

Parties; and (i) all entities that have expressed an interest to the Debtors’ investment bankers in 

purchasing the assets subject to the Bidding Procedures Order.  
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31. The Debtors also propose, pursuant to Bankruptcy Rules 2002 and 6004, to 

publish a version of the Sale Notice, substantially in the form attached to the Bidding Procedures 

Order as Exhibit 5 (the “Publication Notice”) in the Oil & Gas Journal seven (7) calendar days 

after the Court enters the Bidding Procedures Order, or as soon as practicable thereafter. 

F. Appointment of Consumer Privacy Ombudsman Is Not Required 

32. No Debtor has, in connection with offering a product or a service, disclosed to 

any individual a policy prohibiting the transfer of personally identifiable information about 

individuals to persons that are not affiliated with the Debtors, and no such policy is in place as of 

the date the Motion was filed.  See 11 U.S.C. § 363(b)(1)(B).  As such, there is no need for the 

Court to appoint a consumer privacy ombudsman, in accordance with section 332 of the 

Bankruptcy Code. 

APPLICABLE AUTHORITY 

33. The Debtors have conducted a comprehensive process to obtain bids for their 

assets, with the assistance of highly skilled advisors.  Thus, this Court should grant the relief 

requested in this Motion if the Debtors demonstrate a sound business justification therefor.  See 

In re Del. & Hudson Ry. Co., 124 B.R. 169, 179 (D. Del. 1991). 

A. Approval of the Sale of the Debtors’ Assets to the Successful Bidder Is Warranted 

 Under Section 363(b) of the Bankruptcy Code. 

34. Following the auction process described herein, the Debtors seek authority to sell 

their assets to the Successful Bidder on the terms set forth in the Successful Bid.  

Section 363(b)(1) of the Bankruptcy Code provides:  “The trustee, after notice and a hearing, 

may use, sell, or lease, other than in the ordinary course of business, property of the estate.”  11 

U.S.C. § 363(b)(1). 
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35. Courts routinely authorize a debtor to sell assets outside of the ordinary course of 

business pursuant to section 363 of the Bankruptcy Code and prior to confirming a plan of 

reorganization if it demonstrates a sound business purpose for doing so.  See In re ICL Holding 

Co., Inc., 802 F.3d 547, 551 (3d Cir. 2015) (noting that bankruptcy courts use the “‘sound 

business purpose’ test . . . to decide whether to approve a . . . [section] 363 sale”); Meyers v. 

Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996) (stating that, where section 363 of the 

Bankruptcy Code is implicated, courts normally “defer to the trustee’s judgment so long as there 

is a legitimate business justification”); In re Abbotts Dairies of Penn., Inc., 788 F.2d 143, 147-49 

(3d Cir. 1986) (implicitly adopting the “sound business purpose” test); In re Dura Auto. Sys, Inc., 

No. 06-11202 (KJC), 2007 WL 7728109, at *5 (Bankr. D. Del. Aug. 15, 2007) (finding that 

“[t]he Debtors have demonstrated compelling circumstances and a good, sufficient, and sound 

business purpose and justification for the Sale prior to, and outside of, a plan of reorganization”); 

Dai-Ichi Kangyo Bank Ltd. v. Montgomery Ward Holding Corp. (In re Montgomery Ward 

Holding Corp.), 242 B.R. 147, 153 (D. Del. 1999) (“In determining whether to authorize the use, 

sale or lease of property of the estate under [section 363(b)], courts require the debtor to show 

that a sound business purpose justifies such actions.”); Del. & Hudson Ry. Co., 124 B.R. 169 at 

176 (sale of substantially all of debtor’s assets outside of reorganization plan is appropriate when 

a sound business reason justifies such a sale).  Once a court has determined that a sound business 

justification exists for a sale outside of a plan, the court must also determine that (a) “the debtor 

has provided the interested parties with adequate and reasonable notice,” (b) “the sale price is 

fair and reasonable,” and (c) “the purchaser is proceeding in good faith.”  Del. & Hudson, 124 

B.R. at 176. 
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36. The sale of the Debtors’ assets is based on the sound business judgment of the 

Debtors.  The Debtors have determined, after consulting with their advisors, the Agent, and the 

Committee, and in consideration of the ongoing market exploration and the Debtors’ current 

circumstances, that such sale represents the best possible strategy for maximizing the recoveries 

of all creditors.   

37. As noted herein, the Debtors conducted significant arms’-length negotiations with 

multiple parties before executing the Asset Purchase Agreement.  The Debtors only entered into 

the Asset Purchase Agreement after this marketing of their assets and subsequent negotiations of 

offers received.  The fairness and reasonableness of the consideration to be paid by the 

Successful Bidder will be demonstrated by adequate market exposure and an open and fair 

auction process—the best means for establishing whether a fair and reasonable price is being 

paid. 

38. Furthermore, the Stalking Horse Purchaser has proceeded in good faith.  Both the 

Debtors and the Stalking Horse Purchaser were represented by experienced advisors in the 

arms’-length negotiation of the Asset Purchase Agreement.  Under these circumstances, the sale 

of the Debtors’ assets to the Stalking Horse Purchaser or such other Successful Bidder as may be 

identified is fully consistent with the exercise of sound business judgment and should be 

approved by the Court pursuant to section 363 of the Bankruptcy Code. 

B. The Bidding Procedures Are Fair and Are Designed to Maximize the Value 

 Received for the Debtors’ Assets. 

39. To ensure a fair auction process for the Debtors’ assets, the Debtors will provide 

adequate notice of the sale to interested parties and will solicit interest from numerous potential 

purchasers.  The Debtors submit that the Bidding Procedures are appropriate under section 363 

of the Bankruptcy Code to ensure that the bidding process is fair and reasonable and to yield 
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maximum value.  The Bidding Procedures establish a competitive bidding process through which 

all potential bidders are encouraged to participate and submit competing bids for the Debtors’ 

assets.  The Bidding Procedures also provide potential bidders with sufficient notice and an 

opportunity to acquire information necessary to submit a timely and informed bid.  Thus, the 

Debtors and all parties in interest can be assured that the consideration ultimately received for 

the Debtors’ assets will be fair and reasonable. 

40. At the same time, the Bidding Procedures provide the Debtors with the 

opportunity to consider all competing offers and to select, in their reasonable business judgment, 

the highest or otherwise best offer for the Debtors’ assets with minimal execution risk to the deal 

in hand with the Stalking Horse Purchaser. 

41. Similar procedures have been previously approved by other courts in this District.  

See, e.g., In re Parallel Energy, L.P., No. 15-12263 (KG) (Bankr. D. Del. Dec. 10, 2015); In re 

Taylor-Wharton Int’l LLC, No. 15-12075 (BLS) (Bankr. D. Del. Oct. 29, 2015); In re Malibu 

Lighting Corp., No. 15-12080 (KG), No. 15-12082 (Bankr. D. Del. Oct. 27, 2015).
5
  

Accordingly, the Court should approve the Bidding Procedures. 

C. The Bid Protections Should Be Authorized. 

42. The Asset Purchase Agreement provides for an Expense Reimbursement and/or 

Breakup Fee for the Stalking Horse Purchaser in the event that the Asset Purchase Agreement is 

terminated pursuant to the terms and under the conditions set forth therein.  The Debtors seek 

authorization to pay the Expense Reimbursement and the Breakup Fee if and when required by 

the terms of the Asset Purchase Agreement. 

                                                 
5
  Because of the voluminous nature of the orders cited herein, they have not been attached to the Motion.  Copies 

of the orders are available upon request to the Debtors’ counsel. 
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43. The propriety of bidding incentives in the bankruptcy context requires a showing 

of some postpetition benefit to the debtor’s estate.  Calpine Corp. v. O’Brien Envtl. Energy, Inc. 

(In re O’Brien Envtl. Energy, Inc.), 181 F.3d 527, 535 (3d Cir. 1999); see also In re Reliant 

Energy Channelview LP, 594 F.3d 200, 206 (3d Cir. 2010).  In O’Brien, the Third Circuit held 

that breakup fees and expense reimbursements could be paid to a stalking horse bidder if they 

were necessary to preserve the value of the estate.  O’Brien, 181 F.3d at 535.  The court 

determined that breakup fees and expense reimbursements provide benefits to estates when they 

promote competitive bidding or induce bidders to research the value of the debtors and increase 

the likelihood that the selling price reflects the true value of their assets.  Id. at 537.  The Debtors 

believe that the Bid Protections satisfy O’Brien and will create a competitive bidding process. 

44. First, the Breakup Fee and Expense Reimbursement induced the Stalking Horse 

Purchaser to submit a bid that will serve as a minimum floor bid upon which other bidders may 

rely.  The Stalking Horse Purchaser communicated that it would not enter into the Asset 

Purchase Agreement without the Breakup Fee and Expense Reimbursement.  Therefore, the 

Stalking Horse Purchaser has provided a material benefit to the Debtors, their estates, and their 

creditors, by encouraging bidding and increasing the likelihood that the best possible price for 

the Debtors’ assets will be received. 

45. Second, the proposed Bid Protections are the result of an arms’-length negotiated 

agreement between the Debtors and the Stalking Horse Purchaser.  There is no evidence or 

reason to believe that the relationship between the Debtors and the Stalking Horse Purchaser has 

been tainted by self-dealing or manipulation. 

46. Third, the Debtors believe that the proposed Expense Reimbursement is fair and 

reasonably compensates the Stalking Horse Purchaser for taking actions that will benefit the 

Case 16-10221-CSS    Doc 503    Filed 09/14/16    Page 29 of 43



30 

Debtors’ estates.  The Expense Reimbursement compensates the Stalking Horse Purchaser for 

diligence and professional fees incurred in negotiating the terms of the Asset Purchase 

Agreement on an expedited timeline, while at the same time ensuring that the Debtors will be 

able to conduct a “market-exposed” auction to maximize the benefit of the proposed sale for 

creditors.  Without such efforts, the Debtors believe that it is likely that certain potential bidders 

would not come forward without the implicit assurance provided by the Stalking Horse 

Purchaser’s diligence. 

47. Fourth, the Debtors do not believe that the Bid Protections will have a chilling 

effect on the sale process.  Rather, the Stalking Horse Purchaser has increased the likelihood that 

the best possible price for the Debtors’ assets will be received, by permitting other qualified 

bidders to rely on the diligence performed by the Stalking Horse Purchaser, and moreover, by 

allowing qualified bidders to utilize the Asset Purchase Agreement as a platform for negotiations 

and modifications in the context of a competitive bidding process. 

48. The Bid Protections, which represent approximately 5% (in the aggregate) of the 

cash amounts to be paid by the Stalking Horse Purchaser in the Asset Purchase Agreement, are 

reasonable and consistent with the range of bid protections typically approved by bankruptcy 

courts in this district.  See, e.g., In re Cal Dive Int’l, Inc., No. 15-10458 (Bankr. D. Del. Jun. 22, 

2016) (CSS) (approving breakup fee in the amount of up to 3% of the cash purchase price and 

expense reimbursement in the amount of up to 2.9% of cash purchase price); In re ZLOOP, Inc., 

No. 15-11660 (KJC) (Bankr. D. Del. May 16, 2016) (approving breakup fee and expense 

reimbursement in the amount of up to 8.35% of cash purchase price); In re Taylor-Wharton Int’l 

LLC, No. 15-12075 (BLS) (Bankr. D. Del. Oct. 29, 2015) (approving breakup fee in the amount 

of 3.64% of cash purchase price); In re Malibu Lighting Corp., No. 15-12080 (KG), No. 15-
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12082 (Bankr. D. Del. Oct. 27, 2015) (KG) (approving breakup fee and expense reimbursement 

in the amount of up to 3.64% of cash purchase price, exclusive of assumed liabilities);; In re Old 

FOH, Inc., No. 15-10836 (KG) (Bankr. D. Del. May 6, 2015) (approving breakup fee and 

expense reimbursement in the amount of up to 4.78% of cash purchase price, exclusive of certain 

revenue sharing payments, assumed liabilities, and certain other adjustments); In re Constar Int’l 

Holdings LLC, No. 13-13281 (CSS) (Bankr. D. Del. Jan. 10, 2014) (approving breakup fee in the 

amount of 3% of base purchase price and expense reimbursement in the amount of up to 2.9% of 

base purchase price).
6
  Accordingly, the Court should approve the Bid Protections. 

D. The Debtors’ Assets Should Be Sold Free and Clear of Liens, Claims, 

 Encumbrances, and Interests Pursuant to Section 363(f). 

49. The Debtors seek authority to sell their assets free and clear of any liens, claims, 

encumbrances, and interests in such property.  Section 363(f) of the Bankruptcy Code provides: 

The Trustee may sell property under subsection (b) or (c) of this section free and 

clear of any interest in such property of an entity other than the estate, only if- 

1) applicable non-bankruptcy law permits sale of such property free 

and clear of such interest; 

2) such entity consents; 

3) such interest is a lien and the price at which such property is to be 

sold is greater than the aggregate value of all liens on such 

property; 

4) such interest is in bona fide dispute; or 

5) such entity could be compelled, in a legal or equitable proceeding, 

to accept a money satisfaction of such interest. 

11 U.S.C. § 363(f). 

                                                 
6
  Because of the voluminous nature of the orders cited herein, they have not been attached to the Motion.  Copies 

of the orders are available upon request to the Debtors’ counsel. 
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50. As section 363(f) of the Bankruptcy Code is phrased in the disjunctive, when 

proceeding pursuant to section 363(b), it is only necessary to meet one of the five conditions of 

section 363(f).  The Lenders have consented to the proposed sale of the Debtors’ assets to the 

Stalking Horse Purchaser (and of the Debtors’ assets to another Successful Bidder if consistent 

with the Final Cash Collateral Order) under the terms described in the Motion; accordingly, the 

Debtors have satisfied the requirements of section 363(f) with respect to them.  With respect to 

any other entity asserting a lien, claim, encumbrance, or interest against or in the Debtors’ assets, 

the Debtors anticipate that they will be able to satisfy one or more of the conditions set forth in 

section 363(f) of the Bankruptcy Code.  Any entities holding liens on the Debtors’ assets will 

receive notice of this Motion and the Sale Notice, and such entities will be deemed to consent if 

they do not object.  See Hargrave v. Township of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 

858 (Bankr. D.N.J. 1994) (failure to object to sale free and clear of liens, claims and 

encumbrances satisfies section 363(f)(2)); Citicorp Homeowners Serv., Inc. v. Elliot (In re 

Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same).  Furthermore, any such lien will attach to the 

proceeds of the sale; to the extent such proceeds are in an amount greater than the aggregate 

value of all liens, section 363(f)(3) is likewise satisfied.  Therefore, the Debtors may sell their 

assets free and clear of all liens, claims, encumbrances, and interests. 

51. Moreover, the Debtors submit that it is appropriate to sell their assets free and 

clear of successor liability.  Such a provision ensures that the Successful Bidder is protected from 

any claims or lawsuits premised on the theory that the Successful Bidder is a successor in interest 

to one or more of the Debtors.  Courts frequently hold that a buyer of a debtor’s assets pursuant 

to a sale under section 363 of the Bankruptcy Code takes free and clear from successor liability 

relating to the debtor’s business.  See, e.g., In re Trans World Airlines, Inc., 322 F.3d 283, 288-
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90 (3d Cir. 2003) (sale of assets pursuant to section 363(f) barred successor liability claims for 

employment discrimination and rights under travel voucher program); In re Leckie Smokeless 

Coal Co., 99 F.3d 573, 585-87 (4th Cir. 1996) (affirming the sale of debtors’ assets free and clear 

of certain taxes); Amphenol Corp. v. Shandler (In re Insilco Techs., Inc.), 351 B.R. 313, 322 

(Bankr. D. Del. 2006) (stating that a section 363 sale permits a buyer to take ownership of 

property without concern that a creditor will file suit based on a successor liability theory). 

52. The purpose of an order purporting to authorize the transfer of assets free and 

clear of all liens, claims, encumbrances, and other interests would be frustrated if claimants 

could thereafter use the transfer as a basis to assert claims against a purchaser arising from a 

seller’s pre-sale conduct.  Moreover, without such assurances, the Debtors run the risk that 

potential bidders may not enter the Auction or, if they did, would do so with reduced bid 

amounts.  To that end, the Successful Bidder should not be liable under any theory of successor 

liability relating to the Debtors’ businesses but should hold the Debtors’ assets free and clear 

following successful transition of the assets. 

E. A Successful Bidder Is Entitled to the Protections of Section 363(m). 

53. The Successful Bidder for the Debtors’ assets will be entitled to an order 

incorporating the protection of section 363(m) of the Bankruptcy Code.  That subsection protects 

a good faith purchaser as “one who buys property in good faith and for value, without knowledge 

of adverse claims.” Mark Bell Furniture Warehouse, Inc. v. D.M. Reid Assocs., Ltd (In re Mark 

Bell Furniture Warehouse, Inc.), 992 F.2d 7, 9 (1st Cir. 1993); Willemain v. Kivitz (In re 

Willemain), 764 F.2d 1019, 1023 (4th Cir. 1985); In re Congoleum Corp., No. 03-51524, 2007 

WL 1428477, at *2 (Bankr. D.N.J. May 11, 2007); In re Abbotts Dairies of Penn., 788 F.2d 143, 

147 (3d Cir. 1986). 
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54. Assuming the Stalking Horse Purchaser is the Successful Bidder, the Asset 

Purchase Agreement was negotiated at arms’ length, with both parties represented by their own 

counsel.  Similarly, the Debtors expect to show at the Sale Hearing that any other Successful 

Bidder similarly conducted itself in good faith.  Accordingly, the Debtors request that the Sale 

Order include a provision that the Successful Bidder for the Debtors’ assets is a “good faith” 

purchaser within the meaning of section 363(m) of the Bankruptcy Code.  The Debtors submit 

that such protection will ensure that the maximum price will be received for their assets. 

F. Assumption and Assignment of Executory Contracts and Unexpired Leases Should 

 Be Authorized. 

55. The Debtors seek authority to assume and assign those executory contracts and 

unexpired leases designated by the Successful Bidder.  Section 365 of the Bankruptcy Code 

authorizes a debtor to assume and/or assign its executory contracts and unexpired leases, subject 

to the approval of the Court, provided that the defaults under such contracts and leases are cured 

and adequate assurance of future performance is provided.  A debtor’s decision to assume or 

reject an executory contract or unexpired lease must only satisfy the “business judgment rule” 

and will not be subject to review unless such decision is clearly an unreasonable exercise of such 

judgment.  See, e.g., In re HQ Global Holdings, Inc., 290 B.R. 507, 511 (Bankr. D. Del. 2003) 

(debtor’s decision to assume or reject executory contract is governed by business judgment 

standard and “can only be overturned if the decision was the product of bad faith, whim or 

caprice”); see also In re Market Square Inn, Inc., 978 F.2d 116, 121 (3d Cir. 1992) (assumption 

or rejection of lease “will be a matter of business judgment by the bankruptcy court”); see also 

Sharon Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872 F.2d 36, 39-40 (3d Cir. 1989) (same). 

56. Once an executory contract or unexpired lease is assumed, the trustee or debtor in 

possession may elect to assign such contract or lease.  See In re Rickel Home Ctrs. Inc., 209 
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F.3d 291, 299 (3d Cir. 2000) (“The Code generally favors free assignability as a means to 

maximize the value of the debtor’s estate.”); Leonard v. Gen. Motors Corp. (In re Headquarters 

Dodge, Inc.), 13 F.3d 674, 682 (3d Cir. 1993) (noting purpose of section 365(f) is to assist 

trustee in realizing the full value of the debtor’s assets). 

57. Section 365(f) of the Bankruptcy Code provides that the “trustee may assign an 

executory contract or unexpired lease . . . only if the trustee assumes such contract or lease . . . 

and adequate assurance of future performance. . . . is provided.” 11 U.S.C. § 365(f)(2).  The 

meaning of “adequate assurance of future performance” depends on the facts and circumstances 

of each case, but should be given a “practical, pragmatic construction.”  In re DBSI, Inc., 405 

B.R. 698, 708 (Bankr. D. Del. 2009); EBG Midtown S. Corp. v. McLaren/Hart Envtl. Eng’g 

Corp.  (In re Sanshoe Worldwide Corp.), 139 B.R. 585, 592-93 (S.D.N.Y. 1992); see also In re 

Decora Indus. Inc., No. 00-4459, 2002 WL 32332749 at *8 (D. Del. May 20, 2002) 

(“[A]dequate assurance falls short of an absolute guaranty of payment.”); Carlisle Homes, Inc. v. 

Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D.N.J. 1988). 

58. Adequate assurance may be provided by demonstrating the assignee’s financial 

health and experience in managing the type of enterprise or property assigned.  See In re Bygaph, 

Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) (adequate assurance is present when 

prospective assignee of lease from debtor has financial resources and has “expressed willingness 

to devote sufficient funding” to business to give it a “strong likelihood of succeeding”). 

59. To facilitate and effect the sale of the Debtors’ assets, the Debtors request 

approval under section 365 of the Bankruptcy Code for the assumption and assignment of certain 

Assigned Contracts to the Successful Bidder under the terms and subject to the conditions set 

forth in the Bidding Procedures Oder and what will be included in the Sale Order.  The Debtors 
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further request that the Sale Order provide that the Assigned Contracts to be assumed and 

assigned to the Successful Bidder will be transferred to, and remain in full force and effect for 

the benefit of, the Successful Bidder, notwithstanding any provisions in such Assigned 

Contracts, including those described in sections 365(b)(2) and (f)(1) and (3) of the Bankruptcy 

Code, that prohibit such assignment. 

60. The Stalking Horse Purchaser will have the financial resources required to 

complete the Sale, including the assumption of the Assigned Contracts at the closing of the Asset 

Purchase Agreement.  Moreover, the Debtors contemplate that the Successful Bidder, if an entity 

other than the Stalking Horse Purchaser, will be able to provide adequate assurance of future 

performance in connection with any assigned executory contracts and unexpired leases because 

such Successful Bidder must submit evidence sufficient to demonstrate its financial wherewithal 

and ability to consummate the sale.  Furthermore, to the extent that any defaults exist under any 

executory contract or unexpired lease that is to be assumed and assigned in connection with the 

sale of the Debtors’ assets, the Debtors or the Successful Bidder will cure any such default prior 

to such assumption and assignment. 

61. To the extent necessary, the Debtors will present facts at the Sale Hearing to show 

the financial credibility, willingness, and ability of the Successful Bidder to perform under the 

Assigned Contracts to be assumed and assigned to the Successful Bidder.  The Sale Hearing thus 

will afford the Court and other interested parties the opportunity to evaluate the ability of the 

Successful Bidder to provide adequate assurance of future performance under the Assigned 

Contracts to be assumed and assigned to the Successful Bidder, as required under 

section 365(b)(1)(C) of the Bankruptcy Code. 
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62. Accordingly, the Debtors submit that it is appropriate to implement the proposed 

assumption and assignment procedures in the Chapter 11 Cases.  The Court, therefore, will have 

a sufficient basis to authorize the Debtors to reject or assume and assign contracts and leases. 

G. It Is Appropriate for the Sale Order to Provide that Liabilities Associated with 

 Capital Leases Are Assumed.  

63. Pursuant to the Asset Purchase Agreement, the Stalking Horse Purchaser has 

agreed to assume identified real property and personal property leases that would constitute 

capital leases in accordance with Generally Accepted Accounting Principles.  Correspondingly, 

in accordance with the Asset Purchase Agreement, the Stalking Horse Purchaser will assume the 

liabilities associated with those capital leases.  The Debtors expect that other Qualified Bids will 

include similar provisions.  The Sale Order will include provisions that approve the transfer of 

any such capital leases and the assumption of the liabilities associated with such capital leases.  

The Court should approve this relief to ensure that the Debtors and the Successful Bidder receive 

the benefit of their bargain, which relieves the Debtors of any obligation for liabilities associated 

with such capital leases and provides that the Successful Bidder is obligated to honor such 

amounts. 

H. If Necessary, the Sale Order Will Seek Approval of a Transition Services Agreement 

 Between the Debtors and the Successful Bidder, Which the Court Should Approve. 

64. The Asset Purchase Agreement does not currently provide for the Debtors and the 

Stalking Horse Purchaser to enter into a transition services agreement or other similar agreement 

that would address shared services between the parties after a closing.  In the abundance of 

caution, the Debtors seek approval to enter into a transition services agreement with the Stalking 

Horse Purchaser or another Successful Bidder in the event that the Debtors or the Successful 

Bidder determine to enter into a transition services agreement.  In that situation, the Debtors 

entry into such an agreement would be in further support of maximizing the value of their assets 
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and distributing consideration to creditors.  As such, the Court should approve this relief for the 

benefit of the Debtors, its creditors, and its estates. 

I. In Accordance with the Final Cash Collateral Order and Global Settlement, the 

 Court Should Authorize the Debtors to Distribute Sale Proceeds at Closing. 

65. The Final Cash Collateral Order and Global Settlement have been approved and 

entered in the Chapter 11 Cases.  Reaching consensus regarding the Debtors’ use of cash 

collateral and resolving the disputes addressed in the Global Settlement have eliminated potential 

litigation and provided beneficial stability in the Chapter 11 Cases, allowing the Debtors and key 

stakeholders to focus on maximizing the value of the Debtors’ estates through the marketing and 

sale process.  These benefits are due, in part, to the agreements reached between the Debtors and 

key stakeholders with regard to the use of proceeds from the Sale.  Both the Final Cash 

Collateral Order and the Global Settlement provide for the allocation and distribution of such 

proceeds.  Final Cash Collateral Order ¶ 14; Global Settlement ¶¶ 5-6.  To effectuate the 

allocation and distribution of Sale proceeds as contemplated by the parties and ordered by the 

Court, the Debtors request authority to make distributions and set aside reserves at Closing (as 

defined in the Asset Purchase Agreement) or in connection with Closing in a manner consistent 

with the Final Cash Collateral Order and Global Settlement, and as set forth more fully in the 

Sale Order. 

J. The Court Should Authorize the Debtors to Change Their Corporate Names and the 

 Case Caption Upon Closing. 

66. In accordance with Section 8.13 of the Asset Purchase Agreement, the Debtors 

request authority to effectuate a change of the corporate name of Extreme Plastics Plus, Inc. to 

one not using the words “Extreme Plastics Plus,” or any derivation or variation thereof, 

consistent with applicable law.  The Debtors propose to file a notice setting forth a new case 
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caption and the proposed new name of Extreme Plastics Plus, Inc. within one (1) business day of 

the Closing (as defined in the Asset Purchase Agreement).  

K. The Stays Provided by Bankruptcy Rule 6004(h) and 6006(d) Should Be Waived. 

67. Pursuant to Bankruptcy Rule 6004(h), an “order authorizing the use, sale, or lease 

of property other than cash collateral is stayed until the expiration of 14 days after entry of the 

order, unless the court orders otherwise.”  Under Bankruptcy Rule 6006(d), an “order authorizing 

the trustee to assign an executory contract or unexpired lease under §365(f) is stayed until the 

expiration of 14 days after the entry of the order, unless the court orders otherwise.”  Here, the 

Court should waive both stays because the Bidding Procedures and other relief requested afford 

the Debtors the best possible opportunity to maximize the amount received in the Sale for the 

Debtors’ assets, and waiver of the stays will allow the Stalking Horse Purchaser or other 

Successful Bidder to promptly close  the Sale.  Prompt closing will allow the Debtors to obtain 

and distribute the proceeds of the Sale in accordance with the Final Cash Collateral Order and 

Global Settlement, allowing key stakeholders to receive their agreed-upon recoveries.  

NOTICE 

68. The Debtors have provided notice of this Motion by either electronic mail, 

facsimile, or overnight delivery to:  (a) the U.S. Trustee; (b) counsel for the Creditors’ 

Committee; (c) counsel for Citizens Bank, as Agent for the Lenders; (d) the Internal Revenue 

Service; (e) the United States Department of Justice; (f) any parties entitled to notice pursuant to 

Local Rule 2002–1(b); (g) counsel for the Stalking Horse Purchaser; and (h) all entities that have 

expressed an interest to the Debtors’ investment bankers in purchasing the Debtors’ assets. 
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NO PRIOR REQUEST 

69. No previous request for the relief sought herein has been made to this Court or 

any other court. 

[Remainder of page intentionally left blank]  
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WHEREFORE, the Debtors respectfully request entry of an order:  (i)(a) approving the 

Bidding Procedures in connection with the sale of the Debtors’ assets, (b) approving the form 

and manner of notices of the Bidding Procedures and sale of the Debtors’ assets, (c) approving 

the Asset Purchase Agreement of the Stalking Horse Purchaser, including the Bid Protections, 

(d) scheduling the Auction and the Sale Hearing to consider the Sale, including assumption and 

assignment of executory contracts and unexpired leases, and (e) granting related relief; and 

(ii)(a) approving the sale of substantially all of the Debtors’ Assets free and clear of liens, claims, 

encumbrances and interests, (b) authorizing the assumption and assignment of certain executory 

contracts and unexpired leases, and (c) granting related relief. 

Date:  September 14, 2016 

 Wilmington, Delaware                     SULLIVAN · HAZELTINE · ALLINSON LLC 

 

       

 

      /s/ William A. Hazeltine_____   

William D. Sullivan (No. 2820) 

William A. Hazeltine (No. 3294) 

901 North Market Street, Suite 1300 

Wilmington, DE  19801 

Tel: (302) 428-8191 

Fax: (302) 428-8195 

 

and 

 

Chris L. Dickerson 

Marc J. Carmel 

Paul Hastings LLP 

71 South Wacker Drive, 45th Floor 

Chicago, IL 60606 

Tel: (312) 499-6000 

Fax: (312) 499-6100 

 

Attorneys for Debtors and Debtors in Possession 
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Exhibit A  

 

Bidding Procedures Order
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Exhibit B  

 

Sale Order 
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