
CSD 1001A [11/15/04]
Name, Address, Telephone No. & I.D. No.

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF CALIFORNIA

325 West "F" Street, San Diego, California 92101-6991

In Re

 BANKRUPTCY NO.  

 Date of Hearing:  
 Time of Hearing:  

Debtor. Name of Judge:   

CSD 1001A

ORDER ON 

IT IS ORDERED THAT the relief sought as set forth on the continuation pages attached and numbered two (2)

through    with exhibits, if any, for a total of    pages, is granted.  Motion/Application Docket Entry No.   

//

//

//

//

//

//

DATED:  
Judge, United States Bankruptcy Court

Signature by the attorney constitutes a certification under 
Fed. R. of Bankr. P. 9011 that the relief in the order is the 
relief granted by the court.

Submitted by:

(Firm name)

By:
Attorney for    Movant    Respondent

January 14, 2010

January 14, 2010
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EXHIBIT “A” 

Signed by Judge Peter W. Bowie January 14,2010
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1/17/10 1/24/10 1/28/10

Disbursements
Other/Prepaid 2,000 24,000 10,233
Marketing
401K - Employee/er 3,000 3,000
Vendor Payments - Product 246,752 239,289
Vendor Payments - Other Period Vendors 42,103 6,954 12,103
Rent/CAMs - -
Utilities
Capital Maintenance 1,000 1,000 1,000
Insurance - WC and Commercial 21,625 - -
Payroll and Taxes 550,000 - 513,000
Employee Benefits (Med, Dent,) 53,973
Sales Taxes - 17,000 326,721
Merchant fees/Bank Fees - - -

Disbursements - Operations 619,728 349,679 1,105,347

January

Disbursements - Operations 619,728 349,679 1,105,347

Signed by Judge Peter W. Bowie January 14,2010
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	Text13:    Upon consideration of the First Day Motion By the Debtor For Order (A) Authorizing Interim Use Of Cash Collateral, (B) Granting Adequate Protection For Use Of Prepetition Collateral, And (C) Granting Related Relief (the "Cash Collateral Motion”), pursuant to sections 361, 363(c) and 363(e) of title 11 of the United States Code (the “Bankruptcy Code”) and Rule 4001(b) of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"); and it appearing that the Court has jurisdiction over the matter pursuant to 28 U.S.C. §§ 1334 and 157; and venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Cash Collateral Motion having been provided to the United States Trustee, any committee of creditors or equity security holders established prior or subsequent to the chapter 11 filing or, if none, the twenty largest unsecured creditors and any secured creditor whose collateral includes cash collateral or whose lien(s) might be affected by the relief sought, pursuant to the Court’s Guidelines for First Day Motions; and the Court having found and determined that the requested relief sought in the Cash Collateral Motion is in the best interests of the Debtor, its estate, creditors, and all parties in interest and that the legal and factual bases set forth in the Cash Collateral Motion and in the concurrently filed Declaration of George Katakalidis Filed In Support Of First Day Motions (the “Katakalidis Declaration”) establish just cause for the relief granted herein; and the Court having heard the statements of counsel, having considered all relevant matters related thereto, and being otherwise fully advised in the premises; and after due deliberation and sufficient cause appearing thereof, the Court makes the following findings of fact and conclusions of law:

      A.      Adequate and sufficient notice of the Motion and interim hearing has been provided to all persons entitled thereto under Rule 2002 and 4001 of the Bankruptcy Rules and no further notice of the Cash Collateral Motion is necessary.

      B.      This matter constitutes a "core proceeding" within the meaning of 28 U.S.C. §157.

      C.      This Court has jurisdiction over the parties and the subject matter of this proceeding pursuant to 28 U.S.C. §§1334 and 157.

      D.      It is in the best interests of the Debtor's estate that, in exchange for providing adequate protection to Bank of America as set forth below, the Debtor be allowed to utilize Cash Collateral (as defined below) under the terms and conditions set forth herein to permit the Debtor to operate its business attempt to propose a plan of reorganization.

      E.      Bank of America, N.A. (“Bank of America”) asserts that:  (a) certain prepetition obligations owed to Bank of America were, as of the Petition Date, secured by a valid, enforceable and properly perfected liens on and security interests in substantially all of the Debtor's personal property and other assets (collectively, the "Prepetition Collateral"), including, without limitation, cash on hand of the Debtor and cash and receipts generated by the operation of the Debtor's business and (b) the cash proceeds on hand as of the petition date and the cash proceeds generated from the post-petition use and sale of the Prepetition Collateral constitute "cash collateral" within the meaning of section 363(a) of the Bankruptcy Code (the "Cash Collateral").

      F.      The Debtor has requested that the Court authorize the Debtor's use of Cash Collateral for the purposes set forth in the budget that is attached as Exhibit A to this Order, which may be supplemented or extended, provided that any such supplementation or extension has been approved by Bank of America in writing or by this Court after notice to Bank of America and a hearing (the "Budget").

      G.      Subject to compliance with the conditions of this Interim Order, the Debtor is permitted to use Cash Collateral until the Termination Date (as defined below) in the amounts set forth in the Budget and only for the purposes set forth herein.

      H.      This Interim Order is entered pursuant to, and shall be construed and be consistent with sections 361 and 363 of the Bankruptcy Code and Bankruptcy Rule 4001(b)(2).

IT IS ORDERED THAT:  

      

	Text14:       1.      The Debtor shall be, and hereby is, authorized to use Cash Collateral on the terms and conditions set forth in this Interim Order.  The Debtor is authorized to use Cash Collateral in accordance with the Budget; provided, however, that the Debtor may exceed on a monthly basis the aggregate amount of Disbursements set forth in the Budget by ten percent (10%).  The Debtor shall not use Cash Collateral or make any disbursements other than as set forth in the Budget.

     2.      Because the Debtor's use of Cash Collateral may result in the diminution of the value of the Prepetition Collateral and the Cash Collateral, or either of them, the Court hereby grants claims against the Debtor's estate in favor of Bank of America as adequate protection, which claims shall be in the amount of any postpetition diminution in the value of the Prepetition Collateral and the Cash Collateral, or either of them (the "Adequate Protection Claims").
 
      3.      In order to secure the Adequate Protection Claims, Bank of America is hereby granted replacement security interests in, and liens upon, (collectively, the "Adequate Protection Liens") the Prepetition Collateral, all postpetition proceeds thereof and all postpetition assets of the Debtor (excluding, however, all claims, causes of action and proceeds thereof arising under sections 510, 544, 545, 546, 547, 548, and 549 of the Bankruptcy Code (collectively, "Avoidance Actions")) (the "Collateral"), whether such property and assets were acquired by the Debtor before or after the Petition Date, including: (a) all proceeds of the foregoing; (b) all accessions to, substitutions and replacements for, and profits and products of the foregoing; and (c) the Prepetition Collateral.  The Adequate Protection Liens of Bank of America shall be subject only to valid, perfected, enforceable and unavoidable liens and security interests granted by the Debtor to any person or entity which were superior in priority to the prepetition security interests and liens held by Bank of America, and only to the extent such prepetition senior liens are not otherwise subject to avoidance or subordination.  The Adequate Protection Liens granted herein shall be deemed to be duly perfected without the necessity of any further action by or on behalf of Bank of America including, without limitation, the filing of any financing statement or the recordation of any document.  Notwithstanding the foregoing, in the event that Bank of America determines, in its sole and absolute discretion, that it wishes to perfect the Adequate Protection Liens in the manner provided for under applicable non-bankruptcy law, the Debtor is hereby authorized and directed to execute and deliver to Bank of America such other and further documents as Bank of America may reasonably request and the automatic stay herein is hereby modified to permit Bank of America to execute, file and record such perfection documents as it may determine to file or record.   To the extent, if any, that the Adequate Protection Liens fail to adequately protect the amounts secured thereby, Bank of America shall have a claim with the priority provided for in Bankruptcy Code section 507(b).

      4.      Neither the dismissal nor the conversion of this case to another chapter of the Bankruptcy Code shall affect the validity of the Adequate Protection Claims nor the validity or priority of the Adequate Protection Liens.

      5.      Notwithstanding Bankruptcy Rule 7062, the terms and conditions of this Interim Order shall: (a) be immediately enforceable pursuant to Bankruptcy Rule 8005; and (b) not be stayed absent: (i) an application by a party in interest for such stay in conformance with such Bankruptcy Rule 8005; and (ii) a hearing upon notice to the Debtor.

      6.      The Debtor shall forthwith serve by first-class United States Mail a copy of this Interim Order upon Bank of America, the United States Trustee, the Debtor's twenty (20) largest creditors as determined in accordance with Bankruptcy Rule 1007(d) and any party having filed a request to receive service in this Chapter 11 Case.

      7.      The Debtor is authorized to use Cash Collateral through January 28, 2010 (the “Termination Date”) with an interim hearing January 27, 2010, at 2:00 p.m.  The Hearing to consider the entry of a Final Order authorizing and approving use of Cash Collateral and providing adequate protection will be scheduled at the January 27, 2010 hearing.  Notwithstanding that the Budget indicates time periods beyond the Termination Date, the Debtor’s authorization to use Cash Collateral shall terminate on the Termination Date.

      8.      This Court shall retain jurisdiction to hear and determine all matters arising from or related to this Order.

      9.      Debtor is authorized and directed to provide, or has provided to Bank of America, consistent with the terms of this Order, the following information by the dates indicated below:

              (i)    not later than January 12, 2010, monthly projections for the Debtor through the month ending May, 2010, including profit and loss statement, balance sheet and statement of cash flows,

              (ii)    not later than January 12, 2010, a store-level profit and loss statement for each store maintained by the Debtor, for the most recently ended 12 months,
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              (iii)      not later than January 14, 2010, a summary listing of equipment of the Debtor, by store location, including an itemized inventory of the equipment removed from closed store locations, together with information on storage location, storage charges, payment and invoicing for storage, and contact information for all persons in possession of such equipment, and   

              (iv)      not later than the Wednesday of each week, a comparison of the Debtor’s actual receipts and actual disbursements for the preceding week to the budgeted receipts and disbursements for that week, on a line item basis.   

     10.    The Debtor is authorized and directed to provide Bank of America and its counsel, consultants, and other representatives, and agents with such non-privileged operating and financial information as may be reasonably requested by Bank of America to Debtor's counsel.  Debtor shall direct its professionals and management team to cooperate with and timely respond to Bank of America's requests during reasonable business hours.  Requests shall be directed to, and coordinated by, Debtor's counsel, including without limitation information requests by Argus Management, Bank of America's financial advisor.  Debtor, through Debtor's counsel, will coordinate access to Debtor's books, records, locations, management team, and financial advisor as reasonably requested by Bank of America.    

IT IS SO ORDERED.   
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