
 
   
MOTION FOR ORDER AUTHORIZING 
THE DEBTOR TO SELL REAL PROPERTY FREE AND CLEAR  PAGE 1 

IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
IN RE: § 
 § 
FQ/LB, L.P.,  §  CASE NO. 18-31895 
 §  (CHAPTER 11) 
DEBTOR. §  
 

MOTION FOR (I) APPROVAL OF SALE OF REAL PROPERTY 
FREE AND CLEAR OF CERTAIN LIENS, CLAIMS, INTERESTS 
AND ENCUMBRANCES; AND (II) ORDER AUTHORIZING THE 

DEBTOR’S EXECUTION OF CLOSING DOCUMENTS 
AND PAYMENT OF CERTAIN CLOSING COSTS AND FEES 

 

THIS MOTION SEEKS AN ORDER THAT MAY ADVERSELY AFFECT YOU.  
IF YOU OPPOSE THE MOTION, YOU SHOULD IMMEDIATELY CONTACT 
THE MOVING PARTY TO RESOLVE THE DISPUTE.  IF YOU AND THE 
MOVING PARTY CANNOT AGREE, YOU MUST FILE A RESPONSE AND 
SEND A COPY TO THE MOVING PARTY.  YOU MUST FILE AND SERVE 
YOUR RESPONSE WITHIN 21 CALENDAR DAYS OF THE DATE THIS WAS 
SERVED ON YOU.  YOUR RESPONSE MUST STATE WHY THE MOTION 
SHOULD NOT BE GRANTED.  IF YOU DO NOT FILE A TIMELY RESPONSE, 
THE RELIEF MAY BE GRANTED WITHOUT FURTHER NOTICE TO YOU.  
IF YOU OPPOSE THE MOTION AND HAVE NOT REACHED AGREEMENT, 
YOU MUST ATTEND THE HEARING.  UNLESS THE PARTIES AGREE 
OTHERWISE, THE COURT MAY CONSIDER EVIDENCE AT THE HEARING 
AND MAY DECIDE THE MOTION AT THE HEARING. 

REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY. 

FQ/LB, L.P., debtor and debtor-in-possession (the “Debtor”), files this Motion for (I) 

Approval of Sale of Real Property Free and Clear of Certain Liens, Claims, Interests and 

Encumbrances; and (II) Authorizing the Debtor’s Execution of Certain Closing Documents and 

Payment of Certain Closing Costs and Fees (the “Motion”). 

Nature of the Relief Requested 

1. The Debtor seeks Court approval to sell six unimproved residential real property 

lots in the Lake Breeze subdivision in Montgomery County, Texas, with addresses of: 
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10728 S. Lake Mist Lane, Willis, Texas 77318 (02/01/37) 

10712 S. Lake Mist Lane, Willis, Texas 77318 (02/01/33) 

10720 S. Lake Mist Lane, Willis, Texas 77318 (02/01/35) 

10729 S. Lake Mist Lane, Willis, Texas 77318 (02/01/17) 

10736 S. Lake Mist Lane, Willis, Texas 77318 (02/01/39) 

10740 S. Lake Mist Lane, Willis, Texas 77318 (02/01/40) 

(collectively, the “Property”) to MG Interests (the “Purchaser”) for a Purchase price of 

$360,000.00 (the “Price”), payable $36,000.00 at closing and the delivery of Purchaser’s 

Promissory Note (the “Note”) to Seller in the amount of $324,000.00, with monthly interest 

payments only of 5.25% for 60 months, with all unpaid interest, principal and other charges due 

upon the maturity of the Note.  Repayment of the Note will be secured by a Deed of Trust and 

Security Interest, retaining a vendor’s lien on the Property and other customary terms applicable 

to a mortgage on real estate (the “Deed of Trust”), as well as the personal guaranty of Karrie 

Yager, as the principals of the Purchaser.  Karrie Yager, the principal of Purchaser, is a 

chiropractor who practices at the Memorial Chiropractic Clinic, in which Mr. Christie, the 

President of the Debtor’s General Partner, also practices.  Attached as Exhibit A is a copy of the 

contract and related addenda and amendment (“Contract”).  Except as noted below, Debtor 

requests that the sale be made under 11 U.S.C. § 363(f), free and clear of certain liens, claims, 

interests and encumbrances, with the liens attaching to the sale proceeds and the Seller financing 

loan documents (the “Loan Documents”), which will be held pending further order of this Court. 

2. A judgment lien of Old Kentucky Farms, LP (“Old Kentucky Farms”) asserted to 

be in an amount of approximately $1.183 million encumbers the Property.  In addition, Debtor 

believes there is likely a tax lien for accrued, but otherwise current property taxes.   
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3. From the sale proceeds, in accordance with the Contract, the Debtor requests that 

it be permitted to pay all of Seller’s ordinary and necessary costs and fees incident to the sale, 

including real estate brokers’ commissions of not more than five (5%) percent and an owners’ 

title policy Debtor is required to provide under the Contract, prorated real estate taxes through 

the date of closing, and any ordinary and necessary costs and fees incident to the sale that the 

seller is required to pay pursuant to the Contract (collectively, “Seller’s Costs”).   

4. The Debtor requests that it be authorized to consummate the sale, including 

executing in Debtor’s discretion any necessary and appropriate closing documents and the Loan 

Documents, and further requests that the Debtor’s estate receive the entire balance of the 

proceeds net of the foregoing Seller’s Costs, with all liens, claims, interests and encumbrances, 

including Old Kentucky Farms’ judgment lien (described more particularly herein), attaching to 

the remaining balance of the proceeds (after the foregoing Seller’s Costs have been paid) as well 

as to the Loan Documents. 

Jurisdiction and Venue 

5. The Court has jurisdiction over the subject matter of this Motion pursuant to 28 

U.S.C. § 1334(b).  This matter is a core proceeding under 28 U.S.C. § 157(b)(2)(A) and (O) and 

arises in, and/or under, Title 11.  The Court may grant the relief requested in this Motion under 

11 U.S.C. § 363(f). 

6. Venue in this Court is proper under 28 U.S.C. §§ 1408 and 1409. 

7. This Court has constitutional authority to enter a final order regarding this matter. 

Court approval of the sale of the bankruptcy estate’s interest in real property free and clear of 

liens, claims, interests and encumbrances has no equivalent in state law, thereby rendering the 

Supreme Court’s opinion in Stern v. Marshall inapplicable.  See In re Carlew, 469 B.R. 666, 672 
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(Bankr. S.D. Tex. 2012) (discussing Stern v. Marshall, 564 U.S. 462, 131 S.Ct. 2594, 180 L.Ed. 

2d 475 (2011)).  In the alternative, the sale of real property by a bankruptcy estate is an essential 

bankruptcy matter which triggers the public rights exception.  See Id. 

Factual and Procedural Background 

8. On April 13, 2018 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”).  The 

Debtor remains in the possession of its properties and the management of its business as debtor 

in possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.   

9. No Trustee, examiner or committee of creditors has been appointed in this case. 

10. The Debtor is a land development partnership that owns interests in real estate 

developments on Lake Conroe, in Montgomery County, Texas, commonly referred to as French 

Quarter and Lake Breeze.  Each development is described in sales materials as a beautiful and 

peaceful coastal-themed subdivision, surrounded by a national forest, and located alongside Lake 

Conroe, a 22,000-acre body of water.  Lake Conroe is situated approximately 45 miles north of 

downtown Houston, and only 4 miles from Interstate 45.  Debtor owns numerous individual 

residential lots, as well as some as yet undeveloped properties, that are available for sale.  After 

the sale of three (3) lots during this Chapter 11 case, not fewer than 26 of these lots, with an 

aggregate estimated offering sales price of nearly $3.0 millionall served by underground 

utilities (water, sewer, gas and electrical connections) and completed roadsare currently 

available to be sold.   

11. The Court approved Debtor’s engagement of a real estate agent and broker, 

Creighton Realty Partners LLC (“Creighton”) and Tamarah Courtright Curtis (“Ms. Curtis”), 

and Ms. Curtis obtained the referenced Contract to sell the Property (Doc. No. 36).  Such 
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contract was negotiated during Creighton’s exclusive engagement term, which expired August 

31, 2018.  Contemporaneous with this Motion, the Debtor has filed its Application to Extend 

Employment of Real Estate Broker to December 31, 2018 (Doc. No. 130).   

12. As Debtor has detailed in previous filings in this case (e.g., Doc. No. 17, p. 2-15; 

Doc. No. 45, at p. 3), there are some disputes pending between the Debtor’s limited partners, 

Mr. Roderick L. Broussard (“Mr. Broussard”) and Mr. John R. Christie (“Mr. Christie”), and 

between the Debtor and others, including Old Kentucky Farms, a partnership in which 

Mr. Broussard owns a controlling interest. Id.  The pending disputes must be resolved before sale 

proceeds can be distributed.  

Debtor’s Motion to Sell Real Property Free and Clear under 11 U.S.C. § 363(f) 

13. The Debtor scheduled the Property as subject to the approximately $1.183 million 

asserted judgment lien held by Old Kentucky Farms as set forth in its Proof of Claim (Claim 

Registry No. 6).  Additionally, there are tax liens for accrued, unpaid, but current property taxes 

for the time period of January 1, 2018 forward.  On information and belief, all property taxes 

arising prior to that date have been paid in full. 

14. The Debtor desires to sell the Property, in a bulk, arms’-length sale for the benefit 

of the bankruptcy estate and its legitimate creditors.  By this Motion, the Debtor requests that the 

Court authorize the Debtor to proceed with and close the sale envisioned in the Contract.  

However in light of the disputes between the Debtor and Old Kentucky Farms, the Debtor 

requests that the Court authorize the sale to be conducted free and clear of all liens, claims, 

interests and encumbrances − save and except permitted encumbrances that run with the Property 

and current and future year ad valorem taxes − with the liens that exist all attaching to the net 
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proceeds, the Note, Deed of Trust, and Personal Guaranty, after payment of all reasonable and 

necessary Seller’s Costs.  

15. The total real estate commission to be paid at closing is limited to five percent 

(5%) or less of the HUD-1 closed sales price (the “Sales Price”), with that percentage being paid 

to a Creighton sales agent.  See Contract, p. 8. 

16. The Property will be sold free and clear of the Old Kentucky Farms’ Lien, and 

any other liens − save and except permitted encumbrances that run with the Property and current 

and future year ad valorem taxes.  For liens as to which the Property is being sold free and clear, 

such liens will attach to the sale proceeds (after payment of the reasonable and necessary Seller’s 

Costs) as well as to the Loan Documents.  Any lienholder who requests it in writing will be 

provided with a copy of a HUD-1 or other settlement statement documenting the distribution of 

the proceeds of the transaction. 

Requested Relief and Authorities 
 

17.  The Debtor believes the Price and terms at which the Property is to be sold to be 

are fair and reasonable, and believes that the proposed brokerage commission is fair, reasonable 

and in line with the standard fees charged for the sale of real property of this type in the area 

where the Property is located.  The Debtor believes that a better sales price for cash is not 

achievable currently and will foster the development of the balance of the Lake Breeze 

subdivision now that all Lake Breeze lots will have been sold following the proposed sale. 

18. The Debtor requests the Court approve the sale of the Property to the Purchaser 

free and clear of certain liens, claims, interests and encumbrances.  Old Kentucky Farms has 

earlier agreed to have its lien attach to the proceeds of the sale of the Property, but if it objects or 

declines to consent, then its opposition to the sale on that ground should be overruled.  
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19. In evaluating such a sale, a court must balance the need for flexibility with the 

concern of affected creditors. In re Terrace Gardens Park Partnership, 96 B.R. 707, 715 (Bankr. 

W.D. Tex. 1989).  The Court must also determine that creditors’ lien rights are adequately 

protected and that the offered price is the highest price obtainable under the circumstances in the 

particular case. Id.; In re Beker Indus. Corp., 63 B.R. 474, 477-78 (Bankr. S.D.N.Y. 1986).  The 

Debtor owns real property other than the Property proposed to be sold with a value more than 

sufficient to satisfy several multiples of Old Kentucky Farms’ lien claim.  

20. All other local real property taxing authority claims are being satisfied at closing 

by means of a proration and Purchaser’s agreement to pay the taxes before delinquency.   There 

are no other known liens on the Property.  Under the circumstances, the Debtor believes that the 

Price to be paid by the Purchaser is a fair price, with appropriate terms for the seller financing, 

and that a sale to the Purchaser is in the best interest of the estate and its creditors. 

Debtor’s Execution of Closing Documents and Payment of Closing Expenses and Fees 
 

21. The Debtor requests authority to execute, in Debtor’s discretion, all necessary and 

appropriate closing documents, and to pay certain closing expenses, fees and costs in connection 

with the sale and, in part, pursuant to 11 U.S.C. § 506.  As set forth above, the Debtor requests 

that it be permitted to pay all Seller’s Costs, including: 

a. Real estate commissions of five (5%) percent; 

b. Closing costs, if any, and prorated real property taxes due from Seller; and 

c. The cost of an owners’ title policy the Debtor is required to provide. 

22. The Debtor will receive all remaining sales proceeds after payment of the above 

Seller’s Costs, and will hold such funds in a segregated account pending further court order.  The 
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Debtor will hold the Loan Documents, pending further order of the Court, with all interest 

payments on the Note to be deposited into the segregated account pending further court order. 

23. Finally, the Debtor seeks waiver of the automatic stay of the 14-day appeal period 

provided by Bankruptcy Rule 6004(h) given the protection of the funds as provided herein and to 

provide certainty to the Title Company issuing the title policy for the sale of the Property. 

Accordingly, based on the foregoing, the Debtor requests that this Court grant its Motion 

and (i) approve the sale of the Property under 11 U.S.C. § 363(f) free and clear of all liens, claim, 

interests and encumbrances as set forth above, with all liens, claim, interests and encumbrances, 

attaching to the net sale proceeds received by Debtor as well as to the Loan Documents; (ii) 

approve the Debtor’s payment of certain Seller’s Costs as set forth above; (iii) authorize the 

Debtor, in its discretion, to execute all documents it deems necessary to effectuate the sale; (iv) 

grant waiver of the 14-day stay of the sale order, and (v) grant the Debtor other just relief. 
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Dated:  September 24, 2018.  Respectfully submitted, 

JOSEPH G. EPSTEIN PLLC 
24 Greenway Plaza, Suite 970 
Houston, Texas 77046 
(713) 222-8400 (telephone) 
(713) 621-0046 (facsimile) 
joe@epsteintexaslaw.com 
 
By: /Joseph G. Epstein/  
 Joseph G. Epstein 
 Texas Bar No. 06639320 
 S.D. Tex. 11733 
and 
 
/s/ Mark S. Finkelstein    
Mark S. Finkelstein  
Texas Bar No. 07015100 
S.D. Tex. 5543 
SHANNON, MARTIN, FINKELSTEIN, ALVARADO &  
    DUNNE, P.C. 
1001 McKinney Street, Suite 1100 
Houston, Texas 77002 
T: 713.646.5503 / F: 713.752.0337 
mfinkelstein@smfadlaw.com 
 
CO-COUNSEL FOR FQ/LB, L.P., 
DEBTOR AND DEBTOR-IN-POSSESSION 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that a true copy of the foregoing has been served on all parties registered 
to receive notice through the CM/ECF system in this case on September 24, 2018.   
 

Joseph G. Epstein  
Joseph G. Epstein 
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