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IN THE UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF ARKANSAS 
 

In re: FITNESS UNLIMITED HEALTH CLUB, INC. Case No. 4:17-bk-14711 

 Debtor-in-Possession CHAPTER 11 

 

MOTION TO SELL REAL PROPERTY FREE AND CLEAR OF LIENS 

AND NOTICE OF OPPORTUNITY TO OBJECT 
 

 Comes now Debtor, Fitness Unlimited Health Club, Inc., through counsel, and for 

its Motion to Sell Real Property Free and Clear of Liens and Notice of Opportunity to 

Object, states: 

 1. On August 30, 2017, the Debtor filed a Voluntary Petition for Relief under 

Chapter 11 of the Bankruptcy Code. 

2. The Debtor owns and manages residential and commercial real estate and 

operates a health club facility. This motion addresses the sale of one tract of commercial 

rental property owned by the Debtor. The Debtor has control of and continues to operate 

its business as the Debtor-in-Possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code. 

 3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334.  

Venue of this case and the Motion in this district are proper pursuant to 28 U.S.C. §§ 1408 

and 1409. 

 4. The Debtor intends to liquidate a portion of real estate, as part of these 

chapter 11 proceedings, which efforts are expected to result in returns to creditors at a 

higher rate than dismissal or conversion. Moreover, due to the need for speed in liquidating 

certain real estate which is currently burdensome to the estate, a sale under 11 U.S.C. § 363 

is preferred over a sale pursuant to a chapter 11 plan.  
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5. By this Motion, Debtor proposes to sell a portion of an improved 

commercial real estate lot located at or around 1206 Highway 35 North, Benton, Saline 

County, Arkansas currently operated as a trampoline park to JDAB Investments, LLC for 

$750,000.00 (the “Trampoline Park Property”). The proposed buyer is not an affiliate of or 

otherwise related to Debtor, except the proposed buyer leases the Real Property from 

Debtor. A copy of the Real Estate Offer and Acceptance setting forth the terms of this offer 

(the “Real Estate Contract”) is attached hereto as Exhibit A and made a part hereof1.  The 

proposed buyer has received a preliminary loan commitment from Arkansas Capital 

Corporation for an SBA loan.  

6. The Trampoline Park Property is located adjacent to the Debtor’s main 

business facilities, but is part of Saline County, Arkansas Tax Parcel #805-15866-000. The 

Trampoline Park Property comprises 2.04 acres of 5.72 acres (35.67%) currently taxed as 

part of Tax Parcel #805-15866-000. The Trampoline Park Property is more specifically 

described as Tract 2 in a Preliminary Plat of Fitness Unlimited Health Club, Inc. dated 

December 9, 2014 and prepared by Hope Consulting attached to the end of the Real Estate 

Contract (the “Hope Survey”), but visually depicted as follows: 

                                                           
1 A copy of the Real Estate Contract is attached to the original document filed with this Court. Parties, if 

interested, may obtain an electronic version of such document by contacting the under-signed counsel, who 
will email a copy of same to requesting party. 
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 7. According to the Hope Survey, the legal description for the Trampoline 

Park Property is as follows: 

 

8. A copy of Schedule A, B-I Requirements section from Title Commitment 

File No. 102-170490-TI from First American Title Company as to all of the Debtor’s real 
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estate covered in Tax Parcel #805-15866-000, which includes both the 2.04 acres 

comprising the Trampoline Park Property located at 1206 North Highway 35 North, 

Benton, Saline County, Arkansas as well as the remaining approximately 3.68 acres located 

at 1212 Highway 35 North, Benton, Saline County, Arkansas where the Debtor’s fitness 

club operates and which will remain the property of the Debtor (the “Remaining Property”) 

(the “Commercial Property Title Commitment”) is attached hereto as Exhibit B and made 

a part hereof.2  

9. Pertinent B-I Requirements reflecting all pending liens and their respective 

priorities as the Trampoline Park Property are as follows: 

 

                                                           
2 A copy of this Title Commitment is attached to the original document filed with this Court. Parties, if 

interested, may obtain an electronic version of such document by contacting the under-signed counsel, who 
will email a copy of same to requesting party. 
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10. The Debtor obtained an interest in the Trampoline Park Property and the 

Remaining Property by virtue of a quitclaim deed from Ewell Von Pigue and Glenda C. 

Pigue in a Quitclaim Deed dated April 11, 2013 and recorded in the Saline County, 

Arkansas land records as Instrument No. 13-035589 on April 11, 2013.  

11. On information and belief, despite the fact that the aggregate liens on the 

Trampoline Park Property exceed the sales proceeds for the Trampoline Park Property to 

be sold, the primary secured lender, Bank of the Ozarks, which is the holder of both the 

mortgages of Summit Bank and Bank of the Ozarks, has provided its consent to this sale 

and the liens of both the Arkansas Department of Finance and Administration and Saline 

County as to parcel 6035900 (related to personal property taxes) are adequately protected 

in that such parties have a lien on the Remaining Property owned by the Debtor such that 

the elements of 11 USC § 363(f) are otherwise met.  

12. The Remaining Property, from the Hope Survey, is visually depicted as 

follows: 
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13. Proceeds from the sale of the Trampoline Park Property are to be paid in 

accordance with and set forth herein for convenience: 

a. There will be no real estate commission charged on the sale of the 

Trampoline Park Property; 

b. Delinquent real estate taxes related to 35.67% of Saline County Tax 

Parcel # 805-15866-000 as follows: 
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For purposes of clarity, the Debtor proposes to pay the following real estate 

taxes on Parcel #805-15866-000 related to the Trampoline Park Property sale: 

2011 - $9,543.78 for base tax, $955.90 for penalties, $4,654.23 for interest 

2012 - $10,430.66 for base tax, $1,044.58 for penalties, $4,043.67 for 

interest 

2013 - $10,430.66 for base tax, $1,044.58 for penalties, $3,000.60 for 

interest 

2014 - $10,430.66 for base tax, $1,044.58 for penalties, $1,957.53 for 

interest 

2015 - $10,356.29 for base tax, $1,037.14 for penalties, $899.44 for interest 

2016 - $10,281.92 for base tax, $0.00 for penalties, $0.00 for interest 

as well as 35.67% of current real estate taxes due through closing (estimated at 

$7,134.00 [$20,000*35.67%=$7,134.00]), all to be paid to the Saline County Tax 

Collector in full at closing; 

c. Each party shall pay closing costs as set forth in the attached Real 

Estate Contract. 

d. All remaining net proceeds on the Real Property sales shall be paid 

to Bank of the Ozarks and applied, in the following order, as follows:  

 (i) remaining balances on Loan 6278, 4573, and Loan 9528 

after application of closing proceeds on the Olive Street Properties, which are the 

subject of a separate Motion to Sell;  
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 (ii) principal on Loan 2100, which had a principal balance 

outstanding on August 31, 2017 of $2,084,323.64.3 

14. The Trampoline Park Property to be sold pursuant to this motion is being 

sold in accordance with 11 U.S.C. § 363 and the Federal Rules of Bankruptcy Procedure.  

This sale is on a strictly “as is, where is” basis with no warranties being extended except 

as to title. As provided by 11 U.S.C. § 363(f), the sale is free and clear of all liens, claims 

(as defined in 11 U.S.C. § 101(5)), encumbrances, obligations, liabilities, contractual 

commitments or interests of any kind or nature whatsoever. Provided, however, that all 

liens noted of record as to the Trampoline Park Property will continue to impress the 

Remaining Property, including specifically, the Saline County Treasurer with respect to  

64.33% of delinquent real estate taxes and all of the outstanding personal property tax debts 

as well as the Arkansas Department of Finance and Administration for pre-petition sales 

and withholding taxes. The proposed sale of assets free and clear of liens in this Motion is 

specifically requested to not impress any liability of the Buyer of the Trampoline Park 

                                                           
3 Information on Loan from Bank of the Ozarks on Loan 2100 as of August 31, 2017: 
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Property or secured lender of the Debtor with any pre-petition unpaid sales tax due by the 

Debtor to the Arkansas Department of Finance and Administration pursuant to Ark. Code 

Ann. § 26-52-207(b) or any similar state law provision or statute.   

15. Sale of the parcels of real property described herein is in the best interest of 

the Debtor and its creditors.  

16. Sale of the parcels of real property described herein will be final, without 

further orders of this Court. The Debtor will, however, file a Report of Sale within five (5) 

days of closing.  

NOTICE OF OPPORTUNITY TO OBJECT: YOU ARE HEREBY 

NOTIFIED THAT THE DEBTOR HAS FILED A MOTION TO APPROVE SALE 

OF REAL PROPERTY FREE OF LIENS, CLAIMS AND ENCUMBRANCES. YOU 

MAY OBJECT TO THIS MOTION ONLY BY FILING A WRITTEN RESPONSE 

WHICH IS FILED WITH THE UNITED STATES BANKRUPTCY COURT, 300 

WEST SECOND STREET, LITTLE ROCK, ARKANSAS 72201 ON OR BEFORE 

TWENTY-ONE (21) DAYS AFTER THE DATE OF THIS FILING, WITH A COPY 

OF SUCH RESPONSE SENT TO THE UNDERSIGNED COUNSEL FOR THE 

DEBTOR, KEVIN P. KEECH, KEECH LAW FIRM, P.A., 2011 S. BROADWAY, 

LITTLE ROCK, ARKANSAS 72206. ANY OBJECTIONS FILED WILL BE 

HEARD AT A HEARING WITH THE TIME AND DATE OF SUCH HEARING TO 

BE SET BY THE COURT.  IN THE EVENT NO OBJECTIONS ARE FILED, THE 

COURT MAY ENTER AN ORDER GRANTING THE REQUESTED RELIEF 

WITHOUT FURTHER NOTICE. 
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WHEREFORE, the Debtors pray for an Order of this Court authorizing the sale of 

the parcels of real property described herein, free and clear of all liens, claims, rights and 

encumbrances, and for costs, attorneys’ fees and all other proper relief to which they may 

be entitled. 

      Respectfully submitted, 
 
      KEECH LAW FIRM, P.A. 
      2011 S. Broadway 
      Little Rock, AR 72206 
      501.221.3200 
      501.221.3201 (fax) 
 
     By: _/s/ Kevin P. Keech_______________ 
      Kevin P. Keech, Ark. Bar No. 98147 
      kkeech@keechlawfirm.com 
       
      Attorneys for Fitness Unlimited Health Club, Inc. 

 

CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that a true and correct copy of the foregoing was 
mailed via First Class Mail to all creditors per the matrix and all other parties via ECF on 
September 13, 2017 and the following parties via e-mail: 
 
Michael Ptak – mptak@bankozarks.com, Attorney for Bank of the Ozarks 
 
Michelle Baker – michelle.baker@dfa.arkansas.gov, Attorney for Arkansas Department of 
Finance and Administration 
 
Clay Ford – clay.ford@salinecounty.org, Attorney for Saline County 
 
Lindsey Lorence – lindsey.lorence@usdoj.gov, Attorney for United States Department of 
Treasury 
 
United States Trustee, via ECF 
 
 
       /s/ Kevin P. Keech  
      Kevin P. Keech    
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