UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre : Chapter 11

FORTUNOFF FINE JEWELRY AND Case No. 08-10353 (IMP)
SILVERWARE, LLC, et d. )

Debtors. . Jointly Administered

FINAL ORDER PURSUANT TO 11 U.S.C. 88 105, 361, 362, 363 AND 364
(1) APPROVING POST-PETITION FINANCING, (2) AUTHORIZING USE OF
CASH COLLATERAL, (3) GRANTING LIENSAND PROVIDING SUPERPRIORITY
ADMINISTRATIVE EXPENSE STATUS, (4) AUTHORIZING PAYMENT OF CLAIMS
OF PRE-PETITION SECURED LENDERS, AND (5) MODIFYING AUTOMATIC STAY

THIS MATTER having come before the Court upon the Motion (the “Motion’) of
Fortunoff Fine Jewelry and Silverware, LLC, M. Fortunoff of Westbury, LLC and Source
Financing Corp., each a debtor and debtor in possession (collectively, the “Debtors’) in the
above captioned Chapter 11 cases (collectively, the “Cases’) seeking, among other things, the

entry of afind order (this“Find Order”), including authority to:

(i) Obtain credit and incur debt, on afind basisfor aperiod (the“Fina Period”) through
and including June 4, 2008, unless terminated earlier, up to the aggregate principa amount of
$85,000,000 secured by firgt priority perfected liens (as defined in Section 101(37) of title 11 of
the United States Code, as amended (the “Bankruptcy Code”) and referred to herein as “Liens”)
on property of the Debtors estates pursuant to Sections 364(c)(2), 364(c)(3) and 364(d) of the
Bankruptcy Code and with priority asto administrative expenses, as provided in Section

364(c)(1) of the Bankruptcy Code, subject to the terms and conditions herein.



(i) (a) Edtablish that financing arrangement (as amended, modified and in effect from
time to time, the “DIP Credit Facility”)* as provided in that certain Debtor-in-Possession Credit
Agreement, substantially in the form attached to the Motion as Exhibit A (as amended, modified
and in effect from time to time the “Credit Agreement”) by and among Bank of America, N.A.
Adminigrative Agent and Collaterd Agent (in such capacities, together with its successors and
assigns in and to such capacities, the “ DIP Agent”), or any successors or assigns to the DIP
Agent, for itself and the Lenders (as defined in the Credit Agreement, and including the Credit
Support Provider (as defined below) to the extent Loans are assigned to it pursuant to Paragraph
5 of the Credit Support Agreement (as defined below), the “DIP Lenders’) and the Debtors; and
(b) incur the “Obligations’ under and as defined in the Credit Agreement (collectively, the “DIP

Obligations’).

(iii) Grant, pursuant to Sections 364(c)(2), 364(c)(3) and 364(d) of the Bankruptcy Code,
the DIP Agent (for the benefit of itsdf and the DIP Lenders) firdt priority perfected liens, subject
only to the Carve Out (as defined below) and the Prior Permitted Liens (as defined below), upon
al of the Debtors real and persona property as provided in and as contemplated by this Fina

Order, the DIP Credit Facility and the Credit Agreement.

(iv) Grant, pursuant to Section 364(d) of the Bankruptcy Code, to the Buyer (as defined
below), perfected liens, subject only to the Liens granted in favor of the DIP Agent to secure the
DIP Obligations, the Carve Out (as defined below), the Prior Permitted Liens (as defined below),

the Pre-Petition Liens (as defined below) and the Credit Agreement Replacement Liens (as

1 Capitalized terms used and not defined herein shall have the meanings ascribed thereto in the Credit Agreement

(as defined below).



defined below) in favor of the Pre-Petition Agent to secure the Pre-Petition Obligations, but
senior to any liens granted in favor of the Term D Agent (as defined below) for the benefit of the
Term D Lenders (as defined below), upon al of the Debtors' real and persona property as
provided in and as contemplated by this Final Order, the DIP Credit Facility and the Credit

Agreement.

(V) Grant, pursuant to Section 364(c)(1) of the Bankruptcy Code, the DIP Agent (for the
benefit of itsdf and the DIP Lenders) superpriority adminigtrative claim status in respect of al

DIP Obligations, subject only to the Carve Out as provided herein.

(vi) Authorize the use of “cash collaterad” as such term is defined in Section 363 of the
Bankruptcy Code (the “Cash Collateral™) in which the Pre-Petition Agent and the Pre-Petition
Lenders (each as defined below) and the Term D Agent and Term D Lenders (adlso as each

defined below) have an interest.

(vii) Grant, pursuant to Sections 361, 363 and 364 of the Bankruptcy Code, as adequate
protection for the Liens granted to the DIP Agent and the use of Cash Collaterd, in favor of the
Pre-Petition Agent and Pre-Petition Lenders (as each is defined below), (8) lienson dl of the
Debtors currently owned or after-acquired property and proceeds thereof subject to the Liens
granted the DIP Agent, Prior Permitted Liens (as defined below), and the Carve Ouit (as defined
below) and (b) a superpriority administrative expense claim, subject to the superpriority

administrative expense claim granted the DIP Agent and the Carve Out (as defined below).

(viii) Grant, pursuant to Sections 361, 363 and 364 of the Bankruptcy Code, as adequate

protection for the Liens granted to the DIP Agent and the use of Cash Collaterd, in favor of the



Term D Agent and Term D Lenders (as each is defined below), replacement liens as set forth in

paragraph 26 below.

(iX) Modify the automatic stay to the extent necessary and required by the DIP Credit

Fadlity.

(x) Enter into and perform their obligations under, and otherwise gpprove in al respects,
that certain Credit Support Agreement, subgtantialy in the form attached to the Motion as
Exhibit B (as amended, restated, supplemented or otherwise modified from time to time, the
“Credit Support Agreement”) between Lord & Taylor LLC (the “ Credit Support Provider”), the

DIP Agent, the DIP Lenders and the Debtors.

The Court having held a hearing on the Mation on February 4, 2008 (the “Interim
Hearing”) and having entered an order granting the relief requested in the Mation on an interim
basis on February 5, 2008; and the Court having held afina hearing on the Motion on February
28, 2008 (the “Find Hearing”); and it appearing that absent the relief requested herein, the
Debtors will suffer immediate and irreparable harm; and it further gppearing that notice of the
Fina Hearing was sufficient under the circumstances and complied with the requirements of
Bankruptcy Federal Rules of Procedure 4001(b), (c) and (d) and 9014; and for good cause
shown:

BASED UPON THE RECORD ESTABLISHED AT THE INTERIM AND FINAL

HEARINGS BY THE DEBTORS, THE COURT HEREBY MAKES THE FOLLOWING
FINDINGS OF FACT AND CONCLUSIONS OF LAW:



A. On February 4, 2008 (the “Petition Date”), the Debtors each filed avoluntary
petition under Chapter 11 of the Bankruptcy Code. The Debtors cases have been

adminidratively consolidated.

B. The Debtors have continued in the management and operation of their business
and property as debtors in possession pursuant to Bankruptcy Code Sections 1107 and 1108. On
February 7, 2008, the Office of the United States Trustee formed an officid committee of
unsecured creditors (the * Creditors Committeg’). No trustee or examiner has been appointed in

these Cases.

C. This Court has jurisdiction, pursuant to 28 U.S.C. § 1334, over these proceedings,
and over the persons and property affected hereby. Consideration of this Motion condtitutes a

core proceeding under 28 U.S.C. 8§ 157(b)(2)(A), (D), (G), (K), (M) and (O).

D. An immediate need exigs for the Debtors to obtain funds with which to purchase
inventory, continue their operations, and administer and preserve the vaue of their estates. The
ability of the Debtors to finance their operations requires the additiond availability of working
capitd, the absence of which would immediately and irreparably harm the Debtors, their estates,

and their creditors.

E The Debtors contend that they have been unable to obtain unsecured credit

dlowable under Bankruptcy Code Section 503(b)(1) as an adminidtrative expense.

F. The Debtors contend that they are also unable to obtain secured credit, alowable
only under Bankruptcy Code Sections 364(c)(2), 364(c)(3) and 364(d) on more favorable terms

and conditions than those provided in the Credit Agreement and this Order. The Debtors



contend that they are unable to obtain credit for borrowed money without the Debtors granting
(a8 tothe DIP Agent (i) Lienson dl of the assets of the Debtors pursuant to Bankruptcy Code
Sections 364(c)(2), 364(c)(3) and 364(d) and (i) superpriority administrative expense clam
status pursuant to Bankruptcy Code Sections 503(b) and 507(b) as provided in Section 364(c)(1)
of the Bankruptcy Code (such superpriority administrative expense claim having priority as
provided herein) and as provided by this Order; and (b) to the Buyer the Buyer Liens (as defined
below) on dl of the assets of the Debtors pursuant to Bankruptcy Code Section 364(d) subject
only to Liens granted in favor of the DIP Agent to secure the DIP Obligations, the Carve Out (as
defined below) and the Prior Permitted Liens (as defined below) and the Pre-Petition Liens and
Credit Agreement Replacement Liens (as defined below) in favor of the Pre-Petition Agent and
Pre-Petition Lenders, but senior to any liens granted in favor of the Term D Agent for the benefit
of the Term D Lenders, such Term D Lenders having consented or are deemed to consent to the

Buyer Liens.

G. The ability of the Debtors to finance their operations and the availability of
aufficient working capital through the incurrence of indebtedness for borrowed money and other
financid accommodationsis vita to the Debtors ability to preserve and maintain the Debtors

going concern vaue and ther ability to consummeate a successful reorganizetion.

H. The relief requested in the Mation is necessary, essentid, and gppropriate for the

continued operation of the Debtors businesses and the management and preservation of their

property.

[ Itisin the best interest of Debtors estates to be alowed to establish the DIP

Credit Feacility contemplated by the Loan Documents.



J. The terms and conditions of the DIP Credit Facility and the fees paid and to be
paid thereunder are fair, reasonable, and the best available under the circumstances, reflect the
Debtors exercise of prudent business judgment consstent with their fiduciary duties, and are

supported by reasonably equivaent vaue and consderation.

K. The Credit Agreement was negotiated in good faith and a arms length between
the Debtors, DIP Agent, and DIP Lenders. Credit to be extended under the DIP Credit Facility
will be so extended in good faith, and for valid business purposes and uses, the consequence of
which isthat the DIP Agent and the DIP Lenders (including the Credit Support Provider
fallowing an Assgnment pursuant to Section 5 of the Credit Support Agreement) are entitled to

the protection and benefits of Bankruptcy Code Section 364(e).

L. Prior to the Petition Date, Fortunoff Fine Jewdry and Silverware, LLC and M.
Fortunoff of Westbury, LLC entered into a certain Amended and Restated Credit Agreement
dated August 13, 2007 (as amended and in effect, the “ Pre-Petition Credit Agreement”) with,
among others, Bank of America, N.A. as Adminigrative Agent and Collatera Agent (in such

capacities, the “Pre-Petition Agent”) for certain “Lenders’ (as defined therein) (the “Pre-Petition

Lenders’) pursuant to which the Pre- Petition Lenders extended aworking capita facility
providing for revolving credit loans and letters of credit. Source Financing Corp. guarantied all
the obligations pursuant to the Pre-Petition Credit Agreement pursuant to a certain Guaranty
dated as of July 22, 2005 (the “Pre-Petition Guaranty”). The Debtors stipulate and agree that as
of the Petition Date, the Debtors were each indebted to the Pre-Petition Lendersin the
gpproximate principal sum of $67,000,000 in “Revolving Loans’ and “Tranche A-1 Loans’
(each as defined in the Pre-Petition Credit Agreement), issued and outstanding L etters of Credit

in the amount of $3,500,000, together with dl financid accommodations or servicesincluding,
7



without limitation, any obligetions relaing to cash management, depository, investments,
hedging arrangements and other banking and financia services provided by the Pre-Petition
Lenders or their affiliates) accrued interest, cogts, fees, and professiona fees and expenses, and
al other “Obligations’ as defined in the Pre-Petition Credit Agreement (collectively, hereinafter

the “Pre-Petition Obligations”).

M. Prior to the Petition Date, the Debtors executed and delivered to the Pre-Petition
Agent certain Amended and Restated Security Agreements, an Amended and Restated
Intellectud Property Security Agreement, and an Amended and Restated Pledge Agreement
(collectively, the “Pre-Petition Collaterd Documents’) pursuant to which the Debtors granted the
Pre-Petition Agent liens and security interest in substantialy al their persond property. The
Debtors stipulate and agree that the Pre-Petition Obligations are secured by security interestsin
and liens (collectively, the “ Pre- Petition Liens’) on substantidly dl of the Debtors personal
property of every kind and nature including, without limitation, accounts, chattel paper,
commercid tort clams, deposit accounts, documents, inventory, generd intangibles, equipment,
goods, fixtures, instruments, investment property, letters of credit rights, software, supporting
obligations, money, stock, cash and cash equivaents relating thereto, proceeds, accessions,
subdtitutions, replacements, rents, profits, and products of the aforementioned property dl as
more fully st forth in the Pre-Petition Collaterd Documents (the “Pre-Petition Collaterd”), with

priority over al other liens except for certain permitted liens permitted by the Pre-Petition Credit



Agreement (to the extent any such permitted liens are valid, properly perfected, unavoidable and

senior, they are referred to herein as the “Prior Permitted Liens’).?

N. Prior to the Petition Date, Fortunoff Fine Jewelry and Slverware, LLC and M.
Fortunoff of Westbury, LLC entered into a certain Term D Loan Agreement dated as of February
23, 2007 (as amended and in effect, the “Term D Loan Agreement”) with, among others,
Trimaran Fund Management, L.L.C., as Adminigrative Agent and Collaterd Agent (in such
capacities, the“Term D Agent”) for certain “Lenders’ (as defined therein) (the“Term D
Lenders’) pursuant to which the Term D Lenders extended aterm loan facility. Source
Financing Corp. guarantied al the obligations under the Term D Loan. The Debtors Stipulate
and agree that as of the Petition Date, the Debtors were each indebted to the Term D Lendersin
the gpproximate principa sum of $17,400,000 with al accrued interest, costs, fees, and
professiond fees and expenses, and dl other “Obligations’ as defined in the Term D Loan

Agreement (collectively, hereinafter the “Term D Obligations’).

0. Prior to the Petition Date, the Debtors executed and ddlivered to the Term D
Agent certain security documents, including a Security Agreement, the Facility Guarantors
Collaterd Documents, the Intellectua Property Security Agreement (collectively, the“Term D
Collaterd Documents’) pursuant to which the Debtors granted the Term D Agent liensand
security interest in substantidly al their persond property. The Debtors stipulate and agree that
the Term D Obligations are secured by security interestsin and liens (collectively, the“ Term D

Liens’) on substantidly al of the Debtors persond property of every kind and nature including,

2 Nothing herein shall constitute afinding or ruling by this Court that the Prior Permitted Liens are valid and

perfected. Moreover, any party ininterest including but not limited to the Debtors, the DIP Agent, the Pre-Petition
Agent, and the Creditors' Committee may challenge the validity, priority, perfection and extent of any such lien and
or security interest.



without limitation, accounts, chattel paper, commercia tort claims, deposit accounts, documents,
invertory, genera intangibles, equipment, goods, fixtures, ingruments, investment property,
letters of credit rights, software, supporting obligations, money, stock, cash and cash equivalents
relating thereto, proceeds, accessions, substitutions, replacements, rents, profits, and products of
the aforementioned property dl as more fully set forth in the Term D Collateral Documents (the

“Term D Collaterd”).

P. The Debtors entered into a certain Asset Purchase Agreement dated February 3,
2008 (the “APA”) with, among others, H Acquistion, LLC (the “Buyer”), pursuant to which the
Buyer proposes to purchase from the Debtors dl of the Acquired Assets (as defined in the APA).
Pursuant to the APA, the Buyer or an affiliate thereof aso agreed to make available a $10
million letter of credit for the purpose of maintaining the Debtors inventory. As security for the
payment and performance by the Debtors of the Payment Obligations (as defined in the APA),
the Debtors granted (subject to entry of this Fina Order) to the Buyer security interestsin dl of
the Collaterd, which security interests are subject only to the Liensin favor of the DIP Agent to
secure the DIP Obligations and the Prior Permitted Liens, and the Pre-Petition Liens and Credit
Agreement Replacement Liens (as defined below) in favor of the Pre-Petition Agent and Pre-
Petition Lenders, but senior, pursuant to section 364(d) of the Bankruptcy Code, to the liens

granted in favor of the Term D Agent for the benefit of the Term D Lenders.

Q. All amounts on deposit in the Debtors banking, checking, and other deposit
accounts congtitute cash collateral within the meaning of Section 363 of the Bankruptcy Code, in
which the Pre-Petition Collateral Agent has a security interest in order to secure the Pre-Ptition

Obligations.
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R. Net proceeds of the sale or other disposition of the Collateral (as defined below)
shall be gpplied: (a) firdt, to permanently reduce the Pre-Petition Obligations; (b) second, to
reduce the DIP Obligations (with exceptions to be mutualy agreed) in accordance with the
Credit Agreement; (c) to reduce the Payment Obligations, if any, in accordance with the APA;
and (d) fourth, to reduce the Term D Obligations. Payment of the Pre- Petition Obligationsin
accordance with this Final Order is necessary as the Pre-Petition Agent and the Pre-Petition
Lenderswill not otherwise consent to the priming of the Pre-Petition Liens. Such payment will
not prejudice the Debtors or their estates, because payment of such amountsis subject to the

rights of parties-in-interest under paragraph 9 below.

S. Asareault of the grant of the Liensto the DIP Lenders, and the use of Cash
Collaterd authorized herein, the Pre-Petition Agent is entitled to receive, for the benefit of the
Pre-Petition Lenders, adequate protection pursuant to Sections 361, 362, 363 and 364 of the
Bankruptcy Code for any diminution in the vaue of itsinterest in the Debtors' interest in the
Pre-Petition Collaterd (including the Cash Callaterd) resulting from the Debtors use, sde or
lease of the Pre-Petition Collaterd (including the Cash Collateral) during the Cases. As adequate
protection, the Pre-Petition Agent, for the benefit of the Pre-Petition Lenders, will receive: (1)
the Credit Agreement Replacement Liens, (2) the Pre-Petition Superpriority Claim and (3) the

Pre-Petition Indemnity Account (each as defined below).

T. Asaresault of the grant of the Liensto the DIP Lenders and the use of cash
collaterd authorized herein, the Term D Agent is entitled to receive, for the benefit of the Term
D Lenders adequate protection pursuant to Sections 361, 362, 363 and 364 of the Bankruptcy
Codefor any diminution in the value of itsinterest in the Debtors' interest in the collatera

securing the Debtors' obligations to the Term D Agent and the Term D Lenders resulting from
11



the Debtors use, sale or lease of such collatera during the Cases. As adequate protection, the
Term D Agent, for the benefit of the Term D Lenders, will receive the Term D Replacement

Liens (as defined below), upon the terms and conditions herein.

u. Notice of the Find Hearing has been provided by the Debtorsto al parties that
received notice of the Interim Hearing, the United States Trustee, counsd for al statutory
committees, including the Creditors Committee, the Internd Revenue Service, the DIP Agent,
the Pre-Petition Agent, Term D Agent, the Buyer, the Credit Support Provider, the Debtors
landlords on redl property leases, dl secured creditors of record, and any other party which has
filed arequest for notice with the Court and served such request on the Debtors' counsel and
constitutes sufficient and adequate notice in accordance with Bankruptcy Rule 4001(c) and
Bankruptcy Code Section 102(1), as required by Bankruptcy Code Section 364(c) and (d) in light
of the importance of the nature of the relief requested in the Motion. No further notice of the

relief sought in the Motion is required for the entry of this Find Order.

V. Good and sufficient cause has been shown for the entry of thisFina Order.
Among other things, the entry of this Find Order will enable the Debtors to continue the
operation of their businesses, maximize the vaue of their properties and assets and will bein the

best interest of the Debtors, their creditors and thelr estates.

NOW, THEREFORE, on the Mation of the Debtors and the record before the Court with
respect to the Mation, and with the consent of the Debtors, the Pre-Petition Agent, the Pre-
Petition Lenders, the Term D Agent, the Term D Lenders, the Buyer, the DIP Agent, and the DIP

Lenders to the form and entry of this Order, and good cause appearing,

12



IT ISON THIS 28" day of February 2008 ORDERED that:
1. The Motion is granted in accordance with the terms of this Fina Order.

APPROVAL OF AND AUTHORIZATION AS TO BORROWING

2. The terms and the conditions of the DIP Credit Facility are hereby approved on a

fina bags. The Debtors are authorized to:
@ Establish the DIP Credit Facility.

(b) Execute each of the Loan Documents (as defined in the Credit Agreement)

to which any Debtor is a party.

(©) Borrow up to the lesser of: (i) $85,000,000, and (i) Avallahility (as

defined in the Credit Agreement) during the Find Period.

(d) Enter into and perform their obligations under the Credit Support

Agreement, the terms of which are hereby approved.

3. The Debtors are hereby authorized, empowered, and directed to do and perform
al acts, pay al fees and expenses and to make, execute, and deliver dl instruments and
documents which may be requisite or necessary for the performance by the Debtors under the
L oan Documents and the creation and perfection of the Liens described in and provided for by

this Fina Order and the Loan Documents and to assure the priority thereof as contemplated

heren.

4, The Debtors are hereby authorized to grant to the DIP Agent (for the benefit of

the Secured Parties (as defined in the Credit Agreement)) and pursuant to the Loan Documents
13



and this Order the DIP Agent (for the benefit of the Secured Parties) is granted, valid, binding,

enforcegble and perfected Liensin and to the following (collectively, the “Collaterd”):

All red and persond property of the Debtors, including without limitation,
inventory, accounts, chattel paper, commercia tort claims, deposit accounts,
documents, equipment, fixtures, genera intangibles (including, without limitation,
tax refunds, trademarks, and tradenames), instruments, investment property, letter
of credit rights, software, supporting obligations, money, stock, cash, cash
equivalents, stock, chattel paper, and goods (respectively as defined in the
Uniform Commercia Code), al red edtate, dl proceeds from the sde,
disposition, or assgnment of any leasehold interest, and al other “Collaterd” (as
defined in the Loan Documents), dl of the foregoing now owned or in which the
Debtors have any interest (and without regard to whether acquired prior or
subsequent to the Petition Date) or hereafter acquired or in which the Debtors
obtain an interest; and the products and proceeds thereof (but excluding any
avoidance action under Chapter 5 of the Bankruptcy Code and any proceeds
thereof, other than recoveries pursuant to Section 549 of the Bankruptcy Code on

account of the Pre-Petition Collaterd).

The Liens granted herein shall be subject to the Carve Out (as defined in Paragraph 17 below)
and Prior Permitted Liens and shdl secure dl DIP Obligations incurred by the Debtors pursuant
to the Loan Documents. The Liens granted herein shall, pursuant to Section 364(d), be senior to
the Pre-Petition Liens and any Liens granted by the Debtors to the Term D Agent for the benefit
of the Term D Lenders. Upon (i) this Final Order becoming final and non-appealable and (ii) the

expiration of the Chalenge Period Termination Date (as defined below), dl pre-petition liens
14



and security interests of the Pre-Petition Agent and the Pre-Petition Lenders in the Pre- Petition
Collatera shal be deemed to be assigned (and not terminated or released to the extent so
assgned) to the DIP Agent and the DIP Lenders as additiond collatera security for so much of
the DIP Obligations as shdl at any time have been used to repay or refinance the Pre-Petition
Obligations, and such assgnment shdl be in addition to, and shdl not limit, prgudice or impair
in any way any of the daimsor Liens of the DIP Agent and the DIP Lendersin the Collaterd
granted pursuant to the Credit Agreement and this Find Order. 1n no event shdl the DIP
Lenders have any ligbility in connection with such assgnment or the Pre-Petition Liens so

assigned.

5. The Debtors are hereby authorized to grant to the Buyer (for the benefit of the
Buyer and any of its affiliates) valid, binding, enforcesble and perfected Liensin and to the
Collaterd (the “Buyer Liens’) to secure the Payment Obligations. The Buyer Liens granted
herein shdl be subject to the Liensin favor of the DIP Agent to secure the DIP Obligations, the
Carve Out (as defined in Paragraph 17 below), the Prior Permitted Liens and the Pre-Petition
Liens and Credit Agreement Replacement Liensin favor of the Pre-Petition Agent and Pre-
Petition Lenders, but senior, pursuant to section 364(d) of the Bankruptcy Code, to any Liens

granted by the Debtors to the Term D Agent for the benefit of the Term D Lenders.

6. The automatic stay imposed under Bankruptcy Code Sections 362(a)(3), (4) and
(6) is hereby modified as necessary to permit the Debtors to grant the aforesaid Liens and to
perform the Debtors ligbilities and obligations to the DIP Agent and the DIP Lenders under the

DIP Credit Facility.
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7. Each officer of the Debtors, acting singly, and such other individuas as may be so
authorized by the members or board of directors, as applicable, of each of the Debtors, likewise
acting sngly, is hereby authorized to execute and ddliver each of the Loan Documents and the
Credit Support Agreement, such execution and ddlivery to be conclusive of their respective

authority to act in the name of and on behdf of the Debtors.

8. Subject to the terms and conditions of the DIP Credit Facility, (i) the Debtors may
utilize the proceeds of the DIP Credit Facility for the purposes set forth in the Credit Agreement,
subject to the Budget annexed hereto as Exhibit 1; and (ii) dl outstanding letters of credit which
the Pre-Petition Lenders have issued or caused to be issued for the benefit of the Debtors shall be
deemed to have been issued under the Credit Agreement and shal congtitute L etters of Credit
under the Credit Agreement and Loan Documents without the necessity of reissuance of such

Letter of Credit.

9. The Debtors hereby on behaf of themsalves and their estates and their successors.
(i) release and discharge the Pre-Petition Agent, the Pre-Petition Lenders, the Term D Agent and
the Term D Lenders together with their ffiliates, agents, attorneys, officers, directors and
employees, from any and dl claims and causes of action arising out of, based upon or related to
the Pre-Petition Credit Agreement, Pre-Petition Guaranty, Pre-Petition Collatera Documents,
Term D Loan Agreement, Term D Collaterd Documents and dl other instruments and
documents executed or delivered in connection therewith, (ii) waive any and dl clams, defenses
(induding, without limitation, offsets and counterclaims of any nature or kind) as to the vaidity,
perfection, priority, enforceability and avoidability (under Sections 510, 544, 545, 547, 548, 549,
550, 552 or 553 of the Bankruptcy Code or otherwise) of the Pre-Petition Obligationsand Term

D Obligations or the respective security interests, mortgages, deeds of trust and liens granted to
16



secure the Pre-Petition Obligations and Term D Obligations, and (iii) agree, without further

Court order, to the allowance of the claims of the Pre-Petition Agent, the Pre-Petition Lenders,
the Term D Agent and the Term D Lenders as fully secured clamsin an amount not less than the
Pre-Petition Obligations and Term D Obligations, respectively, pursuant to Sections 502 and 506
of the Bankruptcy Code. The release, discharge, waivers and agreements et forth in this
Paragraph 9 will be deemed effective upon the date this Order is entered, and shal be binding
upon on al parties (including the Creditors Committee, any creditor, or any subsequently

appointed trustee).

10. Intentionally Omitted.

11.  TheLiensto be created and granted to the DIP Agent, as provided herein, are
created pursuant to Bankruptcy Code Sections 364(c)(2), 364(c)(3) and 364(d). With the
exception of property of the estates which is subject to Prior Permitted Liens, the Liensto be
created and granted to the DIP Agent, as provided herein, are firt, prior, perfected and superior
to any security, mortgage, or collatera interest or lien or claim to the Collaterd, subject only to

the Carve Out st forth in Paragraph 16 below.

12.  ThisFind Order shdl be sufficient and conclusive evidence of the vdidity,
perfection and priority of the Liens and the Buyer Liens upon the Collaterd, without the
necessity of filing or recording any financing Satement or other instrument or document which
may otherwise be required under the law of any jurisdiction or the taking of any other action to
vdidate or perfect the Liens of the DIP Agent and the Buyer Liensin and to the Collatera or to
entitle the DIP Agent or the Buyer to the priorities granted herein, provided, however, the DIP

Agent or the Buyer may file or record financing statements or other instruments to evidence and
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to perfect the Liens authorized hereby, provided further, however, no such filing or recordation
shall be necessary or required in order to create or perfect any such Lien or Buyer Liens. Any
and all deeds of trust, mortgages, UCC-1 financing statements or other documents or instruments
evidencing or securing or perfecting any lien or collatera interest granted by the Debtors to the
Pre-Petition Agent shal be deemed to secure the Obligations under the Credit Agreement and

other Loan Documents without the necessity of amending same.

13.  TheDIP Agent or the Buyer, inits discretion, may file axerographic copy of this
Find Order as afinancing statement with any recording officer designated to file financing
statements or with any registry of deeds or smilar officein any jurisdiction in which the Debtors
have red or persona property, and in such event, the subject filing or recording officer shdl file
or record such copy of this Order, which shal not be subject to samp tax or Smilar tax as set

forth in Section 1146 of the Bankruptcy Code.

14.  The Credit Agreement and each of the Loan Documents shdl congtitute and
evidence the vdid and binding obligations of the Debtors, which obligations shal be enforceable

agang the Debtors in accordance with their terms.

ADMINISTRATIVE CLAIM

15.  TheObligations under the Credit Agreement shal be an alowed adminigtretive
expense clam (the “ DIP Super-Priority Clam”) with priority (except as otherwise provided in
Paragraph 17 below) under Bankruptcy Code Section 364(c)(1) and otherwise over dl
administrative expense clams and unsecured clams againgt the Debtors, now existing or
hereafter arising, of any kind or nature whatsoever including, without limitation, administrative

expenses of the kinds specified in or ordered pursuant to Bankruptcy Code Sections 105, 326,
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330 (except as otherwise provided in Paragraph 17 below), 328, 331, 503(a), 503(b), 507(a),

507(b), 546(c), 546(d), 726(b), 1113 and 1114.

16. Except for:

@ the Carve Out; and

(b) collaterd interestsin property of the estates which was subject to Prior

Permitted Liens having priority over the Liens of the DIP Agent,

no codts or expenses of adminigration, including, without limitation, professond fees dlowed
and payable under Bankruptcy Code Sections 328, 330 and 331 that have been or may be
incurred in these proceedings, or in any case or cases pursuant to Chapter 7 of the Bankruptcy
Code into which these Cases may be converted, or in any other proceedings related thereto
(hereinafter, any “Successor Cases’), and no priority clamsto the Collaterd are, or will be,
senior to, prior to, or on a parity with the Obligations, or with any other claims of the DIP Agernt,

the DIP Lenders or the Buyers arising hereunder.

17.  Subject to the terms and conditions contained in this paragraph 17, the DIP Liens
and the Credit Agreement Replacement Liens (as defined below) are subordinate only to: (i) (a)
alowed administrative expenses pursuant to 28 U.S.C. Section 1930(a)(6); (b) allowed fees and
expenses of any Chapter 7 trustee appointed for any Debtor’ s Chapter 7 Case not to exceed
$100,000; and (c) alowed reasonable fees and expenses of attorneys and financia advisors
employed by the Debtors and any officia committeg(s) of creditors pursuant to Sections 327 and
1103 of the Bankruptcy Code, including the Creditors Committee (collectively, the “Case

Professonals’), and fees and expenses of the Debtors claims agent (collectivey, (i)(a), (b) and
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(c) being the “ Fee and Expense Carve Out”) and (ii) the sum of $100,000 to be used solely and
exclusvely by the Creditors Committee in the Cases without redtriction other than aslimited by
this paragraph 17 (the “Committee Carve Out,” together with the Fee and Expense Carve Out,
the “Carve Out”). The Committee Carve Out shdl be irrevocable and shal be funded at the
dosing from the proceeds of any sde or sdesin the Cases, and shdl be held in a segregated,
interest- bearing account controlled by counsel for the Creditors Committee. For purposes of
cdause (i)(c), (A) if, at the time of reference, an Event of Default (as defined in the Credit
Agreement) has not occurred, the amount of the Fee and Expense Carve Out shall be the amount
of professond feesfor which a Reserve (as defined in the Credit Agreement) has been
implemented in the Borrowing Base Certificate (as defined in the Credit Agreement) most
recently ddlivered to the DIP Agent, except that no payment may be made to any Case
Professona absent an order of the Bankruptcy Court alowing such payment, and (B) if, at the
time of reference, an Event of Default has occurred and is continuing, the amount of the Fee and
Expense Carve Out (the “Fee and Expense Carve Out Amount™) shdl be limited to $200,000
(which amount shall be alocated to the Case Professionds and claims agent), plus the lesser of,
as of the date of the occurrence of such Event of Defaullt, (a) any fees and expenses of Case
Professonas and the Debtors  claims agent, in an amount not to exceed $1,800,000 (which
amount shal be dlocated to the Case Professonds and claims agent), that are set forth in the
Budget which are actudly incurred but are unpaid as of the occurrence of an Event of Default for
which a Reserve has been implemented in the Borrowing Base Certificate (as defined in the
Credit Agreement) most recently delivered to the DIP Agent, and (b) the aggregate actua
amount of the fees and expensesincurred by (x) the Case Professionas and dlowed but unpaid

provided in each case such fees and expenses are utimately approved by the Bankruptcy Court,
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or such lesser amount as so approved, and (y) the Debtors clams agent. The DIP Lenders shdl
fund the Fee and Expense Carve Out Amount upon the occurrence of an Event of Default, unless
such Event of Default has been waived by the DIP Agent or an overadvance would result asa
result of such funding under the Credit Agreement. The DIP Lenders obligation to fund or
otherwise pay the Carve Out, including alowed professiona fees, shal be added to and made a
part of the DIP Obligations, secured by the Collatera, and the DIP Lenders shdl be entitled to dl
of the rights, claims, liens, priorities and protections under this Fina Order, the Credit

Agreement, the Bankruptcy Code, and/or gpplicable law in connection therewith. Any and dl
payments made by the DIP Lenders pursuant to the Carve Out shal be immediately added to and
included as part of the outstanding principa baance of the DIP Credit Facility. Solong asno
Event of Default has occurred, the Debtors shdl, to the extent provided in the Budget, be
permitted to pay fees, compensation and reimbursement of expenses alowed and payable
(including any such fees and expenses that are accrued but unpaid and ultimately alowed) under
Bankruptcy Code Sections 330, 331 and/or 503, as the same may be due and payable. Any such
amounts so paid shal not reduce the Carve Out Amount. The Carve Out may be used in the
Cases by the Case Professionals for any and al purposes, except as excluded herein, including
investigation, review and andysis of clams held by the Prepetition Lenders except that the

Carve Out sl exclude any fees and expenses (X) incurred in connection with the assertion or
joinder in any clam, counter-claim, action, proceeding, application, motion, objection, defenses
or other contested matter, the purpose of which isto seek any order, judgment, determination or
amilar relief (A) invalidating, setting aside, avoiding, or subordinating, in whole or in part,

(i) the Obligetions, (ii) the Pre-Petition Obligetions, (iii) the Term D Obligations, (iv) the Pre-

Petition DIP Agent’s Lien in the Pre-Petition Collaterd, (iv) the DIP Agent’sor DIP Lenders
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Liensin the Collaterd or (v) the Teem D Agent'sor Term D Lenders Liensinthe Term D
Collaterd, or (B) preventing, hindering or delaying, whether directly or indirectly, the DIP
Agent’sor DIP Lenders assertions or enforcement of their Liens, security interest or redlization
upon any Collaterd, (y) in usng Cash Collaterd of the DIP Agent or the DIP Lenders, sdling or
otherwise disposing of any other Collaterd, or incurring any Indebtedness not permitted under
the Credit Agreement, without the DIP Agent’ s express written consent, or (z) fees and expenses
of a Chapter 7 trustee in excess of the amount set forth in clause (b) above arising after the
conversion of any of the Cases to a case under Chapter 7 of the Bankruptcy Code. Without
limiting the DIP Lenders' rights under the Credit Agreement and this Final Order, the DIP Agent
shdl implement a Reserve (as such term is defined in the Credit Agreement) in respect of the Fee
and Expense Carve Out in accordance with the terms and conditions of the Credit Agreement.
Such Reserve shdl reduce the amount of Loans and Letters of Credit otherwise available to the
Borrowers under the DIP Credit Agreement. Except as otherwise provided in this paragraph,
nothing contained in this Find Order shal be deemed a consent by the Pre-Petition Agent, Pre-
Petition Lenders, DIP Agent or DIP Lendersto any charge, lien, assessment or claim againgt the
Collateral under Section 506(c) of the Bankruptcy Code or otherwise. The DIP Agent reserves
the right to object to any Professond fees and nothing herein shal be construed to obligate the
Pre-Petition Agent, Pre-Petition Lenders, DIP Agent or DIP Lenders, in any way, to pay the
professional fees or United States Trustee fees, or to assure that the Debtors have sufficient funds
on hand to pay any professiond fees or United States Trustee fees. The Term D Replacement
Liens shdl be subordinate to the Pre-Petition Liens, the Carve Out, the DIP Liens, the Credit
Agreement Replacement Liens, the Buyer Liens, and the funding of the Pre-Petition Indemnity

Account. The Buyer Liens shall be subordinate to the Pre-Petition Liens, the Carve Out, the DIP
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Liens, the Credit Agreement Replacement Liens, and the funding of the Pre- Petition Indemnity

Account.

18. Unless the DIP Agent and Pre-Petition Agent have provided their prior written
consent or al Pre-Petition Obligations and Obligations have been paid in full in cash (or will be
paid in full in cash from proceeds of indebtedness described in subparagraph (a) below incurred
pursuant to an order approving such indebtedness), al commitments to lend have terminated, all
Letters of Credit (as defined in the Credit Agreement) have been cash secured as required by the
Loan Documerts, dl obligations under the Loan Documents which survive termination have
been cash secured to the reasonable satisfaction of the Pre-Petition Agent and DIP Agent and the
Pre-Petition Indemnity Account (as defined below) has been established, there shdl not be
entered in these proceedings, or in any Successor Cases (other than this Final Order), any order

which authorizes any of the following:

@ the obtaining of credit or the incurring of indebtedness that is secured by a
Security, mortgage, or collatera interest or other lien on al or any portion of the
Collateral and/or entitled to priority administrative status which is equa or senior to that

granted to the Pre-Petition Agent or DIP Agent herein; or

(b) the enforcement of any claimed security, mortgage, or collaterd interest or
other lien of any person other than of the DIP Agent on dl or any portion of the

Cdllaterd; or

(© the Debtors' return of goods congtituting Collateral pursuant to Section

546(h) of the Bankruptcy Code.
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19. Except as otherwise provided in Paragraph 17, no cost or expense which may be
incurred in connection with or on account of the preservation and/or disposition of any Collatera
or which otherwise could be chargeabl e to the Pre-Petition Agent, the Pre-Petition Lenders, the
DIP Agent, the DIP Lenders, the Term D Agent, the Term D Lenders or the Buyer or the Pre-
Petition Collateral, or the Term D Collatera pursuant to Bankruptcy Code Sections 105, 506(c),
552 or otherwise, shall be so chargeable. The Pre-Petition Agent, the Pre-Petition Lenders, the
DIP Agent, the DIP Lenders, the Term D Agent, the Term D Lenders, and the Buyer shall each
be entitled to dl of the rights and benefits of section 552(b) of the Bankruptcy Code and the
“equities of the case” exception under section 552(b) of the Bankruptcy Code shdl not apply to
any of the Pre-Petition Agent, the Pre-Petition Lenders, the DIP Agent, the DIP Lenders, the
Term D Agent, the Term D Lenders or the Buyer with respect to proceeds, product, offspring or

profits of any of the Pre-Petition Collatera, the Collaterd or Term D Collaterd.

20.  Without limiting the provisions and protections of Paragraph 19, above, if at any
time prior to the repayment in full of al Pre-Petition Obligations and Obligations and the
termination of the DIP Agent'sand DIP Lenders obligation to make loans and advances under
the Credit Agreement and the Loan Documents, including subsequent to the confirmeation of any
plan with respect to any or al of the Debtors, the Debtors or any Trustee subsequently appointed
shall obtain credit or incur debt pursuant to Bankruptcy Code Sections 364(b), 364(c) or 364(d),
then dl of the cash proceeds derived from such credit or debt shal immediately be turned over to

the DIP Agent in reduction of the Pre-Petition Obligations and Obligations.

21.  All Pre-Petition Obligations and Obligations of the Debtors are due and payable

upon the earliest to occur of (“ Termination Event”):
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@ June 4, 2008;

(b) the occurrence of an Event of Default (as defined in the Credit

Agreement);

(© the date upon which the Debtors receive the first proceeds from the sale of

any of their assets in a sdle conducted pursuant to Section 363 of the Bankruptcy Code; or

(d) the effective date of any plan for the Debtors confirmed pursuant to

Bankruptcy Code Section 1129.

Unless and until the Pre-Petition Obligations and Obligations are repaid in full in cash, dl
commitments to lend have terminated, dl Letters of Credit have been cash secured as required by
the Loan Documents, and dl obligations under the Loan Documents which survive termination
have been cash secured to the reasonable satisfaction of the Pre-Petition Agent and DIP Agent,
and the Pre-Petition Indemnity Account has been established, the protections afforded to Pre-
Petition Agent, Pre-Petition Lenders, DIP Agent and the DIP Lenders pursuant to this Order and
under the Loan Documents and the Credit Support Agreement, and any actions taken pursuant
thereto, shall survive the entry of any order confirming a plan or converting these casesinto
Successor Cases, and the Pre-Petition Liens, Credit Agreement Replacement Liens, Liens and
the Buyer Liensin and to the Collaterd, the DIP Super-Priority Clam, and the Pre-Petition
Superpriority Clam shdl continue in these proceedings and in any Successor Cases, and such
Liens, Buyer Liens, Term D Liens, Term D Replacement Liens, DIP Super-Priority Clam and

the Pre-Petition Superpriority Clam shdl maintain their priority as provided by this Fina Order.
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22.  Thetime and manner of payment of the Pre-Petition Obligations and Obligations
pursuant to the Credit Agreement and the Pre-Peition Liens, Credit Agreement Replacement
Liensand Buyer Liensin and to the Collaterd and the Super-Priority Claims shdl not be dtered
or impaired by any plan which may heresfter be confirmed or by any further order which may

heredfter be entered.

23.  The Debtors may use the proceeds of the loans and advances made pursuant to the
DIP Credit Facility only for the purposes specificaly set forth in the Credit Agreement and
drictly in accordance with the Budget annexed hereto as Exhibit 1. Notwithstanding anything
herein, or in the Credit Agreement to the contrary no such loans or advances or any proceeds of
the Collateral may be used by the Debtors, the Creditors Committee or any other person or
entity to object to or contest in any manner, or raise any defenses to, the vaidity, extent,
perfection, priority or enforcesbility of the Pre-Petition Obligations, the Obligations, or any liens
or security interests with respect thereto or any other rights or interests of the Pre-Petition Agent,
Pre-Petition Lenders, DIP Agent, DIP Lenders, Term D Agent or the Term D Lenders, or to
assart any clams or causes of action, including, without limitation, any actions under Chapter 5
of the Bankruptcy Code, againgt the Pre- Petition Agent, Pre-Petition Lenders, DIP Agent, or DIP

Lenders.

USE OF CASH COLLATERAL AND ADEQUATE PROTECTION

24, Pursuant to the terms and conditions of this Fina Order, the DIP Credit Facility
and the Credit Agreement, and in accordance with the Budget (as the same may be modified
from time to time congistent with the terms of the Credit Agreement, and subject to such
variations as permitted in Section 6.14 of the Credit Agreement), the Debtors are authorized to

use the Cash Collaterd of the Pre-Petition Lenders (during the period commencing on the
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Petition Date and terminating upon the occurrence of a Termination Event); provided, however,
during the Remedies Notice Period (as defined below) the Debtors may use Cash Collatera
soley to meet payroll obligations, provided that any such payments are made in a manner

congstent with the Budget.

25. As adequate protection pursuant to Sections 361 and 363 of the Bankruptcy Code,
for the diminution in vaue arising out of the Debtors use, sae, depreciation or dispostion of the
Pre-Petition Collaterd including Cash Collateral and the granting of the Liensto the DIP Agent

and the Buyer pursuant to Bankruptcy Code Section 364(d):

A. the Pre-Petition Agent, for the benefit of the Pre- Petition Lenders, is
hereby granted valid, perfected and enforceable security interests and replacement
liensin the Collaterd (the “ Credit Agreement Replacement Liens’), which shdl

be junior only to the Liens granted to the DIP Agent, the Prior Permitted Liens

and the Carve Out as provided herein.

B. the Pre-Petition Agent and the Pre- Petition Lenders shdl have an dlowed
superpriority adminigirative expense clam (the “ Pre-Petition Superpriority
Clam”) which shdl be junior soldly to the DIP Superpriority Clam granted to the
DIP Agent and the Carve Out in any case under Sections 364(c)(1), 503(b) and
507(b) of the Bankruptcy Code and otherwise over al administrative expense
claims and unsecured claims againgt the Debtors and their estates, now existing or
heregfter arising, of any kind or nature whatsoever including, without limitation,

adminigrative expenses of the kinds specified in or ordered pursuant to Sections

27



105, 326, 330, 331, 503(a), 503(b), 506(c), 507(a), 507(b), 546(c), 546(d), 726(b),

1113 and 1114 of the Bankruptcy Code.

C. the Debtors shall establish an account in the control of the Pre-Petition
Agent (the * Pre- Petition Indemnity Account”), into which, upon the first
occurrence of a Termination Event, $250,000 of proceeds of any sale, lease or
other digposition of any of the Collateral held by any of the Debtors shal be
deposited as security for any reimbursement, indemnification or Smilar
continuing obligations of the Debtors in favor of the Pre-Petition Agent or the
Pre-Petition Lenders under the Pre-Petition Credit Agreement (the “ Pre- Petition
Indemnity Obligations’); provided, however, that the Pre- Petition Indemnity
Account shdl terminate and al remaining amounts held therein shdl be released
to the Debtors (and shall be applied in accordance with this Finad Order and the
DIP Credit Agreement) upon the earliest to occur of: (@) forty-five (45) days after
the Challenge Period Termination Date if, as of such date, no party hasfiled or
asserted an adversary proceeding, cause of action, objection, claim, defense, or
other chdlenge as contemplated in paragraph 9 hereof, or (b) the date the
Bankruptcy Court entersafina order closing the Debtors cases. The Pre-
Petition Indemnity Obligations shdl be secured by afird priority lien on the Pre-
Petition Indemnity Account which shdl be pari passu with the Credit Agreement

Replacement Liens.

D. al products and proceeds of the Collateral regardless of whether such
Collaterd came into existence prior to the Petition Date, shal be remitted directly

to the Pre-Petition Agent and gpplied by the Pre-Petition Agent (in its sole
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discretion) to the Pre- Petition Obligations until the Pre-Petition Obligations are
paid in full, subject only to the Carve Out and Prior Permitted Liens. Theresfter,
al such products and proceeds shdl be remitted to: (i) the DIP Agent for
gpplication to the Obligations outstanding pursuant to the Credit Agreement, as
determined in the DIP Agent’ s sole discretion, subject only to the Carve Out and
Prior Permitted Liens; and (ii) to reduce the Payment Obligationsin accordance

with the APA.

E al Letters of Credit issued under the Pre-Petition Loan Agreements for the
account of any of the Debtors shall be deemed to have been issued under, and
shall congtitute “Letters of Credit” and obligations under, the Credit Agreement,

without the necessity of any reissuance of such Letters of Credit.

F. the Debtors shal provide cash collaterd to the Pre-Petition Agent inan
amount reasonably determined by the Pre-Petition Agent in order to secure dl
obligations of the Debtors to Bank of America, N.A. pursuant to any Hedging
Agreements (as defined in the Pre-Petition Credit Agreement) issued in

connection with the Pre-Petition Credit Agreement.

G the Credit Agreement Replacement Liens shdl be junior in al respectsto
the DIP Agent’s Liens upon and in the Collateral and shall be subject only to the

Carve Ouit.
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ADEQUATE PROTECTION FORTHE TERM D LENDERS

26. As adequate protection pursuant to Sections 361 and 363 of the Bankruptcy Code,
for the diminution in vaue arising out of the Debtors use, sde, depreciation, or digposition of
the collaterd of the Term D Agent and the Term D Lenders and the granting of the Liensto the
DIP Agent pursuant to Bankruptcy Code Section 364(d), the Term D Agent, for the benefit of the
Term D Lenders, is hereby granted valid, perfected and enforceable security interests and
replacement liens (the “Term D Replacement Liens’) in the Collatera, which shdl bejunior to
the Liens granted to the DIP Agent, the Pre-Petition Lenders, the Credit Agreement Replacement
Liens, the Prior Permitted Liens, the Carve Out, Buyer Liens and the funding of the Pre-Petition
Indemnity Account as provided herein, and shal be subject in al respects to the terems and
provisions of the Subordination Agreement (as defined in the Pre- Petition Credit Agreement). In
addition, the Term D Lenders may receive up to $250,000 for professional fees and expenses, to

the extent alowed by the Court.

27. As acondition to such grant of adequate protection, (a) the Term D Agent and the
Term D Lenders shall be deemed to have consented to any sde or disposition of Collatera
approved, arranged for or by the DIP Agent, and shall terminate and release upon any such sale
or digoogtion dl of its liens on and security interests in such Collaterd, including the Term D
Liensand the Term D Replacement Liens; and (b) the Term D Agent and the Term D Lenders
shall deliver or cause to be delivered, at the Debtors cost and expense, any termination
statements, releases or other documents necessary to effectuate and/or evidence the release and
termination of the Term D Lenders' liens on or security interests in any portion of the Collatera
subject to any sde or disposition approved or arranged for by the DIP Agent. The Term D Liens

will atach to the remaining proceeds, if any, after payment in full of the DIP Obligations, Pre-
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Petition Obligations, Pre-Petition Indemnity Obligations, Buyer Liens and Carve Out in order of

priority under this Order.

EVENTS OF DEFAULT

28.  Any automatic stay otherwise gpplicable to the Pre-Petition Agent, DIP Agent,
Pre-Petition Lenders, and DIP Lendersis hereby modified so that after the occurrence of any
Event of Default (as defined in the Credit Agreement) and at any time thereafter upon five (5)
business days prior written notice given by hand or by facamile transmission (the “Remedies
Notice Period”) of such occurrence, in each case given to each of the Debtors, counsel and
specid conflicts counse for the Creditors Committee, the Buyer, the Term D Agent and the
United States Trustee (the “ Remedies Notice Parties’), the Pre-Petition Agent, DIP Agent, the
Lenders and Pre-Petition Lenders, shall be entitled to exercise their rights and remediesin
accordance with the Pre-Petition Loan Documents and the Loan Documents. Immediately
fallowing the giving of notice by the DIP Agent of the occurrence of an Event of Default: (i) the
Debtors shdl continue to deliver and cause the ddlivery of the proceeds of Collaterd to the Pre-
Petition Agent and DIP Agent as provided in the Credit Agreement and this Find Order; (ii) the
Pre-Petition Agent and DIP Agent shdl continue to apply such proceeds in accordance with the
provisons of this Find Order and of the Credit Agreement; (iii) the Debtors shdl have no right
to use any of such proceeds, nor any other cash collaterd (as defined in Bankruptcy Code
Section 363(a)) other than towards the satisfaction of the Pre-Petition Obligations, Obligations
and the Carve Out; and (iv) any obligation otherwise imposed on the DIP Agent or the DIP
Lendersto provide any loan or advance to the Debtors pursuant to the DIP Credit Facility shall
be suspended. During the Remedies Notice Period, any or al of the Remedies Notice Parties

shdl be entitled to an emergency hearing before this Court soldly for the purpose of contesting
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whether an Event of Default has occurred. If any or dl of the Remedies Notice Parties do not
contest the right of the Pre-Petition Agent, Pre-Petition Lenders, DIP Agent and DIP Lenders, to
exercise their remedies based upon whether an Event of Default has occurred within such time
period, or if any or al of the Remedies Notice Parties do timely contest the occurrence of an
Event of Default and the Court after notice and hearing declines to stay the enforcement thereof,
the automatic Stay asto the Pre-Petition Agent, Pre-Petition Lenders, DIP Agent and DIP

Lenders shall automaticaly terminate at the end of such Remedies Notice Period.

29. If the Pre-Petition Agent, Pre-Petition Lenders, DIP Agent or DIP Lenders
exercise any of ther rights and remedies upon the occurrence of an Event of Default under the
Pre-Petition Loan Documents or Loan Documents (as applicable), the DIP Agent may retain one
or more agentsto sal, lease or otherwise digpose of the Collateral. In any exercise of their rights
and remedies upon an Event of Default under the Loan Documents, the Agents and Lenders are

authorized to proceed under or pursuant to the Loan Documents.

30. In the exercise of the DIP Agent’ s rights and remedies upon Event of Defaullt,

@ the DIP Agent may, by written notice to the Debtors, require the Debtors
to fileamotion seeking to retain one or more agents to sall, lease or otherwise dispose of
the Collaterd on terms acceptable to the DIP Agent. The Debtors shdl file such motion
within ten (10) days of the DIP Agent’ s request and shdl diligently prosecute such

motion; and/or

(b) the DIP Agent may, by written notice to the Debtors, require the Debtors
to file amotion or motions seeking to sdll, assume, assign or otherwise dispose of any or

al of thered edate (including, without limitation, leasehold interests) of the Debtors
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pursuant to Sections 363 and 365 of the Bankruptcy Code, on terms acceptable to the DIP
Agent. The Debtors shdl file such motion or motions within ten (10) days of the DIP

Agent’s request and shdl diligently prosecute such motion; and/or

(© the DIP Agent may proceed under or pursuant to the Credit Agreement

and other Loan Documents.

All proceeds redized from any of the foregoing (subject only to the Carve Out and any
Prior Permitted Liens) shal be turned over for gpplication asfollows: (i) fird, to the Pre-Petition
Agent to permanently reduce the Pre-Petition Obligations, (ii) second, to the DIP Agent to
reduce the Obligations, in accordance with the provisions of the Credit Agreement, other Loan
Documents, and this Final Order, (iii) third, to reduce the Payment Obligations, if any, in

accordance with the APA; and (iv) fourth, to reduce the Term D Obligations.

31 Nothing included herein shdl prejudice, impair, or otherwise affect the Pre-
Petition Agent’s, DIP Agent’s, Pre-Petition Lenders or DIP Lenders' rights to seek any other or
supplementa relief in respect of the Debtors nor the DIP Agent’s or DIP Lenders' rights, as
provided in the Credit Agreement, to suspend or terminate the making of loans under the Credit

Agreement.

MISCELLANEOUS PROVISIONS

32. If any provision of this Find Order is hereafter modified, vacated or stayed by
subsequent order of this or any other Court for any reason, such modification, vacation or Say
shdl not affect the vaidity of any Obligations incurred pursuant to this Final Order and prior to

the later of (a) the effective date of such modification, vacation or stay, or (b) the entry of the
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order pursuant to which such modification, vacetion or stay was established, nor the vdidity,
priority or enforceshility of any Lien granted by the Debtors to the DIP Agent, the Pre-Petition

Agent, the Buyer or the Term D Agent.

33.  Thepayments made, and the Liens and Super-Priority Claims granted to the DIP
Agent and DIP Lenders under the DIP Credit Facility and this Find Order and the Liens granted
to the Buyer under the APA and this Find Order, and the priority thereof, shdl be binding on the
Debtors, any successor trustee for the Debtors, the Creditors Committee and all creditors of the

Debtors, as provided in Bankruptcy Code Section 364(€).

34.  All depository banks, blocked account banks and credit card processors shall
continue to comply for the benefit of the DIP Agent and the DIP Lenders, with the terms and
conditions of any Blocked Account Agreement, DDA Noatifications or Credit Card Natifications
received or in existence as of the Petition Date whether or not, and as if, an additiona agreement

or notification is executed or furnished in connection with the Credit Agreement.

35.  All custom brokers used by the Debtors are hereby appointed as agent for the DIP
Agent to receive and retain possession of dl bills of lading, documents and other documents of
title (collectively, the “ Title Documents’) heretofore or at any time hereafter issued for any
goods, inventory or other property of the Debtors which are received by the custom broker for
processing (collectively, the “Property”) and to receive and retain possession of dl such
Property, such receipt and retention, or possession of the Title Documents and Property being for
the purpose of more fully perfecting and preserving the DIP Agent's Liensin the Title
Documents and the Property. Each and every custom broker will maintain possession of the

Title Documents and, where appropriate, the Property, subject to the Liens of the DIP Agent
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until receipt of express direction from the DIP Agent or an order of the Bankruptcy Court

directing them otherwise.

36.  TheDIP Agent' sfailure to seek rdief or otherwise exercise its rights and
remedies under the DIP Credit Facility or this Final Order shal not congtitute awaiver of any of

the DIP Agent’ s rights hereunder, thereunder, or otherwise.

37. Except as provided herein, this Find Order does not create any rights for the

benefit of any third party, creditor or any direct, indirect, or incidental beneficiary.

38.  The Debtors and the DIP Agent (after having obtained the gpprova of the
Lenders as provided in the Credit Agreement and upon five (5) business days prior written notice
given by hand or by facamile tranamission, in each case given to each of counsd and pecid
conflicts counsd for the Creditors Committee, the Buyer, the Term D Agent and the United
States Trustee) may amend or waive any provison of the DIP Credit Facility, provided that such
amendment or waiver, in the judgment of the Debtors and the DIP Agent, is either non
prejudicid to the rights of third parties or is not materia. Except as otherwise provided herein,
no waiver, modification or amendment of any of the provisons hereof shdl be effective unless
et forth in writing, Sgned by the Debtors and the DIP Agent (after having obtained the approva

of the Lenders as provided in the Credit Agreement) and approved by the Bankruptcy Court.

39.  Thetermsof thisFind Order and the Credit Agreement and any actions pursuant
thereto, including but not limited to the Liens, Credit Agreement Replacement Liens, and Buyer
Liens granted thereunder, shdl survive the entry of any order: (@) confirming any plan of
reorganization in these Cases; (b) dismissing any or dl of the Cases; (c) converting any or dl of

the Cases to any other Chapter under the Code; (d) withdrawing of the references of any Case or
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al of the Cases from the Bankruptcy Court; and (€) abstention from handling or retaining of

jurisdiction of any Case or dl of the Cases in the Bankruptcy Court.

40. In the event of any incongstency between the terms and conditions of any Loan

Document and of this Fina Order, the provisions of this Final Order shal govern and control.

41.  The Debtors shdl, within three (3) business days hereof, serve by U.S. mall
copies of the notice of entry of this Fina Order, together with a copy of this Fina Order to (i)
parties having been given notice of the Find Hearing, (ii) any other party which hasfiled a
request for notice with this Court and served such request upon the Debtors counsd, (iii)
counsel for any statutory committee, (iv) al creditors who have recorded a UCC-1 financing
statement on the persona property of the Debtors or a Lien on any of the Debtors red estate,
(iv) dl immediate landlords that are direct parties to leases with the Debtors, (v) the Interna

Revenue Service, and (vi) the United States Trustee.

42. Notwithstanding Bankruptcy Rule 6004(h), this Final Order shall be effective

immediately upon entry.

43.  Therequirement under Rule 9013-1(b) of the Local Bankruptcy Rulesfor the

Southern Digtrict of New Y ork for thefiling of a memorandum of law is waived.
SO ORDERED by the Court this 29" day of February, 2008.

5 James M. Peck

HONORABLE JAMES M. PECK
UNITED STATES BANKRUPTCY JUDGE
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