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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 

In re: 
 
FRANK INVESTMENTS, INC., et al.,   Lead Case No. 18-20019-EPK 
  
 Debtors.      Chapter 11   
        (Jointly Administered) 
_____________________________/ 
 

MOTION TO AUTHORIZE SALE OF CERTAIN REAL PROPERTY  
OF THE DEBTOR NUNC PRO TUNC TO AUGUST 20, 2018 

 
Debtor in Possession, Frank Investments, Inc. (the "Debtor"), pursuant to 11 U.S.C. § 

363(b) and (f), respectfully requests entry of an order authorizing the sale of certain of its real 

property free and clear of all liens, claims and encumbrances, nunc pro tunc to August 20, 2018.  

In support of this request the Debtor states: 

FACTUAL BACKGROUND 

1. The Debtor filed a voluntary petition for relief under chapter 11 of the Bankruptcy 

Code on Friday August 17, 2018 (the "Petition Date"). 

2. The Debtor is operating its business and managing its assets as a debtor in 

possession pursuant to §§ 1107(a) of 1108 of the Code.  No trustee, examiner, or statutory 

committee has been appointed in the case. 

3. The Debtor is part of a group of companies that manage and operate movie theaters 

and similar commercial properties. 

4. As of the Petition Date, the Debtor owned real property located at 5207 and 5213 

Ventnor Avenue, Ventnor, New Jersey 08406 (the "Property" or "Real Property").  ECF No. 50.  

The Debtor estimates the value of the Property to be approximately $325,000.00.  Id.   

5. Pursuant to a 2014 omnibus loan modification between The Bancorp Bank 
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("Bancorp"), the Debtor and several affiliates of the Debtor, the Property was cross-collateralized 

in order to secure repayment of a consolidated note owing to Bancorp in the amount of $19.5 

million.  Bancorp has filed a proof of claim in this bankruptcy case that asserts some $17.2 million 

still owing under the note.  The filed claim includes copies of relevant loan documents.  See Proof 

of Claim No. 25.  The claim is secured by several items of collateral, including the Property.  Upon 

information and belief, said collateral was fully encumbered by Bancorp's security interest as of 

the Petition Date.  See ECF No. 50 and Proof of Claim No. 25. 

6. The Property consists of a movie theater and several storefronts.  The theater was 

last operational in the early 1990's.  The Debtor historically leased certain of the storefronts to 

tenants, but has been unable to do so since Hurricane Sandy struck New Jersey in 2012.  The 

Debtor derives no revenue from the Property and incurs administrative expenses owning the 

Property, such as real estate taxes. 

7. Prior to the Petition Date, on April 25, 2018, the Debtor entered into a contract (as 

amended, the "APA") to sell the Property to third party, Stone Harbor Theatre, LLC (the "Buyer") 

for $350,000.00.  A copy of the APA is attached hereto as EXHIBIT "A". 

8. The Buyer is not an insider and has no affiliation with the Debtor. 

9. The closing of the sale was to originally scheduled take place prepetition, on or 

before May 31, 2018, but was later extended to Monday August 20, 2018, or three days following 

the Petition Date.  See Ex. A (Second Amendment to Agreement of Sale).  The extension was due 

to investigating and testing underground storage tanks on the Property.  The Buyer ultimately 

agreed to be responsible for the tanks after the Debtor agreed to contribute a portion of the 

investigative cost.  Additionally, the property was under a demolition order from the City of 

Ventnor, New Jersey. 
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10. On August 20, 2018 Bancorp issued correspondence to the Debtor regarding the 

sale (the "Letter").  Through the Letter, Bancorp consented to the sale based on a HUD-1 settlement 

statement showing $269,053.69 in net proceeds being paid to Bancorp following payment of: (a) 

customary settlement charges, (b) $15,000 being paid to the Debtor's real estate counsel, Astor 

Weiss Kaplan & Mandel, LLP and (c) $35,000 being paid to the Debtor's broker, Long & Foster.   

11. (Deborah Frank, the sister of the principal of the Debtor, Bruce Frank, is a real 

estate agent at Long & Foster.  Of the $35,000 being paid to Long & Foster from the sale proceeds, 

the Letter represents that $30,000 of the funds will be held in escrow for the benefit of Deborah 

Frank and used to pay monthly debt service on a Bancorp loan ending in 587.  See Letter.) 

12. A copy of the Letter is attached as EXHIBIT "B". 

13. An executed copy of the HUD-1 settlement statement that is referenced in the Letter 

(the "HUD-1") is attached as EXHIBIT "C". 

14. The sale closed on August 20, 2018 and, upon information and belief, the sale 

proceeds were disbursed in accordance with the Letter and HUD-1.1 

15. Through this Motion, the Debtor respectfully requests that the Court approve the 

sale, and authorize the transfer of the Property free and clear of all liens, claims and encumbrances 

nunc pro tunc to August 20, 2018. 

RELIEF REQUESTED 

A. The Court Should Approve the Sale Under 11 U.S.C. § 363(b). 

16. Section 363(b) of the Bankruptcy Code permits the use, sale or lease, "other than 

in the ordinary course of business," of property of the estate.  11 U.S.C. § 363(b).  In evaluating 

proposed uses of property under § 363(b), courts employ the business judgment rule, which "is a 

                                                 
1  The Debtor is in the process of preparing and filing applications to employ professionals retained 
in connection with the sale. 
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policy of judicial restraint born of the recognition that directors are, in most cases, more qualified 

to make business decisions than are judges."  In re Friedman's, Inc., 336 B.R. 891, 895 (Bankr. 

S.D. Ga. 2005) (quotation omitted).  "Courts should approve an exercise of a debtor's business 

judgment unless it is so manifestly unreasonable that it could not be based on sound business 

judgment, but only on bad faith, whim or caprice."  Friedman's, 336 B.R. at 895 (quotation 

omitted); see In re Chateaugay Corp., 973 F.2d 141, 143 (2d Cir. 1992); In re Lionel Corp., 722 

F.2d 1063 (2nd. Cir. 1983). 

17. The Debtor respectfully submits that all of the factors demonstrating its sound 

business judgments are met, and the sale of the Property (the "Sale") should be approved.  The 

Debtor lacks equity in the Property.  The Debtor does not derive revenue from the Property, and 

incurred administrative costs in its operation.  The Sale appears to be the best manner in which to 

maximize value for the estate, and Bancorp consented to carveouts of the Sale proceeds to pay 

transactional costs. 

18. Once a court is satisfied that there is a sound business justification for the proposed 

sale, the court must then determine whether (a) the sale price is fair and reasonable; (b) the debtor 

in possession has provided interested parties with adequate and reasonable notice; and (c) the 

purchaser is proceeding in good faith.  See In re Abbotts Dairies of Pennsylvania, 788 F.2d 143, 

147 (3d Cir. 1986) (noting that the phrase "good faith" encompasses one who purchases in good 

faith and for value); In re Weatherly Frozen Food Group, Inc., 149 B.R. 480, 483 (Bankr. N.D. 

Ohio 1992).  All of the factors are or will be satisfied in this matter. 

19. First, the purchase price is fair and reasonable.  The Debtor believes the fair market 

value of the Property to be approximately $350,000, and the APA reflects that sale price.  The 

Debtor attempted to market and sell the Property at various points prepetition, and believes that 
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the $350,000 Sale figure reflects a fair and reasonable price for the Property.  Additionally, the 

Property is wholly encumbered by a lien in favor of Bancorp, and Bancorp consented to the Sale 

at that price point. 

20. Second, the Debtor is providing adequate and reasonable notice to all parties.  The 

Debtor shall serve this Motion, including exhibits, and the Court's notice of hearing on its creditor 

matrix, the Buyer, the Clerk of Atlantic County, New Jersey (which is the location of the Property), 

the New Jersey Division of Taxation, and the Office of the United States Trustee.  The Debtor 

submits that such notice constitutes good and sufficient notice and that no further notice need be 

given. 

21. Finally, the Buyer is a good faith purchaser.  The Buyer is not an insider of, or 

otherwise affiliated with, the Debtors, and the Sale was negotiated at arm's length.  As such, the 

Debtor requests that the Court find that the Buyer constitutes a good faith purchaser of the Property 

pursuant to 11 U.S.C. § 363(m), such that the reversal or modification on appeal of the sale shall 

not affect its validity.  See, e.g., 11 U.S.C. § 363(m) (reversal or modification on appeal of a 

transaction authorized under § 363(b) of the Bankruptcy Code does not affect the validity of the 

sale to an entity that acquired the property in good faith); In re Adamson Co., Inc., 159 F.3d 896 

(4th Cir. 1998.). 

B. The Court Should Approve the Sale Free and Clear of All Liens, Claims and 
Encumbrances Under 11 U.S.C. § 363(f). 

 
22. Section 363(f) of the Bankruptcy Code permits the trustee (or debtor in possession) 

to sell property of the estate free and clear of any third-party interests in such property if certain 

conditions are satisfied, including the consent of the affected parties.  See 11 U.S.C. § 363(f)(1)–

(5).  Here, the Debtor requests that the Property be transferred free and clear of all liens, claims 

and encumbrances, including the lien of Bancorp, because, inter alia, Bancorp consents to the sale 
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and Bancorp could be compelled to accept a money satisfaction of its interest in a legal or equitable 

proceeding.  See 11 U.S.C. § 365(f)(2) and (5). 

CONCLUSION 

23. The Sale should be approved because all of the requirements exist for the Court to 

authorize the proposed sale. 

WHEREFORE, the Debtor requests that the Court enter an order: (1) authorizing the sale 

of the Property free and clear of all liens, claims, and encumbrances, nunc pro tunc to August 20, 

2018, and (2) granting such other relief is as appropriate under the circumstances.  

ATTORNEY CERTIFICATION 

 I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court 

for the Southern District of Florida and I am in compliance with the additional qualifications to 

practice in this Court set forth in Local Rule 2090-1(A).  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via 

Notice of Electronic Filing by CM/ECF to all parties registered to receive such service in this case 

on January 29, 2019. 

                                                                     Respectfully submitted, 
 
                                                                     SHRAIBERG, LANDAU & PAGE, P.A. 
                                                                     Attorneys for the Debtor 
                                                                     2385 NW Executive Center Drive, #300 
                                                                     Boca Raton, Florida 33431 
                                                                     Telephone: 561-443-0800 
                                                                     Facsimile: 561-998-0047 
                                                                     bss@slp.law 
                                                                      
                                                                      By:  /s/ Bradley Shraiberg  
      Bradley S. Shraiberg 
      Florida Bar No. 121622 
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EXHIBIT B 
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EXHIBIT C 
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