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PICK & ZABICKIL LLP

Proposed Substitute Counsel to the Debtor

369 Lexington Avenue, 12% Floor

New York, New York 10017

(212) 695-6000

UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF NEW YORK
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Inre: Chapter 11

GEK REALTY AND HOME IMPROVEMENT LLC, Case No. 17-40228 (NHL)

Debtor.

X

DEBTOR’S MOTION FOR AN ORDER, PURSUANT TO 11 U.S.C. §§105(a)
AND 363(b), (f) AND (m) AND FED. R. BANKR. P. 6004, AUTHORIZING AND
APPROVING SALE OF REAL PROPERTY, FREE AND CLEAR OF ALL
LIENS, ENCUMBRANCES AND INTERESTS, SUBJECT TO HIGHER
AND BETTER OFFERS, AND GRANTING RELATED RELIEF

TO THE HONORABLE NANCY HERSHEY LORD,
UNITED STATES BANKRUPTCY JUDGE:

GEK Realty and Home Improvement LLC, the debtor and debtor-in-possession herein
(the “Debtor™), as and for its motion (the “Motion™) for entry of an Order, pursuant to §§105(a) aﬁd
363(b), (f) and (m) of title 11 of the United States Code (the “Bankruptcy Code™), Rule 6004 of the
Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”) and Local Bankruptcy Rule 6004-1,
authorizing and approving the Debtor’s proposed sale of certain real property located at 2750
Pearsall Avenue, Bronx, New York 10469 (Block 4525; Lot 20) (the “Pearsall Property™), free and
clear of all liens, encumbrances and interest, to Stephan Depay and Carmen Depay (together, the
“Proposed Purchaser”), for the purchase price of $700,000, pursuant to the terms of a certain

proposed Residential Contract of Sale, a copy of which is attached hereto as Exhibit “4" (the
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“Contract”), but subject to any higher or better offers, and granting related relief, respectfully

represents and alleges as follows:

BACKGROUND

1. On January 19, 2017 (the “Petition Date™), the Debtor filed a voluntary
petition for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code™)
with this Court and an Order for Relief was simultaneously entered. As of the Petition Date, the
Debtor was authorized to remain in possession of its property and operate its business as a debtor-in-
possession pursuant to §§1107(a) and 1108 of the Bankruptcy Code. No trustee, custodian or
receiver was appointed, and no committee of creditors was formed.

2. The Debtor is the fee owner of the Pearsall Property which consists of a one
family residential building.! The Pearsall Property (along with the Jefferson Property) is presently
encumbered by, at a minimum, a mortgage lien in favor of BHMPW Funding LLC (the “Secured
Creditor”) securing amounts which the Secured Creditor has asserted will total not less than
$916,751.67 as of November 30,2017.2 On January 28, 2016, the Secured Creditor commenced an
action in the Supreme Court of the State of New York, Bronx County, titled BHMPW Funding LLC
v. GEK Realty and Home Improvement LLC, et al., Index No. 32083/2016E, seeking to foreclose its
mortgage liens against the Pearsall Property and the Jefferson Property (the “Foreclosure Action”).
As aresult of the Debtor’s chapter 11 filing, further proceedings in the Foreclosure Action (including

the entry of any judgment of foreclosure and sale) were stayed.

1 The Debtor is also the fee owner of a certain real property located at 403 Jefferson Avenue, Brooklyn, New York 11221
(Block 1830; Lot 48) (the “Jefferson Property”). The Debtor is not seeking any relief with regard to the Jefferson
Property by way of this Motion.

2 The Debtor reserves all rights with regard to the amounts asserted by the Secured Creditor as well as the validity and
extent of any lien allegedly securing such amounts.
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3. The Debtor will shortly be filing a proposed chapter 11 plan of
reorganization (possibly on a joint basis with the Secured Creditor) (the “Plan”) and a
corresponding proposed Disclosure Statement. Briefly, the Plan will provide for the full payment
of all of the Debtor’s pre and post-Petition Date obligations, with applicable interest. The Plan will
further provide for the Debtor’s existing ownership to retain their respective equity interests in the
Debtor. The Plan will be implemented and funded by way of a post-confirmation sale of the Pearsall
Property and, to the extent necessary to fully fund the distributions contemplated under the Plan, with
the proceeds of non-recourse contributions from non-debtor third parties.

THE PROPOSED SALE OF THE PEARSALL PROPERTY

4. Both prior to and after the Petition Date, the Debtor, with the assistance of
its professionals (including Century 21 Metro Star (“Century 217) which the Debtor will be seeking
authority to retain as its real estate broker in this case), has been working to find a suitable purchaser
for the Pearsall Property in the hopes of obtaining a purchase offer which would generate
amounts sufficient to, at a minimum, fund substantially all of the distributions under a chapter
11 plan. As aresult of those efforts, the Debtor was introduced to the Proposed Purchaser by
Century 21 and extensive arms-length negotiations with the assistance of independent counsel
ensued as to mutually agreeable terms of a sale of the Pearsall Property. The Debtor and the

Proposed Purchaser subsequently entered into the Contract.?

3 The Debtor and the Proposed Purchaser had entered into a prior contract of sale regarding the Pearsall Property with a
purchase price of $587,000 which was subsequently reduced to $575,000. However, as a result of recent further
negotiations, the Proposed Purchaser has increased its offer for the Pearsall Property to $700,000 as reflected in the
Contract that is the subject of this Motion.
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3.

Without limiting the detail provided therein, the material terms of the Contract

can be summarized as follows:

(2)

(b)

(©

(d)

(e)

®

(8)

6.

The Proposed Purchaser will pay the sum of $700,000 in consideration of the
Debtor’s conveyance of its interests in the Pearsall Property free and clear of
all liens and encumbrances;

The proposed sale is subject to the Proposed Purchaser obtaining a mortgage
from an institutional lender of $560,000 for a term of thirty (30) years within
forty-five (45) days of the Contract being fully executed;

The proposed sale is not subject to any further conditions other than good and
marketable fitle;

The Pearsall Property is being sold “As Is”;
The Proposed Purchaser has remitted a good faith deposit in the amount of
$70,000 which is currently being held in escrow by the Debtor’s counsel and

will be applied to the amounts payable at closing;

The closing will take place within ten (10) days of the entry of an Order by
this Court approving the sale; and

A brokerage commission equal to 4% of the purchase price is proposed to be
paid by the Debtor in connection with the sale.

The Debtor believes that the proceeds of the sale of the Pearsall Property

under the Contract will be sufficient to satisfy substantially all of its pre and post-Petition Date

obligations as provided for under the Plan. Accordingly, the Debtor believes that the Proposed

Purchaser’s offer for the Pearsall Property is fair and reasonable and that approval thereof would be

appropriate under the circumstances.

7.

The Proposed Purchaser has no affiliation with the Debtor or any insider of the

Debtor. Other than the Debtor and the Proposed Purchaser, no other individuals or entities stand to

benefit from the proposed sale. There is no prejudicial connection or affiliation between the Debtor

and the Proposed Purchaser and the proposed sale was fully and adequately negotiated with the

4
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assistance of independent counsel. Thus, the Debtor avers that the proposed sale of the Pearsall
Property to the Proposed Purchaser is at arms-length.

8. The Proposed Purchaser’s $700,000 offer for the Pearsall Property remains
subject to any higher or better offers. As such, simultaneously with its filing of this Motion, the
Debtor is filing a separate motion (the “Bid Procedures Motion™) with this Court seeking the
entry of an Order, pursuant to Bankruptcy Rules 2002, 6004 and 9006 and Local Bankruptey Rule
6004-1, establishing bidding and noticing procedures, and scheduling auction and hearing dates, in
connection with the Debtor’s proposed sale of the Pearsall Property.

JURISDICTION AND VENUE

9. This Court has jurisdiction over this case and this Motion pursuant to 28
U.S.C. §8§157 and 1334. Consideration of this Motion is a core proceeding pursuant to 28 U.S.C.
§157(b). Venue is proper in this district pursuant to 28 U.S.C. §§1408 and 1409. The statutory
predicates for the relief sought herein are§§105(a) and 363(b), (f) and (m) of the Bankruptcy Code
and Bankruptcy Rule 6004,

RELIEF REQUESTED

10. By this Motion, the Debtor seeks this Court’s authorization and approval of its
proposed sale of the Pearsall Property to the Proposed Purchaser upon the terms of the Contract.

11, Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that a
debtor, “after notice and a hearing, may use, sell, or lease, other than in the ordinary course of
business, property of the estate...” In order to approve the sale of estate property outside of the

ordinary course of business, the bankruptcy judge must “find from the evidence presented before him
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at the hearing a good reason to grant such an application.” Committee of Equity Security Holders v.

Lionel Corp. (Inre Lionel Corp.), 722 F. 2d 1063, 1071 (2d Cir. 1983); see also Stephens Indus. V.

McClung, 789 F.2d 386, 390 (6™ Cir. 1986) (“[B]ankruptcy court can authorize a sale of all of a
Chapter 11 debtor’s assets under §363(b)(1) when a sound business purpose dictates such action.”).
“[T]he standards for allowance of a pre-confirmation sale pursuant to §363(b)(1) are that the sale
proponent must show not only that there is both a ‘sound business purpose” why the sale should be
allowed to take place outside of the ordinary course. .. but that the proponent must also make a strong

showing that all of the requirements for any §363(b)(1) sale are met.” In re Industrial Valley

Refrigeration and Air Conditioning Supplies, Inc., 77 B.R. 15, 21 (Bankr. E.D. Pa. 1987) (citations

omitted). “These elements are the provision of accurate and reasonable notice; a showing that the
price to be paid is adequate, i.e., fair and reasonable; and establishing that ‘good faith’, ie., the
absence of any lucrative deals with insiders, is present.” Id. It is clear that a debtor’s showing of a
sound business justification need not be unduly exhaustive but, rather, a debtor is “simply required to

justify the proposed disposition with sound business reason.” In re Baldwin United Corp., 43 B.R.

888, 906 (Bankr. S.D.Ohio 1984).

12. The Debtor respectfully submits that the proposed sale of the Pearsall Property
under the terms of the Contract represents a sound exercise of business judgment by the Debtor and
that consummation thereof would be in the best interests of the estate. As discussed above, both
prior to and after the Petition Date, the Debtor has been actively soliciting offers for the Pearsall
Property. The Debtor believes that the amounts proposed to be paid under the Contract represent the

reasonable value of the Pearsall Property under the circumstances, including the current depressed
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state of the residential real estate market, the existence of the pending Foreclosure Action regarding
the Pearsall Property, the substantial mortgages and liens asserted against the Pearsall Property and
the continuing accrual of interest and other charges relating to said mortgages and liens.

I3, The proposed sale represents the best possible means for the Debtor, its
creditors and its estate to recover the value of the Pearsall Property under the circumstances. In this
regard, the proceeds of the sale of the Pearsall Property will be the primary source of funding for the
Plan under which all claims against the Debtor will be fully paid, with applicable interest. Thus, the
Debtor respectfully requests that the Court approve the proposed sale of the Pearsall Property to the
Proposed Purchaser or such other bidder that may make a higher or better bid therefor at the auction.

14. With regard fo any encumbrances against Pearsall Property proposed to be
sold by a debtor, §363(f) of the Bankruptcy Code provides:

‘The [debtor-in-possession] may sell property under subsection (b) or (c) of this
section free and clear of any interest in such property of an entity other than the
estate, only if -

(1)  applicable nonbankruptcy law permits sale of such property
free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is
to be sold is greater than the aggregate value of all liens on
such property,

(4)  such interest is in bona fide dispute; or

(5 such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.
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15, The Debtor respectfully submits that the requirements of §363(f) are or will be
satisfied as of the date that the sale of the Pearsall Property closes. All liens, claims and
encumbrances against the Pearsall Property will be paid at closing or shall attach to the proceeds of
the proposed sale.

16.  Moreover, the Debtor requests that this Court find that the Proposed Purchaser
(or any successful bidder) be afforded the protections provided by §363(m) of the Bankruptcy Code
in connection with the proposed sale which provides, in pertinent part:

The reversal or modification on appeal of an authorization under

subsection (b). . .of this section of a sale. . .of property does not affect

the validity of a sale. . .under such authorization to an entity that

purchased. . .such property in good faith, whether or not such entity

knew of the pendency of the appeal, unless such authorization and

such sale. . .were stayed pending appeal.

Although the Bankruptcy Code does not define “good faith purchaser”, the Court of Appeals for the

Second Circuit has stated that good faith is shown by the integrity of a purchaser’s conduct during

the course of the sale proceedings. Licensing by Paolo v. Sinatra (In re Gucci), 126 F.3d 380, 390

(2d Cir. 1997). Respectfully, and as required by §363(m) of the Bankruptcy Code, the Debtor and

the Proposed Purchaser have acted in good faith in negotiating the proposed sale.
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CONCLUSION

17. Based upon the foregoing, it is respectfully requested that this Motion be
granted in its entirety along with such other and further relief as may be just and proper.

Pated: New York, New York
November 21, 2017
PICK & ZABICKI LLP
Proposed Substiute Counsel to the Debtor

By KA,
Dotglad . Pick
369 Lgxihgton Avenue, 12™ Floor
ewX ork, New York 10017
(212) 695-6000
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EXHIBIT “A”
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Joley preparest by the Real Property Section of s New Yark State Sar dvioctaton, the New Yovk Sime Lasi Tiie A-sockation, U Commities o Reed Proparyy Las
o the Assactarion of the Bar of e City of New York amd the Cowmmiites on Row! Propeery Law gff the New York Cownty Eawpers® Assooiagion

WARNING: NQ REFRESENTATION I8 MADE THAT THR FORM OF CONTRACT FOR THE SALE AND FURCHASE OF REAL ESTATE
COMPLIES WITEH SECTIIN 542 OF THE GENFRAY, OBLIGATIONS LAW {*TLAIN LANGUAGE".

CONSULT YOUR LAWYER BERORE SIGNING THIS AGREEMENT

NOTE; FIRE AND CASUALTY LOSSES AND CONDEMNATION

This contrwt foem dawe net provide for whal kappens i the svertof fity, or other

y Joss X ton befoep the Litle olosing, Unless differant provision ja

of
oade tn thit comtract, Rection 5-131 1 uf the General Obligations Law will spply. One part of that imw sekes » Parelaser capongible for fire and cisunlty lozs npon

takiny posssswron of the Premises befiyrs the ttis oltsing.

Residential Contract of Sale

Contrart of Sale made s of November

GEK REALTY AN HOME IRPROVEMENT LLC

o Carmtatand "y
and gory F

Address: 19120 200t Strmed, Br. Alvang, Naw Yark
Social Security Number/Fed. LD, No.{s):

Stophurt snd Carmen Dapay, 20 Hoshend and Wite

AGGresss 215 pasesstt Ava,, Brom, Naw York 10305
Soclal Secutity Number/Fed, LD. No(s):

& 207 BETWEEN

heteinafter called “Seller” and

hercinafter catled “Purchager”

The parties herehy agree as tollows:

1. Premises, Seiler ghell sel] and convey end Purcheser shall
prirchase the propesty, togather with all bulldings and Improvementy
therzon (collectively the “Premises™), more fully dercribed on a

page muciced “Schedule A7, aonoxed harsto and made 4 part
hereof snd alto Iown 257 2750 Pearesd Avonus, fronx, Hew York

Street Address: Bronx NY 40968
Tax biap Dagignation:
Saction Biock 04828, Lot S020

Topether with Sellm"s ownerskip and rights, i any, 1o tand lyiug in
tho bed of 2oy strest or highway, opsped or proposed, adjeining the
Pramdses 10 the conter Hoo thersof, inchuding any ripht of Selier to
sy ynpaid awierd by resson of ey taking by condemmatios and/or
for any dammpe to the Premises by reason of chasge of grads of any
siract of hiphway. Seller shall defiver &t po additions! cott w
Purchaser, #t {Josing {pr berecinafier defined), or theresfier, on
detnsid, aoy documents that Purchaser may reascinbly weguive for
thie conveyznes of such Gile and the assigmmess wnd coflsotion of
such sward or dameges.

2. Persopad Propeorty, Thiz safe sivo incindes all Sxtores mod
articles of personst properly now stteched or sppurtenant 1o e
Premises, waless specificalty sxcluded below, Scller reprossnts asd
warrants that pt Closing thoy will be paid R and ywaed by Seller,
free and clesr of alt licos snd cocambrinces, excopt sny misting
motigage 1o which this safe muay be subject. They inchuds, butam
wot fimited 10, plambing, heeting, lighting and cocking fxtres,
chandefiers, bathroom and Sitchen exbinets and counters, mapdels,
domr miners, switch pleves and door heaodware, venetien blinds,
window ireatments, shade, seroeng, awaings, storm windows, swon
doges, window Boxes, maidl box, TV serials, weather vane, Thagpole,
g, shibbery, Smcing, cutdoor statuary, tool shed, distrwasher,
wisling machive, clothes dryer, gadbage disposal anit, rge, oven,
bpilt-in-microwave oven, refiigersior, freszer, air conditoning
equipient and instaflutions, wall to wiil carpeting and buiit-ins not
exctuded below (sirike out nopplicable items).

1o the satent on the Propexty

Byoluded from Grix sale sye figmiture and bonsehold Bunishings and

3, Purchese Price. Thapurchase priceis & 700,000.01
payuble ax follows:
(s} On the signing of this contret, by Purchase®s good check
payalde o o Bacrowes (as herpimafter defined), subled to
vollection, the receipt of which is hertly ncknowledged, w b

held in eserow pursunt to pampraph & of this contrant (the
*Dowmpaymen™y: 3 70,000.00

(b} By sflownnce for the princlpsd amount unpaid an the eisting
mortgage on the dee berenf, payment of which Puschoser il
apxeme by foinder in the deed:. 8

$) gg{a purchase jnotiey note and :gmgage fran Purchaser to

e
(d) Balanee ot Closing in accurdarcs with paragiaph 7:
] B30,000.00

4. " dobastioni il il 3. oy

to arl wizting mortgage ke indioated in paragraph 3{b) shove:

(2} 7§ & Premises shieli e conveyed sbjest to tha continuing tan
Q& exiating monyags, which i presently pryable, with inters
£ thorats of peroent  per mnoum, i nonth
staliments of § ’
§ ich iticluds principal, intorest and cscrow mownts, if an
A with any balance of principal being doe me Bu;able on

g

: ; 4 *hereased by the amou
4 'prymenis of principal. Seller taoresents and werrants that ¢
§sount shown in parapraph 2w substantially corcect m
% s that odly payments requi- 'y the miisting mortgoge %
B > mde between the deto herd' and Closing.
£t) 1 there Is & morfgagos tar Hnaccount, Seller shall asvign it
wchaser, I it can be xviebd, pad in that case Purchaser gl
i the smount in fie-£42:GW account to Seller at Clasing, 3
(i) 3 ller shall deliver to Beihaser ot Closing a certificats dared
o that 30 days bicfare Closivg sigted by the holter of ©
‘;mg;m_w" Torm for reconding, corifing the smou
4 “the sapaid praLbeL, the date to which interest hay been pa
§ « e amoet F any, claimed bo be unpatd for principe) m
tetest, iteminag the same, Selier chall pay the fees {
carding suck cerfificate. If the holder of the existing mottgs
= bank or other fnsttution as deffned in Section 274-4 of 1.
Faal Froperty Law it may, instead of the cortificate, fumish
ter signed by a duly snthorized officer, employes or age
ted not more then 36 dave befors Closing, contalning the sau

e
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note gecured thivehy ap
fhuscof, (i) the existing mortgge is pptao?
Closing will agt be, i (ﬁf)@eexiuingmm

umpuymaninfunormdmgn

phaser shall pay st Cloging the mortgs}e recording
ofwiing fees and the stouy's fees 4G4
] for its propanation. S !
Z55all o provida ] &
j shjeot and subordinate to the Hew o the existing movtg fpe
uy extssions, modificeins, replacements fo
of sotidatipns of dic eﬁﬂingfm;mge,pmviﬂad that (i} Jie

i memcmaedshﬂlmhx&fy‘ than reroent 3

& Dovwnpaysent in Escrow,

(a) Selter's sitomey (“Bicrowes™) shall hold the Downpayment in
escrow fr & segregaterd bank acoount at: GapiiOne
address New York, New York until
Closing ot soaner terminatism of this contract shalt pay aver ar
wpply the Downpayment in scoordance with the srms of this
pomgreph,  Estrowen shall hold the Dowspayment in afn)
e infersst-bearing account fbr the benefi of the partics. If
interest iy Heid for the benefit of the parties, it shall be paid 10
the party sutitled 10 the Downpayrent and the party receiving
the inferest tull pay any income taxes theveon, B intendst is uol
held for che benefit of the parties, the Downpaynent shall be
placed in an JQLA sccount or a8 otherwise permitied or required
by law. The Soclsl Security or Federsl Identification mubers
of the parties shall be famished to Bscrowet open reguest. At
Closing, the Downpayment slull be peid by Escrowee to Seller.
1f for any reasen Cloxing doas ot ooour sud sither party gl
Motics (a5 defrsd in paragraph 25} o Bacrowes dequmding
pyroent of the Down , Bscrowee shafi give prompt
Notivs to the other party of such desnmnd. 1€ Bscoawen does not
recelve Motiee of objection Bom sich other parly o the
propased payment withdn 10 businesy days after the piving of
such Netles Eserovee is bareby authorized and directed o
make such phyment If Bscrowes does repeive such Notice of
objection withtn such 10 day perfod or if fos sy ofher maion
Escrowee in good fhith shal ofect not 0 ke such payment,
Fecrowes shall continye jo hold such smount andil otherwise
ditected by Notice from the parties to thix cohtraet of a fial,
wson-appealahle judgment, onder or decres of & oot Hovwever,
Becrowee chall Bave the vight o sny time to deposit &e
Dowapayment and the fnterest thersom with thi clerk of & comt
in the coudty in which the Prandees are cated snd shall give
Natice of sach doposit to Sefler end Purchaxer. Upon suck
depoyit o iber disbursement in scoordance with e tams of
this paragraph, Escrawee: shall be relisved end discharged of s)f
further obligations sod responsibilitios hereunder,

(4 The parties exnowledge that Emcrowss iz acting solely a8 2
stnkaitolder af their request end for thelr convenience and that
Bycrowee shell not be lable to clther pacty for any sct or
omission on its part unless takem o suffired in bad fiveh or in
wiltfis) disvegand of this cootesct or involving gross neglipense
on the part of Escrowse, Seller sad Purchaser jointly and
ssvernlly (with right of contribition} agres o defend (by
uitomeys selected by Estrowee), indenmify and hold Excrowes
harmless frome und aguingt ) costr, claims and expoass:
{iecduding masonable attomeys' faes) inomred I connsciion
with the performance of Escrowee's dutics heronnder, except
wih respect to actipns or omdsslony taken or suffersd by
Exerowes in bad frith or in willful disregard of this contract or
invelving gross neglizence on the part of Escrowen.

{£) Escrowee may act of refrain flum scling o respect of any matter
refirred to herein & £l relisnce wpon md with the advies of
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ctnmaet which may ba selecod by & (including 20y membar of
ity fiem) ond shall be ffly protected B so acting or reffeining
from acticw wpon the advize of sl comosal,

{d} Esereneen acknowiedgos roceipr of the Downpayment by check
subject to Sollection and Eecrowse’ 1 agreztnent to the provisions
of this paragraph by signfng in the place Indicated on the
signanne prge of this contmes

{2} Escrowes or any member of is Srm shall be pesmitted o act ag
eoutse! for Seller in say divpots ae to the Bshirsemens of e
Downpayment or sy oifier dispute batween the panties whether
or not Hscrowes I8 in posssssion of the Downpayment nd
continnes 10 aut as Escrowee,

{f) The parly whose anomey Js Escrowes shall be lisbie for fors of
the Downpeyment.

7 Accepisble Funde, AH monsy payabls under (his contract unless
otherwise specified, shal), bo padd by:

() Cush, butnot over $1,600.00.;

(b} Ovod curfified clieck of Purchaser drawn on or official check
iasued by any bark, savings bunk, trust costpany or saving end
loas agzocistion having & beskiog office i the State of New
York ueandoresd sad payable to the order of Selffer, or ps Sellar
may ptienvise direct Upn ressonsble prior nfics (by telephone
or otherwize) to Purchaser; e

{0} As to momey other than 4he pavchase price puyshle to Seller at
Cloalng, anrertified cheak of Purchaser up to the smount of
$500.00 ;and

@) As otbeswise agreed to in writing by Seller o Seller's attorney,

8. Morjgage Commitment Contingency, [Delstoaropraeryy
ineulica/dgadinninplimatione o NP RS- ON-ORPCA LY

CONMITBNT-CONTENGENC Y CTOSE )
(a) The obligstion of Parchaser to purchase ader this contract is
vanditfoned upon jssamnea, on or befire 48  deye
after & fully executed apy of this contruct ¢ piven 16 Purchaser
of Purchaser's attorey it the manser set Rorth in parngraph 25
or gebporegraph 80 (e “Commitment Date™), of @ written
conunitment fom en stitptionsl Lender pusmant to which
stich Ingtitations! Lender agrmes fo xmake o ficsk moctgage loan,
otfver thim & VA, FHA or ofher govemmentally tssured ey, to
At Porchseer's sole cost amd owpente, of
s 520; & 0 O for o term of ot least A0 yaefx{wxnch
lesser xum or shorier tenn as Purchaser shall be willing to
sceept) at the prevalling fixed or adfostable rete of interest mnd
b other coatomary sommzittoent ferias {the “Commitwent™). To
the axtent 3 Comiment is conditioned on the swie of
Puxchasers cusvent home, pryment of any oxtstauding debt, o
mnterigl sdverse change in Parchaser’s financia! condifion or
sny other ctstomary conditions, Parcheser scenpts the risk that
such conditions may not be met; however, & commilmeny
conditioned on he lnstitutforal Lender's spprosal of an
appraisal shall not be deemed a “Conmdtment” hereunder wmtil
&R appraisal s spproved (end if that doss oot occur beforg the
Comuritment Dete: Parchaser oy tance] wndee subparagraph
8(c) unless the Commitent Date it oxtended).  Purchmser's
chiigatioos hecoundar ars conditioned only on {asusnce of &
Commitment, Once a Commiimens s iasued, Purclawer {5
tound wider this contraet even IF the lendar fils or refures to
fung the loan for any reasod,

(3] hmmamn{i)mmpmmapwmﬂmmmem.m
Purehaser's dlection, mova than one Institntionst Lendar for such
mortgage loan, (il) firnish dcctrate and complere information
reparding Purchaser sud members of Purchasec's fmily, s
regoived, (i) pay il fers, poiots and clirges requized in
Mm w;th smh applivatice and loar, {v) pumie such
spplication with diligence, sud (v} cooperate in pood Bith with
such Tnstitetional Lender(s) to obiadn » Comuniknez, Purshase:
shall secept & Comssitment meding e terms zer forth in
Wh&(a&uﬁﬂxﬂfmmiywﬂh it respineeate of sucl
Conmitment {or any other commitmest acoepted by Puschaser),
Purchuser shall famnish Seller with 5 copy of #e Commitnent
promptly after recein thereof,

{c) {Delare siis subparagraph if inapplicahle) Prompt subarission by
Pacchaser of an spplicstion o a mettgage broker rogistered
misiant to Article 12-D of {he New York Banking Law
E“]\ﬁor:isﬂge Bn?k_ct"} ﬁlw fali compliancs with the
ey and conditions set subpiragraph 8007), provided
that mmwﬂmkmwompﬂy sabmits such spp!ﬁ?im 1
such Institutions Lender(s). Parohuser shall coopeuste in goos

Suith

{d} Ifall lnsﬁmimgal Lenditrs o whom applications were made deny
such mpplications in wriiog priar 1o the Commitment Date,
Forchusee my canted this contract by giviag Notics thereaf 1o
Seller, with 8 copy of sudh deeials, provided that Purchager has
cotplicd with ol fts obligations nnder this parygraph 8,

(e} If no Convmitment iz Beued by an Institutiona? Lender o or
befors the Conmndoment Date, thén, unless Purchover has
rocepted & written cowmnitment from i Institationst Lender that
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docs not conform te the terma st forth in subparagraph 8a),
Parchaser piay cancel this contrict by giving Natice to Saller
within ¥ bnsinges days sfier s Commitment Dmte, provided
ihet mwh Notice includes (he name and ndiress of the
Institutionsl Let:fer's) to whem spplication way made sad thar
Porcheser bms complied with off it chligations under thiy
paragraph 8

() If this oconftect is cemceled by Purchaser pursuent to
subpatagraphs 8(d) or (c}, neither pardy s} thereafter ave pay
frther fights sgainst, or obligations or Habilities 1o, the sther by
reason of this contrack, except that the Downpayment shall be
proempily refunded o Purchaser and except @ m8i forh in
paragragh 27.

{g) If Purchaser fils to give timely Notice of cancellation of if
uovhager sccepty a written comynitment from an Fystitutionad
Lender that docs mot conform to the feems set Bwih in
subperagraph 3(2), then Purchaser shall be deemed to have
waived Purchaser’s right 1o canest this contract and 1o recelve
wmfid of e Downpsyment by ressen of e contingency
contained in this paragraph 3,

()} If Scller liay not recoived = copy of & commitmens from en
Institutionet Lender accepied by Purchaper by fhe Commitment
Date, Seiler may cence! thiz contrant by giving Notice o
Parchacer within § bisincas days after the Comtmitmese Dite,
which cencefistiop shall bocome sffective unless Piocharer
delivers 2 copy of sush commitment to Sellor within 10 busioes
days after the Commitment Date.  After such canceifaton
neither party shall have sny other rghts against, or ohtigatinns
O linhitities fo, the other by resenn of this contract, except that
the Downpuymesd shali be prompily refunded to Purchmer
{provided Purchaser hay compliad with all its obligetions under
this paragraph B) and except as sor fth in peragraph 27,

{i} For prarposes of thiz copteact, the b “Inxtiaions? Lender™ shall
mean any bank, savings bank, private banker, trast scanpany,
savings and loan msgocintion, eredit union or similer banking
institution whether organized under the Tawa of this sials, the
Uniled Statss or any osher state, Hwelpn banking sorporation
Hieensed by the Superintendent of Banks of Mew Yok or
reguiated by the Compiroller of the Comency o framsact
business io New Youk State; insurance company Sty organdzed
or Meemzed 4 doy boginess in New York State; mortgaps banker
Heeosed porsugnt tor Article 12-D of the Bawldog Law; and any
instomentality croated by the United States or any state with the
RHer to make movtgage loans,

{} For pupose. of sshparagraph 8(n), Porchager shall bs deenred to
hava besn pivon & fully exscuted copy of this costrect on the
iivd husiness day following e date of ordinty or sspular
malling, posiage prepaid,

9, Permitted Excepfions. The Fremives ars soid and efiali ba

conveyed subjeot e

(4} Zooing and sohdivision laws and regulations, and landmstk,
historic or wetlands desipnation, provided thet they mes mot
viclated by the enisting boildirgs and improvemmenty erected o
the propedly or thedr nen;

B Comsenty for the erecticn of ney stynchies on, muder or abovs
any stwroets on which fhe Promises 2but;

(e} Encronchments of stoops, aresy, cellar sieps, trim and curnices, if
any, upon any sveet or highway,

{d) Real cstate taxes that are & Hen, but are ot yer due and payabls;

anl
{n} The other matters, i atwy, invinding o survey sxcepton, set forth
aitached

in a Ridey

1l Goveromental Violations and Ordergs,

{n) Seles shall comply with sll notes o notives of Wolztions of law
or nuriicipst ordinences, erders o requitements roted or lysopd
iz of the dute hereof by uny govermmoalal departnent baving
mubority ey to lmds, housing tuildings, fire, health,
exvirgumental snd hbor condiions afforting the Premizes, The
Preuisey ahall be conveyed fros of thewm at Cloging.  Sefler shalf
furnish Purchaser with any authorizations necessary to make the
searches thet could discloss these matters,

by (Delete if bpplicebls) All obligstions affecting the Promises
pursgaat to the Adminisirative Code of e Tty of Now York
incupeedd pricr to Cloving and paysble in maney shall be
discharged by SeHer at or prior to Closing.

11, Seller's Representations,
() Setier represents and werrsnts 1o Purchaser that; :
I The Premyises sbut or have & right of scones tr a pihlio road;
H.  Sellerisifie sole ovner of the Premises and bas the fll right,
power aod suthority to s6l, convey and transier die tame in
accordenca with the teaus of this contract
i, Seber mmot a “foreipgn porsm™, a5 that term: i defined fur
purposes of the FPorgipn Investment i Reaf Propecty Tox
Act Iniemnal Reveone Code (“IRC™) Section 1445, o5

% wd ‘%-an
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amansied, md the regeletions promudgmsd thereunder
(coHactively “FIRITA"Y; '

IN". The Premisey are not sffected by any exemptions o
shatemments of tces; aud

V. Saller has heen kiown by 1o pther name for the pay kg

{b) " Salfer covenants and wamants that all of the represenvistions and
waranites set farth in this confract xbeH be toe end cosrect af
Closlng.

{v) Except us otherwisc expressly set forth in this contract, none of
Selier’s covensnty, representions, waanéies or  other
ciligations contained in this contract shafl survive Closing.

12, Conditlen of Property, Pawhaser scknowledges and reprasents
éhat Puarchassr is fufly aware of the physicsl condibon zed ztwie of
wwmmm&mmmmmmmnm
bayed om Prurchaser™s own inspection and investigation therest, and that
Purchazer i3 emieving fndo thix comiract based wololy wpon such
inspection snd Investigaion mid Bot upon any Enformation, data,
stementy of repressotations, Writco o o, a3 @ the physicl
mmmmqmmmmdopmemmm
relpted 10 e Premises or the other propecty included i fite sate, glven
of mide by Seller or ite representatives, and shall accopt the same “as
is“h&&mtmﬁﬁmlﬁmofw.mwww&h
use, wear, fear and natonl detedoration betwoen the dede hareaFand the
date. of Closing {exccopt as otherwise set forth in patagraph 160),
ﬁﬁwwym&uﬁmhﬁemp&mwﬁmufﬂykﬁdfww
change in 3uch condition by reason thereaf sabshquent to the date of
this contreet. Purchasie and Its authotized representatives shiall have
this sight, &t ressomble times and upon reasonable notice (by felephone
ar otherwise) to Selles, to inspect the Premises bedore Closing,

13, Tasuvabis Title, Setlor shall give and Purchavey shall actept auch
titic 23 wny licansed New York Tithe surance Company  ghatt
be willing to spprove sed fnnete in accardance with in stendsrd fonm
oftitle policy spproved by the New York Stwie Insmrance Depmtment,
subject caly 1 thematirs povided for this sontract,

14, Cloging, Deed aud Tiow,

(2} “Closlng” means the seitbenent of the obiigations of Seller snd
Purchaser to each other under thiy contract, Intlading e
payment of the ouuchess wice (o Seller, snd e delivery o
Purchser of s Bargaln & Sals with Covenant dead
in praper siamtery short fomn for reotsd, duly exocuted and

, %0 85 to couvey to Purchaser fee simple titte to
the Premises, free of Al encombrances, axcept a3 otherwise
hovetn stared, The dead shall vontain a covenant by Seller as
required by aabd, 5 of Section 13 of i Lien Law,

{b) If Seller is & corponstion, it shall deliver to Parchsser at the time
of Closing {f) a resstution of iis Board of Dirsciors suthorizing
the sale and defivery of the deed, ood (i) & certifioats by the
Secrctaty or Assistant Secretary of fhe corporation certi
such resuintion and seiting forth Beets showing thae the transfir
is in conformity with the requiraneuts of Seetion 909 of the
‘Biainess ion Law. The deed in such canse shalt coutain
s recitel sutBcient to catablish compliance with that Section,

5, Dt smd Piace, it shrall teles place at the office of
eil * -z..uffﬁ« U‘-ﬂp ® 10 o'doek
upen

on , or
ressonisble votics (by whephone or atherwise) by Parchaser, m the
office oF  Puchavers Lantder

56, Conditions to Closing. This contmet and Purchaser's abligation
to pardhnse the Premises ane glso subject o and conditionad npon the
folfitiment of the following conditions precedent;

{n) The accuracy, as of the dotn of Closing, of th reprowntations
ond warrantiez of Sefler nsade i this contragy,

{&) The dellvery by Ssiler to Purchaser of & valld ang msbsigticg
Certificnte of OQecupanty of other ssquired cotificate of
compifance, G evidence that none wag required, sovering the
building(s) zad all of the other Snprovemears located o the
propecty awthorizing fheir use as a fanity
dwalling at the duets of Closing.

{¢) The delivery by ScBer to Parchaser of » cortificate staling that
Seller s not 2 forelgn persot, which centifioats shal ba in the
form them cequired by FIRPTA or & withhalding certificate fiom
LR If Sefler fidln t deliver the aforessid cestificate or If
Purcheser is ot cotiifed mnder FIRPTA to mly on such
cartificate, Purchaser shall deduct snd withhold fon the
purchase price  sum equaf to 10% thiveof {or any Tesser amount
permitted by faw) and shall at Closing remit the withheld
amoent with tha reqaired foens to the Internal Revenge Sesvice.

(@ The delivery of the Promises sad sl buildngls) pnd
improvements comprising % pet thereof n broom tlemm
vondition, vacsad snd free of tesses o tenmncies, toprcher with

3 AR plog o
(e} Allpl including watst supply s septic systems, if

i mﬂ:f.mdi if Bny, electrival mmmm

of enrvy,a Covw b
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systems, equipment, sud machinery in the buildina(s) loested on
the property and #li appliances which are inchaded in this sale
baing in wotking order a5 of the date of Closing.

{f} If the Promizes are & one or two funily houss, delivery by fw
perties ot Closing of affiduvits in compliance with stats and loesl
fnw sequizements to the offict that theer iy installed @ the
Pramises 2 smuke detecting alarm deviees or devices.

(5} The dalivery by the parties of apy other abfdavits required 25 &
vondition of tecording the deed. .

¥Y, Bz Tramufer and Revording Taves, At Closiug, cettified ar
oificint bauk checlor payable t the order of the spgropriste State, City
or County officer in the amount of any applicable trangits apdfor
recording tax payable by reason of the dedivory or recording of the feed
of mortgags, if uny, stull be delivewd by the party required By tis
cuntrt 5 pay such transfir andfor recording tax, togsther with any
senuired tax mirens dufy expcuted and swom o, and such pady shall
caise any such checks end rehuns to be delivered 1o B approgrise
officer prompily after Closing, “The obligation te pay sy sddition o
or deficlency and vy interest or pampitics thereon shall swvive
Closing.

18, Apportionments s Other Adfininents; Weter Meter ung

Ingtoilmiat Assrssments,

{a) Tothe extent spplicable, the following ghall be spportionsd ssof
midaight of the duy before the day oF Cloaing: (i) taxes, water
chirges and sewer vents, on the busis of the fseal parod fiw
which assessed; (i%) Pacl; (ifh) intorast on the existing morpage;
{iv] premiums on existing transfersble fusoranes policles and
reacwals of thosy explring prior to Closlrg; (v} vault charges;
{41} renis a8 wodd when oollected.

() ¥ Closing shall ogour before a now X mie is fixed, the
apportiotment of taes shall be apon the busfs of the tex rate for
the immedinely preceding fiscal peiod applied to the Jatest
apzeased valution.

{z} If thers is 3 water roeter on the Premises, Seiler shalt fornish a
reading to & date not more than 30 days befirs Closing snd the
unfixed meter chuvge and sewar reat, i sy, shall be appontioned
on the basis of such Tast remding.

(@) If ar the dae of Closing fhe Premises are affected by
asseusmert whith is or way become payeble In sonvel
instaltmeends, aud the first inxtallment is then g Hen, o ban hoen
peid, then for the puwrposes of thiy confruct afl ths unpaid
instlimeats shall be considered due and shall be paid by Selfer
& or prior to Closing.

(8} Any smors or enivsions fn computiog spportionmey or other
sdiustments 2t Closlng shall be comected within 1 reasansble
time foltowing Closing. This sobpampreph shell survive
Closing.

19, Aflwance for Unpaid Taxes, ett. Scller kay the option to crodit
Purahaser a5 s sfjostoient to the purchass price with the emount of
any vapaid fmxes, asseasments, waler charges 2nd sewer teom, togwher
with any interest aod penaities thoreon @ 2 daie not less thet five
conspuried 1o Said date sve produced st Closing,

10. Use of Purchase Price tn Remove Encumbrances, 1fat Closing

there are other liens or enonmbmnces that Rejler i oblipated to pay or
disthargs, Seller may usm mvy povtion of e cash balanes of the
purchass price fe pey or discharge them, provided Selier shelf
sipultanecusly delives to Punchaser at Clogng icsraments in
secordable form emd safficlent tn setisfy such Hens or saimbranets of
eecond, togetier with the cost of reconding or Aling seid Instruments.
As sy alternative Seller may deposit sofilcicnt mandes with the titie
{asumuce compeny saployed by Purchaser sccepinble to and required
by it to assuse their dischnrge, bux only iff the thile inswrence compeny
will instire Prrcheser’s titte clesr of the matters or inse against dhsir
enforcement ot of the Premises and will inswrs Pucchasers
Institnfional Lender clear of such matters.  Upon rasnanbie priot
motice (by telopbone or otherwise), Purchaser shall provide acparetc
cersifind er officisl besic checks s requested o ssgist in clearing up
hese matters,

21 'Titte Exnaiviins tion; Belfer’s Lnabiity to Chsvey; Limiiafisns of

Linbifity,

(2) Purchaser shail order 20 exxmination of title in mspert of the
Premisss fom x Hile company licensed or awharized o fssne
ks fsvance by the New York Stats Insutence Department or
anty sgent for such ttte company prompily after the execution of
this contract or, {f this commact iy sobject 1o the mertgage
cmtpgency sat forth fn paragoph 8, sfier » mortgage
eommilment his besh seeepted by Puachster. Porclisser shall
canss g copy of the fitle report and of any additions ereto 1o be
de!ive;aﬁ to the sitomey{s) for Seller promplly afer meeipt

{5y () If ot the dates of Tlosing, Seller is wnable to tansfer tile 1o
Purcheser in acceedance with s eontrsct, or Purchasey ho
ather valid gevimnds for zefusing to cloge, whetber by rexson of

Henz, encwrsbranses or ot objectices o Hile or otherwise

(herain colloctively catled “Defects™}, mber than tose swbject o

which Purchaser i3 obligated fo sctept titfe bersunder or which

Pyrchaser may beve waived and other thau these which Selter

bas bastein expressly agroed fo remove, semedy or discharge and

if Purchysser shall be wawilliog 16 waive the sase and to closs
ﬁﬂuwi&wtabmmtufmcmpﬁmmuwu
heroivafler set forth, Seller shall have the right, ot Sefler's sole
dlectiom, cither to take such sction s Sefler may deem advisable

0 remitve, remady, divchargs or coniply with such Deferts or 1o

cancel this cootract; (#) # Scllar elects 10 take action 1 remon,

remedy o comply veith such Dofects, Seller shall be entiiled from
sime to tme, upon Mosics 1o Purcheser, to adjourn. the date for

C!oshghamndafurnpcdodqm%n&om&ingﬁﬂdays

in the sggregwie (bt not suending hayond the date vpan which

Prichaoat’s mortgage commitment, if any, shall expire}, and the

date for Closing shall be adiouned 10 & dabs specified by Sefler

not beyond such perod. IF for any reason whatsvever, Seller shalf
nnthmsumededinmmﬂgg,mwdyingormﬁyingwiﬂx

such Blefocts of he expiration of auch adjournment(s), and i

Purzhisar shafl stil] be wnwilling fo waive tha sne gad 1o close

il withoat batement of the purchaswy price, fem either party

may cancel this controet by Notice o the ofher given within 10

days iter such adfoummed date; (i) notwithstanding the foragaing,

the existing mortgags (anles this sale is sebjert 1o the same) and
any matter crested by Seller  after the dste hereof shall be

released, dischiarged or otherwise cured by Saller at or prior &0

Clesing,

() If this contrast Is eavcelled pursuant to itr terms, other they 4s o
result of Purchsser's defuidt, this contract shall terminete and
come 10 2 end, wod neither party shall have suy fsthor righrs,
cbligations or Nabilitlen against or to the other hereander or
otherwise, excapt that: () Selier shell prompily refiid or caiss
mmwmmnmmmwmm
waless cancelisd 52 # result of Prrahater’s defalt or pursusmt 1o
parsgraph 8, to seimburse Forchaser for the net cogt of
exzmination of titte, including sy sppropriste additionst
charges rolakad therotn, and the net cost, if actually paid or
incumed by Purchaser for wpdting the existing survey of the
Promises or of & new survey, and (i) the obligations ander
paragrsph 37 shall survive the termimation of thix contract,

nwuwiudgrmﬂm&mpﬁe&m If & titte
Mmmmm&wmwmwmmm
pexsons having names the xone us or similer ® that of Selfer, Seiler
s!;ﬂ&d&vamuﬁwuﬁwhgmugﬂmhymmmx
Seller,

23, Defanlts sxd Remedies.

(s} If Purchager defmults herounder, Sefier’s sole remedy dhall by to
Tecefve md retain the Dowspayment as liquidsted damzges, it
being agreed that Selier’s demsges in ease of Purcimsar's default
toight bs impossible to asoatin sud the Downpayment
constitates  fair and ressooable amount of damages under the
chemmstancas and is not 3 proslty.

{b} I Seler defiults bereunder, Purchaser shall have such remedies
a5 Purchaser shalt be emitied to st law of in equily, inctuding but
not litnited 1o, specific performance, ’

24, Porchaser's Lim, All money psid on necount of this contract,
and the roasonbis experises of emitation of gtle 1o the Premises gnd
of shy sunvey and survey inspection charges are heveby made Hene o
the Prooses, bul such Hens shell mor conifme xfer defalt by
Purchaser under this contract,

25, Notices, Any notivs ar ofher seavnanication (“Nolice™ shall be

in writing b;:deiﬂur.

(=} sent by wither of the parties herets orby their mspective sttomeys
veh are hershy satharized to do sy on their behedf or by fhe
Emu,pymgimdwwﬁﬁeﬁmﬁ,wmmaid.m

(b)ddfvemimpﬂmmhywnﬂgtucuwimwiﬂ: receist
acknowledged, to the respective addrosses piven ir this contract
for the party and the Escrowee, © whom the Nokice it 40 be
glven, or 15 such ofkier addzass ad such party o Hscrowes shall
hereatier designate by Natico gived to the ather party o preriey
amd the Esecowss putsumm i tis pamgraph. Hagh Mot
iwafled shall be deamed given on the- thitd business dny
foillowing the date nfmaiting the sane, except tiat any Notios 1o
Escm&mﬁbadfmﬁgimwymmmhyﬁmmw«e
and each Notios delivored In parson o by overnight cousier shat)
be deemed glven when delivered, & -

{©) wiﬁmpmtnpanmh?{b}mmphmmbyﬁxmme
paty’s siomey.  Each Notice by fmx shall be dosmed piven
when transmission is confirmes by the sooder's fax machine, A
sopy of cach Notice sent 1 « pany shall aleo be sent 1o the
party’s stiomney,  The aiforneys for tis partise are berzhby
antfiorized 10 give end revelve oo bekalf of feir sliens all
Noffces and deliveries, This conbact may be delivered ay
provided sbove or by ordinary mail. .
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16, No Assigament, This contract may not ba asgigned by Porchwer
without the pricr wiitten coavent of Seller in eavh instunce und sy
parported sl gomeni(s) made without such cooant shall be void.

¥t Broker. Scller sl Puschaser each reprosents and warrnts to ths
oiheyr that it has aot danlt with any braker io comection with this sele

ofher than

{"Brokes") md
Sefler ghatl pay Broker any commivsitm catnad purmisnt to 2 sepamte
agrezment betwicn Sefiee and Broker  Sefler and Purchssr shadi
indermmify anad defend euch other aguinst suy costs, clmims snd
expenses, inciuding ceasensbic sttormey”s focs arising ont of the heeach
£ theic respective paris of sy repressntation or agrosment ponduined
it this parapraph. The provisotn of his pacsgreph simll survive
Cloxing o, i Cloning doss not oocur the terminaticn of this cordesct,

28, Misceliancons.

{8) All pricr sadesstanding  spresonts, yepresenixtiones pnd
wammties, oral or written, bebwsen Sefler and Purcheser sce
merged i this contact; it compistely txpresses their full
agresment &t has Decn entersd info afler full investigation,
peither party rolyitig upon any statsment made by snyone clse
that s not set forth In $his conleaet,

{b} Neither this contract nor any provision thergof may be waived,
chapged or eaucalled except in writing, This coafract gheil s
2pply 1o and bind the hoirs, distributcer, legal roprosentativey,
miceessory and permitied meigns of the respective ptics. The

Comtipued cn Rider attached hereto, {(Pulete If inapplicable)
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pactiey hershy mthosize thelr wspecdve atomeys to apree In
wilifng to sy changes in dates and tines perieds provided for in
e contrust.

{e} Any singular word or tivg hevein shalf shso be read a8 in the
ploral and the peuter shall include the masculine and feminme
geader, whenever the sease of this contract may requlre it

{dy The captions in this contract mre for isnce of referance
only and in 0o way define, limit or descrtbe the scope of s
vontraet snd shall net bo considered in the interpratmtion of this
or any provisions hereof)

(2} This commract chall oot be binding or effective noth duly exscuted
and dolfvered by SeMier and Purchaser.

(0 Soller and Porchasor shall comply with JRC separting

Equhmm if gpplicsble, This subparsgraph shalf survive
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RIDER TO CONTRACT OF SALE

Dated: November 4, 2017
Premises: 111-20 200" Street, St, Albans, New York 11412
Seller: GEK Realty and Home Improvement LLC

Purchaser:  Stephan Depay and Carmen Depay, as Husband and Wife

This is a Rider to that certain Contract dated November ‘é, 2017, In the event
of any conflict between the terms of the Contract and this Rider, the terms of this Rider shall
prevail.

1. In addition to the permiited exceptions in Paragraph 9 hereof, the premises
shall be conveyed subject to the following:

a. Any state of facts an accurate survey may show,
b. Covenants, restrictions, ntility easements, easements and consents
of record, provided they do not prohibit the erection or

maintenance of the structure or structures now on the premises.

c. Rights, if any, acquired by any utility company to maintain and
operate lines, wires, cables, poles and distribution boxes over, and

upon said premises,
d. Variation between the tax lot and the record.
2. The Seller has pot made and does not make any representations as to the

physical condition, expense, or any other matter or thing affecting or related to the aforesaid
premises, and Purchasers hereby expressly acknowledge that no such representations have been
made, and Purchasers, further agree to take the premises in an absohutely "AS IS” condition,

Purchasers hereby waive, release and renounce all (i) implied and expressed warranties,
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statutory or otherwise, (ii) representations, and/or (jii) guarantee and hereby waive, release and
renounce any claim for any direct; incidental or consequential damages resulting therefrom. The
Seller is not lable or bound in any manner by any verbal or written statements, representations,
rea] estate brokers' setups or information pertaining to the above premises furnished by any real
estate broker, agent, employee, servant or other person, unless the same are specifically set forth
herein.

3. In the event that the Seller shall be unable to convey marketable titfe to the
premises herein above described, subject to the encumbrances herein specifically enumerated or
shall be unable to convey title to the premises in accordance with the terms of this contract, the
Purchasers, at their election, shall have the right to accept such title as the Seller is able to
convey, without any claim on the part of the Purchasers or abatement for defects or objections; or
the Purchasers shall have the right to rescind this contract and upon rescission s pursuant to thig
paragraph, the Purchasers shall be entitled to a return of the Down Payment (without interest)
paid at the time of signing of this contract. Upon such repayment this contract shall be gul] and
void and of no force and effect, and Seller shall be under no obligation or Hability whatever to
Purchasers for any damages that Parchasers may have sustained by failure to convey title
hereunder. Seller shall have the right to' adjourn closing for a period of thirty-days so as to
remove any such objections or encumbrances. Nothing herein contained sh@ require the Seller
to expend any money in excess of $500.00 or to bring any action or proceeding, or to incur any
other expense in order to render title marketable,

Notwithstanding the above, in the event that Seller shall be -unable to

deliver a certificate of occupancy for these premises, Purchasers shail have the option to
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terminate the contract and receive the Down Payment.

4, Purchasers, at least ten {10} days prior to closing of title, shall fiurnish to
Seller's attorney a written notice of objections to title.

5. If Purchasers, through no Vfauit of the Seller refuses to take title to the
property as required by this contract, or otherwise breaches this contract, then Seller shall retain
as liquidated damagm' the amount paid upon the signing of this contract, and Purchasers shall
have no claims against Seller énd this contract shall be mull and void and of no further force and
effect.

6. This contract may not be assigned by the Purchasers,

7. The Purchasers convent and agree not to record this contract or any notice
or memorandum of this contract. The recording of this contract or any ndtice or rmemorandum of
this contract by the Purchasers shall be deemed a material default.

8. The respective attorneys for the parties in this contract are authorized to
extend any period .Of time for the performance of any term or condition of this agreement, by
either party, provided same is in writing.

9. Violations in any County, City, Town or Federal Agency or department
which the Seller is requ%red to remove hereunder shall not be an objection fo title, provided the
Seller éhall deposit with its attomey or w.ith the Purchaser’s title company, a sum sufficient to
perform the work and provide the materials necessary to remove such violations of record within
ninety (90) days from the date of closing of title. Such deposit shall not exceed $500.00,

Alternatively, Purchasers may take title to the premises subject to said violations, without any
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abatement in the purchase price or may terminate this contract in which event the sole obligation
of the Seller shall be linited to the return of the Down Payment made by Purchasers under this
contract, |

16.  The Purchasers represent and warrant to the Seller that neither the
Purchasers nor Purchasers” counse! nor any other representative of the Purchasers has dealt with
any brokers other than Century 21 Metro Star. The Purchasers and Seller covenants and %grees
to indemnify and hold harmless the other from and against any and all claims, lisbilities, fees
(including legal fees) and other costs incurred with respect to or on account of any claim made
for brokerage commissions in connection with this contract, The provisions of this Paragraph
shall survive the closing oftitle,

11. Itis expressly agreed by and between the parties that Seller shall be under
no obligation to make any repairs or improvements t;a the property that may be required by the
lending institution or any governmental agency for approval of Purchasers’ request for mortgage
loar.

12. Purchasers, at their own cost and expense, shall have ten (10) business
days from the date hereof to have said Premises inspected for the existence of active termite or
other wood destroying insect infestation or damag;. if said inspection discloses such an
infestation, then the Seller shall have the option at her own cost and expense to treat said
infestation and repair any damage, or Seller shall have the right to cancel this Contract and return
the Down Payment, and there shall be no further rights between the parties, If Seller elects to
cancel, Purchasers shall have ten (10) days thereafter to waive this provisien and accept the

Premises subject to the existing infestation and damage. In the event Seller's atforney does not
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teceive written notice of said infestation and/or damage within fifieen (15) days hereof, then
Purchasers shall be deemed to have waived this provision of the Contract.

13. The Purchasers shall be entitled to one (1) adjoment of the Closing for
a period not to exceed twenty (20) days. On the adjourned date of the Closing, time shall be of
the essence,

15, This contract was prepared and negotiated by Purchasers and Seller and
shall be construed without prejudice to the party that actually memorialized this contract in final
form. This contract shall be consider to be drafted by Purchas.er and Seller.

16.  All understandings and agreement heretofore made between the parties are
merged in this contract. There are no oral promises, conditions, representations, understandings,
interpretations, or terms of any kind as conditions or inducements to the execution of this
contract in effect between the parties, except as expressly set forth in this contract.

17.  ‘This contract shall be of no force and effect until it is executed by the
Seller and a comnterpart delivered to the Purchasers.

18.  in the event of any litigation arising out of a breach or claimed breach of
this Contract, the prevailing party shall be entitled to recover all costs and expenses incurred,
including reasonable attorneys’ fees. References to “reasonable attorneys’ fees herein shall
include all such fees in connection with litigation, including a trial, appeal and post-trial
proceedings, whether or not so stated in a particular instance,

19‘, Seller and Purchasers hereby knowingly, irrevocably, voluntarily and
intentionally waive any right any of them may have to a trial by jury in respect of any Action,

. proceeding or counterclaim based on this Contract, or arising out of under, or in connection with ;
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this Contract or any document or instrument executed in connection with this Contract, or any
course of conduct, course of dealing, statements (whether verbal or written) or actions of any
party ﬁereto. This provision is a material inducement for each of the parties o enfer into thig
Contract.

20..  The provisions of this Contract are independent of and severable from
each other. If any provision hereof or any document or agreement delivered pursnant hereto shall
for any reason be held invalid or unenforcesble, it is the intent <;f the parties that such invalidity
ot unenforceability shall not affect the validity or enforceability of any other provision hereof and
that this Contract shall be construed as if such invalid or unenforceable provision had never been
contained herejn.

21, This Contract can be modified or amended only be a writing expressly
referring to this Contract ;md signed by all of the parties,

22, The Seller hereby gives notice pursuant to the residential Lead Based Paint
Hazard Reduction Act of 1992, also known as Title X, Seoﬁcn 1018, which requires the
disclosure of known information on lead based paint and lead based point hazards on the sale or
leased housing for most housing built before 1978 as is the premises which is.the subject of this
Contract. The Seller cannot state to a maximum certainty that lead-based substance was not used
on the premises.

23.  The purchase will be entitled to 10 days in which to conduct a Jead based
paint inspection or risk assessment at their own expense. The Federal Law does not require any
testing or removal of lead based paint by the Seller, nor will the existence of lead based paintora

lead based hazard invalidate the contract of sale or reduce the purchase price,
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24.  Should the Purchasers fail to conduct a lead based paint inspection or risk
assessment at their own expense within the 10 days provided by the contract, they will have been
deemed to have waived their right fo conduct such testing,

25.  Atiached to this contract is a Sample Disclosure Format for Target
Housing Sales which contains disclosure as required by Federal Law to be signed by the Selier,
Purchasers and the real estate agent. In addition, the Seller will annex to this Contract as formal
notice to the Purchasers, the pamphlet from EPA/HUD fact sheet concerning lead based paint

poisoning; disclosure of lead based paint hazards and housing which is annexed herein and made

a part of this Contract.

26. This Contract is subject to the approval, by way of the entry of an appropriate
Order, by the United States Bankruptcy Court for the Eastern District of New Yotk in comection with
Seller’s pending chapter 11 bankruptoy case (Case No. 17-40228 (NHL)). Selier shall file an application
(the “Sale Application™) for such approval to the Bankruptey Court within ten (10} days; after receipt of
this Contract signed by Purchaser and the tender of the Deposit under §3 of thié Contract, and shall
cooperate and comply in good faith with any procedural requirements of the Bankruptey Court in order to
receive the Court’s approval of the sale, Tn the event this Contract is not approved by the Bankruptcy
Comt and/or if the parties are otherwise prevented from closing by any act by the Court or other
governmental or judicial body or agency, this Contract shall be null and void and Seller shall return to
Purchaser the entire amount of Purchaser’s downpayment and deposit without set-off or deduction.

27.  Purchaser acknowledges and understands that the Seller will seek Court approval
of the terms and conditions of this Contract through 4 hearing (“Sale Hearing”) on the Sale Motiot, and,
consistent with Bankruptey Code section 363, such approval will be sought by the Selfer subject to any
higher or better offers that may be tendered to the Seller at the Sale Hearing. In socking higher or better

offers, if this Agreement is transferred or signed or accepted by an entity or an individual other than

7
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Purchaser (a “Higher Sale”), then Purchaser shall be entitled to receive from the proceeds of any such
Higher Sale, a “Termination Fee” of 3% of the winning bid, plus reimbursement of Purchaser’s actual
and reasonable expenses in connection with this transaction, incleding, but not limited to, professional
fees, payable upon the closing of the Higher Sale.

28. The terms and conditions of sale to govern the bidding at the Sale Hearing shall
provide that in order to be considered by the Court and admissible on the date of the Sale Hearing, any
competing offer (“Competing Offer”) must satisfy the following terms and conditions: (i) 2 Competing
Offer shall provide for a Purchase Price of at least $30,000.00 more than the Purchase Price as provided
for in this Contract; (ii) the Competing Offer shall be substantially similar to the terms and conditions of
this Contract; (iii) a higher and better Competing Offeror must sign an agreement agreeing to be bound
by the terms and conditions of this Contract; (iv) the Competing Offer shall not be contingent upon the
receipt of financing necessary to its contsummation, and the Competing Offeror shall have demonstrated
evidence of its ability to conclude the transaction upon the terms and conditions of this Contract, without
delay; (v} the Competing Offer shall not be oonditioned upon the outcame of unperformed due diligence
by the Competing Offeror; (vi) the Competing Offeror shall provide, st or before the Sale Hearing, a
certified check made payable to Pick & Zabicki, LLP as Attorneys for the Seller, in the sum of
$60,500.00 as a down payment; snd (vii) in the éase of any subsequent competing offer (“Subsequent
Competing Offer™) received from any party, which may, include, without limitation, Purchaser or the
Buyer (after a prior competing bid has been received) which satisfies the conditions set forth above, such
Competing Offer shall provide for an aggregate consideration at least 325,00?).00 in excess of that

provided by the prior better offer and shall otherwise comply with all conditions of the Agreement.
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