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UNITED STATES BANKRUPTCY COURT 

WESTERN DISTRICT OF WASHINGTON 

 

In re 

 

GLACIERVIEW HAVEN, LLC,1 

 

Debtor. 

 

No. 15-17327-TWD 

 

MOTION FOR (1) APROVAL OF POST-

PETITION SECURED FINANCING   

AND (2) SALE OF SUBSTANTIALLY 

ALL OF THE CONSOLIDATED RESORT 

DEBTORS’ ASSETS FREE AND CLEAR 

OF LIENS, CLAIMS AND 

ENCUMBRANCES PURSUANT TO 

BANKRUPTCY CODE § 363 

 Andrew Wilson (the “Trustee”), Chapter 11 trustee herein, moves the Court for an order 

authorizing him to borrow $100,000 from the Gary Outzen Trust (the “Purchaser”) and for authority 

to sell substantially all of the Consolidated Estate Debtors’ assets to Purchaser free and clear of liens, 

claims and encumbrances pursuant to the terms of the Purchase and Sale Agreement (the “PSA”) 

                                                 
1 The following Debtors are substantively consolidated with Glacierview Haven, LLC: Forest Court, LLC 

(USBC Case No. 15-17329); Skagit River Resort, LLC (USBC Case No. 16-11632); Buller Brothers, LLC; 

Clark Homestead, LLC; Cow Heaven, LLC; Mountain Court, LLC; Skagit River Properties, LLC and 

New Bullerville, LLC. 
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attached hereto as Ex. A.  This Motion is based upon the files and records herein and the 

accompanying Declarations of Andrew Wilson and David Rinning. 

I. FACTUAL BACKGROUND 

A. Procedural Background 

 The substantively consolidated debtors (together, the “Consolidated Resort Debtors”) own 

and/or have an interest in2 fifteen parcels of real property on Highway 20 along the Skagit River near 

Rockport, Washington that have historically been operated together as Skagit River Resort (the 

“Resort”).  Wilson Decl., Ex. A.  Three of the now-substantively consolidated debtors initially filed 

individual Chapter 11 bankruptcies in December 2015 and March 2016 to stay a receivership motion 

and certain foreclosures initiated by secured creditor Columbia Bank.  The cases were 

administratively consolidated on June 13, 2016 and the Trustee was appointed on June 20, 2016.  

Docket Nos. 56 and 61.  All of the debtors, with the exception of New Bullerville, LLC, were 

substantively consolidated on August 5, 2016.  Docket No. 102.  New Bullerville was substantively 

consolidated with the remaining debtors on October 12, 2016.  Docket No. 145.  The bankruptcy 

estate of the Consolidated Resort Debtors is referred to herein as the “Consolidated Estate.” 

B. The Resort Operations Did Not Generate Sufficient Revenue to Fund A Plan. 

 After his appointment, the Trustee oversaw management of the Resort operations throughout 

June, July, August and September.  Wilson Decl. at ¶ 3.  These are the months in which the Resort 

generates the vast majority of its business.  Aside from undertaking the necessary expenditures to 

ensure that there were no imminent safety hazards at the Resort, the Trustee attempted to operate the 

Resort as efficiently as possible.  Id.  Nonetheless, the Resort only generated $271,250.73 in revenue, 

                                                 

2 Madrene Clark, Donald Clark and Judith Brooks hold a life estate in the three parcels in which 
Glacierview Haven, LLC owns a life estate interest.  These are  
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as compared to $253,123.31 in expenses.  Id.  This does not take into account the debt service that 

would have been required to be paid outside of bankruptcy.  Id.       

 Based upon the Resort’s performance, the Trustee concluded that the Consolidated Resort 

Debtors would be unable to confirm a plan of reorganization through which creditors could be repaid 

through Resort revenues.  Wilson Decl. at ¶ 4.  The Trustee determined that he would need to 

liquidate the Consolidated Estate assets in order to maximize repayment to creditors.  Wilson Decl. at 

¶ 5. 

C. Selling the Resort as a Whole is the Only Scenario Likely to Repay Creditors. 

 In determining how best to market the assets, the Trustee analyzed a number of possible 

scenarios and, as described below, concluded that selling the Resort as a whole would be the only 

scenario with any realistic potential for repaying creditors in full.  Wilson Decl. at ¶ 6. 

 1. Claims Against the Consolidated Resort Debtors.  Proofs of Claim filed in the 

Consolidated Resort Debtors’ bankruptcy, total $964,739.20.  See Wilson Decl., Ex. B.  The Trustee 

and his professionals have significant accrued and unpaid fees.  Wilson Decl. at ¶ 9.  The Trustee 

estimates that at least $1,300,000 will be ultimately required to pay creditors, including administrative 

expense claimants, in full.  Id.   

2. Uncertain Property Values.  The approach commonly used to value an income 

producing property is the income capitalization approach in which the net operating income of a 

property is divided by an appropriate capitalization rate to yield the likely value of the property.  

Rinning Decl. at ¶ 3.  Because the Resort does not generate net income, this methodology could not be 

used.  Id. 

The comparable sale approach is another methodology commonly used to establish value in 

which the subject property is compared to properties of a similar size and use that have recently sold. 
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Rinning Decl. at ¶ 4.  Because there is such a very small pool of resorts that have sold, some on leased 

land, and in very dissimilar locations, this methodology is not appropriate.  Id. 

The third approach to value is the replacement value approach in which the value of the land is 

added to the depreciated value of the improvements.  Rinning Decl. at ¶ 5.  This methodology is the 

most relevant as the other approaches to value are not appropriate.  Id.  The Skagit County Assessor’s 

value of land and improvements were used as the best guide to land value and depreciated 

improvement value, under this replacement value approach, because of the very limited number of 

sales in the upper Skagit area.  Id.  The tax assessed values of the parcels total $1,534,500.  See 

Wilson Decl., Ex. A. 

From an active real estate broker in the area, the Trustee has learned that recent property sales 

have generally been in the range of 17% to 20% greater than the tax assessed value of the property.  

Rinning Decl. at ¶ 6.   

D. Financial Status of the Consolidated Estate, Marketing Efforts and Proposed Sale 

 The estate currently has less than $1,000 in cash on hand.  Moreover, in addition to unpaid 

professional fees, the estate currently owes $32,674.16 to the State of Washington for post-petition 

Department of Revenue, Department of Labor and Industries and Employment Security Taxes.  

Wilson Decl. at ¶ 10.  The Trustee requires funds to maintain the Consolidated Estate assets and 

administer the Consolidated Estate pending a sale.  Wilson Decl. at ¶ 11.  While the Trustee filed a 

motion seeking authority to log and sell certain timber on the Resort, that course of action is 

disfavored as it will likely reduce the value of the Resort to potential purchasers.  Wilson Decl. at 

¶ 12. 

 Recognizing both that time and resources are of the essence and that the most likely and most 

expedient buyer for the Resort would be a strategic purchaser, the Trustee’s Real Estate Consultant, 
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David Rinning, contacted likely potential purchasers including Upper Skagit Tribe (potential resort), 

the State of Washington (potential state park) and several brokers representing church groups 

(potential retreat).  Rinning Decl. At ¶ 7.  The Purchaser had previously expressed interest in 

Purchasing the Resort and thus, Mr. Rinning initiated contact with the Purchaser.  Wilson Decl. at 

¶ 13.  Finally, a fourth party expressed interest and the Trustee invited him to provide a term sheet.  

Id. To date, only the Purchaser has provided a term sheet and/or executed a PSA.  Id. 

 Pursuant to the PSA, the Purchaser would pay a total of $1,800,000 (the “Purchase Price”) for 

the real and personal property of the Consolidated Estate (the “Consolidated Estate Property”).  Ex. A. 

at ¶ 1.   In addition to a 45-day due diligence period, the proposed sale (the “Sale”), is subject to (a) 

Donald Clark, Madrene Clark and Judith Brooks contributing their life estates to the Consolidated 

Estate such that they can be transferred to the Purchaser free and clear of liens, claims and 

encumbrances; (b) to the extent the Bullerville Utility District (“BUD”) owns or controls the water-

infrastructure on the Resort, appointment at Closing of Purchaser and/or individuals or entities 

designated by Purchaser as the only commissioners of BUD; and (c) the State’s release of its existing 

judgment against the BUD.  Ex. A. 

E. Post-Petition Secured Financing 

 In order to allow the timber to remain in place pending the closing of the Sale, the Purchaser 

has agreed, as part of the PSA, to loan the Consolidated Estate $100,000 (the “Secured Post-Petition 

Loan”), to be secured by two parcels of land owned by Cow Heaven, LLC, Tax Parcel Numbers 

45478 and 45522 (the “Post-Petition Loan Collateral”).  Ex. A, Addendum A at ¶ 6; Wilson Decl. at 

¶ 14.  The tax assessed values of the parcels are set forth on Exhibit A to the Wilson Declaration and 

the two parcels comprising the Post-Petition Loan Collateral are unencumbered with the exception of 

real property tax liens in favor of Skagit County in the cumulative amount of $6,837.05.  Wilson Decl. 
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at ¶ 15 and Ex. C.  The Secured Post-Petition Loan would be applied as a credit against the Purchase 

Price.  In the event the Sale fails to close, the Purchaser would retain a secured claim against the 

Consolidated Estate unless the Purchaser failed to close without legal excuse.  Ex. A, Addendum A at 

¶ 6. 

F. The Trustee Intends to Propose a Liquidating Plan. 

 The Trustee intends to propose a liquidating plan pursuant to which the Sale will close and, if 

necessary, the conditions relating to will be addressed such that the Consolidated Estate may avoid 

paying excise tax pursuant to Washington Administrative Code 458-61A-207.  Wilson Decl. at ¶ 16. 

II. LEGAL ANALYSIS 

A. The Proposed Sale Satisfies Bankruptcy Code §§ 363(b) and (f). 

1. Bankruptcy Code § 363(b) 

Section 363(b) of the Bankruptcy Code authorizes a debtor to sell its assets outside of the 

ordinary course of business.  Each of the following elements must be met: (i) a sound business reason 

exists for the proposed transaction; (ii) the proposed Sale has been proposed in good faith; (iii) the 

proposed Sale price is fair and reasonable; and (iv) accurate and reasonable notice has been provided 

of the transaction.3  Here, the proposed Sale meets each of these four factors.   

As described in Section I supra, the Sale provides the best way to maximize the value of the 

assets for the benefit of creditors.  The Trustee and the Purchaser have no relationship to one another 

and negotiated the proposed transaction through arms’ length negotiations.  Wilson Decl. at ¶ 17.  The 

                                                 
3 In Stephens Industries, Inc. v. McClung, 789 F.2d 386 (6th Cir. 1986); In re Lionel Corp., 722 F.2d 1063 (2nd 

Cir. 1983); Bartel v. Bar Harbor Airways, Inc., 196 B.R. 268 (S.D.N Y. 1996); In re Equity Management 

Systems, 149 B.R. 120 (Bankr.S.D.Iowa 1993); In re Channel One Communications, Inc., 117 B.R. 493 

(Bankr.E.D.Mo. 1990). 

. 
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Purchase Price is consistent with property values in the area.  The Trustee has provided full notice of 

the transaction to all known creditors of the Consolidated Resort Debtors. 

2. Bankruptcy Code Section § 363(f) 

Section 363(f) of the Bankruptcy Code provides: 

(f) The Trustee may sell property under subsection (b) or (c) of this 

section free and clear of any interest in such property of an entity other 

than the estate, only if – 

(1) applicable non-bankruptcy law permits sale of such 

property free and clear of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such 

property is to be sold is greater than the aggregate value of all 

liens on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable 

proceeding, to accept a money satisfaction of such interest. 

11 U.S.C. § 363(f). 

Thus, a sale may be approved, even over the objection of a secured creditor, based on the 

provisions of § 363(f).  In re Jolan, 403 B.R. 866 (Bankr. W.D. Wash. 2009).  In addition, Washington 

receivership statutes provide for the sale of assets free and clear of interests, as contemplated by 

§ 363(f)(1).  See RCW 7.60.260. 

The Trustee is unaware of any liens, claims, interests or encumbrances on the assets to be sold 

except as set forth on Exhibit C to the Wilson Declaration.  Wilson Decl. at ¶ 18.  Accordingly, the 

Trustee seeks the entry of an order authorizing the proposed Sale pursuant to §363. 

B. Secured Post-Petition Financing 

Section 364(c) of the Bankruptcy Code provides that:  
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 (c) If the trustee is unable to obtain unsecured credit allowable under 

section 503(b)(1) of this title as an administrative expense, the court, after 

notice and a hearing, may authorize the obtaining of credit or the incurring of 

debt – 

(1) with priority over any or all administrative expenses of the kind 

specified in section 503(b) or, 507(b) of this title; 

(2) secured by a lien on property of the estate that is not otherwise 

subject to a lien; or 

(3) secured by a junior lien on property of the estate that is subject 

to a lien. 

 The Debtor has been unable to procure the required funds in the form of unsecured credit or 

unsecured debt with an administrative priority.  The circumstances of this case thus require the Debtor 

to obtain financing under § 364(c).  The Secured Post-Petition Loan is in the best interest of the 

Consolidated Estate and its creditors because it is the only means for the Trustee to continue to fund 

the continued administration of the Consolidated Estate pending the Sale.  Moreover, the Trustee and 

the Purchaser negotiated the terms of the Secured Post-Petition Loan in good faith, at arm’s length.  

Accordingly, the Trustee respectfully requests that the Court authorize the Trustee to obtain the 

proposed post-petition financing pursuant to § 364(c) of the Bankruptcy Code.   

III. CONCLUSION 

 Based upon the foregoing, the Trustee respectfully requests that the Court enter an order (1) 

approving the Sale, pursuant to the terms of the PSA, free and clear of liens, claims and encumbrances  

/// 

/// 

/// 

/// 

/// 
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pursuant to Bankruptcy Code §§ 363(b) and (f) and (2) authorizing the Post-Petition Financing 

pursuant to the terms of the PSA and Addenda A and B thereto pursuant to Bankruptcy Code § 364(c). 

 DATED this 7th day of December, 2016. 

 

BUSH STROUT & KORNFELD LLP 

 

 

By /s/ Christine M. Tobin-Presser 

 Christine M. Tobin-Presser, WSBA #27628 

Attorneys for Andrew Wilson, Chapter 11 

Trustee 
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