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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

 
IN RE:         * 
         *          CHAPTER 11 
GRAHAM GULF, INC.,      *  CASE NO. 15-03065-HAC 
         * 
     Debtor.        * 
 

 
EMERGENCY MOTION PURSUANT TO SECTIONS 105, 363 AND 
365 OF THE BANKRUPTCY CODE AND BANKRUPTCY RULES 

2004, 6004 AND 6006, FOR AN ORDER (A) APPROVING SALE AND BIDDING 
PROCEDURES IN CONNECTION WITH SALE OF CERTAIN OF THE DEBTOR’S 
ASSETS; (B) SCHEDULING A HEARING ON THE BIDDING PROCEDURES AND 
SALE AND APPROVING THE FORM AND MANNER OF NOTICE THEREOF; (C) 

AUTHORIZING THE SALE OF CERTAIN OF THE DEBTOR’S ASSETS FREE AND 
CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS; 

AND (D) GRANTING RELATED RELIEF 
______________________________________________________________________________ 
 

COMES NOW, Graham Gulf, Inc., Debtor in the above-styled Chapter 11 Bankruptcy 

(hereinafter “Debtor”) and  hereby moves the Court for the entry, pursuant to sections 105, 363 

and 365 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 6004, 6006 

and 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), of an order 

substantially in the form attached hereto as Exhibit A (the “Bidding Procedures Order”): 

(a) approving sale and bidding procedures in connection with the sale of certain of the 
 Debtor’s assets (the list of assets to be sold is attached as Exhibit 1 to the Bidding 
 Procedures and Sale Order) (the “Assets”); 
 
(b) scheduling an auction (the “Auction”) in connection with the proposed sale of the 
 Assets;  
 
(c) scheduling a hearing to approve the sale of the Assets (the “Sale Hearing”) 
 
(d)  approving the form and manner of notice of the Bidding Procedures, Sale, Auction 
 and Sale Hearing (the “Auction and Sale Notice”), which is attached hereto as 
 Exhibit 2 to the Bidding Procedures Order; 
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(e)  authorizing the sale of the Assets free and clear of liens, claims, encumbrances and 
other interests; and 

 
(f)  granting related relief. 
 
In support of this Motion, the Debtor states as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and 

1334 and the Order of Reference.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  

Venue for this proceeding is proper before this Court pursuant to 28 U.S.C. § 1409. 

BACKGROUND 

2. On September 18, 2015 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code.  The Debtor is authorized to continue to 

operate its business and manage its properties as debtor in possession pursuant to §§ 1107(a) and 

1108 of the Bankruptcy Code. 

3. The Debtor operates a fleet of eleven (11) fast supply vessels (the “Vessels”) 

designed specifically for providing efficient cost effective support for field production operations 

and remote drilling location services.  The Debtor commenced this reorganization in an effort to 

find alternative financing and/or sell some of its vessels in an organized fashion.  Since the 

Petition Date, the world-wide oil and gas market has continued to suffer.  Alternative financing is 

simply not available.  Assets like the Debtor’s have continued to drop in value. 

4. Prior to the Petition Date, Wells Fargo Bank, N.A. (“Wells Fargo”) and others 

made loans and advances and provided credit accommodations to the Debtor, and others, pursuant 

to that certain: (a) Credit Agreement dated as of March 13, 2014, with Wells Fargo, as 

administrative agent (as amended, restated, supplemented, or otherwise modified from time to 
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time); (b) Guaranty and Security Agreement, dated as of March 13, 2014; (c) Promissory Note, 

dated as of March 13, 2014, in the original principal amount of $20,000,000 payable to Regions 

Bank; (d) First Preferred Fleet Mortgage, dated March 13, 2014; (e) First Preferred Fleet 

Mortgage, dated March 13, 2014; (f) Assignment of Freight/Hire dated as of March 13, 2014; (g) 

Assignment of Freight/Hire dated as of March 13, 2014, (h) Assignment of Insurances, dated 

March 13, 2014; (i) Assignment of Insurances dated March 13, 2014; and (j) all other agreements, 

documents, and instruments executed and/or delivered with, to and in favor of Wells Fargo 

(collectively, the “Pre-Petition Loan Documents”).  As of the Petition Date, the amount 

outstanding on the loans was at least $21,691,252.80 in principal, plus all accrued interest and 

reasonable and allowed costs and expenses. 

5. The Pre-Petition Loan Documents are secured by substantially all of the Debtor’s 

assets, including, without limitation, a first lien the Vessels, all accounts, chattel paper and 

electronic chattel paper, deposit accounts, documents, equipment, general intangibles, goods, 

instruments and inventory; together with all substitutions and replacements for and products of 

such property (the “Pre-Petition Collateral”).  By far the most valuable part of the collateral 

package is the eleven (11) vessels. 

6. On February 2, 2016, the Court entered its Final Order (I) Authorizing the Debtor 

to Obtain Postpetition Funding; (II) Authorizing Use of Cash Collateral; and (III) Granting 

Adequate Protection to Prepetition Secured Parties [Dkt. 198] (the “Final DIP Order”).  

Pursuant to Section 18 of the Final DIP Order, and on account of the expiration of Challenge 

Period (as such term is defined in the Final DIP Order) on December 30, 2015 with no challenge 

being made, the Wells Fargo Obligations (as such term is defined in the Final DIP Order) and 

associated liens in and upon the Pre-Petition Collateral are allowed in full in this Chapter 11 case, 
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and Wells Fargo has an allowed claim that is secured in a first-priority position to the extent of the 

value of the Pre-Petition Collateral on the Petition Date.  

7. Debtor has marketed its assets for sale for many months.  Previously the Debtor 

retained Derrick Offshore as a vessel broker to market and sell all or a portion of the fleet operated 

by the Debtor.  The Debtor has entered into an Asset Purchase Agreement (the “APA” attached 

hereto as Exhibit B) with Seacor Offshore, LLC or its designee (“Seacor”).  Debtor believes the 

sale of the Vessels pursuant to the APA is the only alternative available to service a portion of the 

Debtor’s financial obligations.    The APA was negotiated in good faith by the Debtor and Seacor 

through arms’ length negotiations with the assistance of Derrick Offshore. 

8. Both pre and post-petition, the Assets have been fully marketed by the Debtor, with 

the assistance of several outside consultants and brokers.  The offer by Seacor is the highest and 

best offer for the Assets.  In the Debtor’s business judgment, the sale of the Assets to Seacor is in 

the best interest of the Debtor’s estate and its creditors. 

9. While the timeframe contemplated herein for the bidding, auction and sale of the 

Assets is ambitious, Debtor believes that the universe of potential buyers for the Assets is very 

small.  Virtually every potential buyer is already aware of the sale of the Assets and has had an 

opportunity to conduct any desired due diligence.  As such, any potential buyers (if they exist at 

all) will have ample opportunity to prepare a bid in advance of the Auction. 

10. Debtor and Debtor’s counsel will be available to meet and confer with any potential 

bidder in order to provide any information necessary to formulate a bid prior to the Auction. 

11. Under Section 2.01 of the APA, the Assets to be sold consist of the following: 

(a) the Vessels listed on Schedule 2.01(a) of the APA, together with all 
spares (engines, props, shafts, etc.) onboard or ashore, drawings, operating manuals 
and vessel records (i.e., engine running hours, dry docking dates, etc.); 
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(b) associated Permits, if any;  

(c) all Books and Records; and 

(d) that certain property and those certain assets listed on Schedule 
2.01(d) of the APA, which are associated with or presently, historically or 
prospectively used in, held for use in, or necessary for the operation or ownership 
of the Assets. 

“Assets” as used herein shall only consist of the foregoing and shall not 
consist of accounts, proceeds, contracts, cash and/or cash equivalents or any other 
property.  Wells Fargo and Debtor shall retain all accounting records for accounts 
receivable and records to any assets not sold. Wells Fargo and the Debtor retain 
access to all business records for the purpose of winding up the Debtor’s 
bankruptcy estate and maximizing the value of the remaining assets of Seller. 

See Exhibit B, APA at § 2.01. 

12. Debtor proposes to conduct the Sale of its Assets through a bidding, auction and 

sale process more thoroughly described below (the “Bid Process”) to ensure that the maximum 

value is realized for the Assets.  The Assets will be sold to a single purchaser (“Purchaser”).  

RELIEF REQUESTED 

13. Based on the marketing process and diligence completed to date, the Debtor, in 

consultation with its professionals, has concluded that a prompt and open sale of the Assets in 

which all interested buyers are encouraged to participate is the best way to maximize value for the 

estate. The Debtor further believes that the Bidding Procedures described herein are the most 

effective method of obtaining the highest and best offer for the Assets.    

14. By this Motion, the Debtor seeks entry of the Bidding Procedures Order:    

(a) authorizing and approving the Bidding Procedures for the marketing and sale of the 
 Debtor’s Assets; 
 
(b) establishing August 29, 2016 at 4:00 p.m. (prevailing Central Time) (the “Bid 

Deadline”) as the deadline for submitting a Qualified Bid (as defined in the Bid 
Procedures);  
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(c) scheduling an Auction, if necessary, on September 1, 2016 at 12:00 p.m. noon 
(prevailing Central Time) at the offices of Helmsing, Leach, Herlong, Newman and 
Rouse, P.C., 150 Government Street, Suite 2000, Mobile, Alabama 36602, 
scheduling the Sale Hearing before this Court on September 1, 2016 at 2:00 p.m. 
(prevailing Central Time), and setting a deadline to object to the Sale of August 29, 
2016 at 4:00 p.m. (prevailing Central Time) (the “Sale Objection Deadline”)  after 
which the Court will enter an order approving the Sale (the “Sale Order”) in a form 
acceptable to the Debtor and the Successful Bidder, as submitted to the Court by the 
Debtor within one (1) business day after the close of the Sale Hearing ; and 

 
 (d)  granting related relief as is necessary and appropriate. 

PROPOSED BIDDING PROCEDURES 

15. The material terms of the Bidding Procedures are summarized as follows:1 

 Parties who may be interested in purchasing the Assets should contact 
Debtor’s counsel, Jeffery J. Hartley, Helmsing, Leach, Herlong, Newman 
& Rouse, P.C., 150 Government Street, Suite 2000, Mobile, Alabama 
36602, jjh@helmsinglaw.com.   
 

 Qualified Bids.  In order to constitute a Qualified Bid (as defined below), 
any proposal, solicitation or offer for the Assets (each, a “Bid”) submitted 
by a bidder (each, a “Bidder”) must (i) be submitted in writing prior to the 
Bid Deadline (ii) must be in an amount equal to the Ten Million and 00/100 
Dollar offer from Seacor (the “Minimum Qualified Bid”), plus the 
minimum overbid and break-up fees as defined below; and (iii) satisfy the 
following requirements, as determined by the Debtor, in consultation with 
Wells Fargo, and in its reasonable business judgment (collectively, the “Bid 
Requirements”): 
 
i. Contain a signed definitive purchase and sale agreement (together 

with a copy of the signed agreement that is marked to show changes 
from the APA) (a “Qualified APA) and shall: (i) identify the Assets, 
(ii) contain the form of and total consideration to be paid by such 
Bidder, including the amount of proposed cash consideration and 
the liabilities to be assumed, (iii) shall generally contain terms no 
less favorable (in the Debtor’s reasonable business judgment) than 
the APA, and (iv) not be subject to any: (a) financing contingency, 
(b) contingency relating to due diligence after the Bid Deadline, (c) 
contingency relating to the approval of the Bidder’s board of 

                                                 
1 This summary is qualified in its entirety by the Bidding Procedures.  All capitalized terms that are used in this 
summary but not otherwise defined herein shall have the meaning ascribed by such term in the Bidding Procedures.  
To the extent there are any conflicts or inconsistencies between this summary and the Bidding Procedures, the terms of 
the Bidding Procedures shall govern in all respects.   
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directors or other internal approvals or non-governmental 
third-party consents or approvals, or (d) any conditions precedent to 
the Bidder’s obligation to purchase the Assets other than those 
included in the APA.   

 
ii. Be accompanied by the provision of a certified or bank check or 

wire transfer in the amount of at least 10% of the purchase price 
proposed in the Qualified APA as a good faith deposit (the “Good 
Faith Deposit”).  The Good Faith Deposit shall be held in escrow 
by the Debtor and credited to the closing payment if the Bidder is 
ultimately determined to be the Successful Bidder (as defined 
below), if any closing payment is due, or to be returned to the Bidder 
in whole or in part as applicable if the Bidder is not the Successful 
Bidder or the Backup Successful Bidder (as defined in the Bidding 
Procedures).  In the event that a Bidder is selected as the Backup 
Successful Bidder, the Good Faith Deposit shall be returned to the 
Backup Successful Bidder within three (3) business days following 
the closing of a Sale to the Successful Bidder.  

 
iii. Contain a written statement that the Bidder agrees to be bound by 

the terms of the Bidding Procedures and the Bidding Procedures 
Order and include a commitment that the Bidder shall (i) commence 
and complete all filings with respect to necessary government and 
other approvals within three (3) days following the entry of the Sale 
Order with respect to the Assets and (ii) consummate the purchase 
of the Assets within ten (10) days following entry of the Sale Order.  

  
iv. Be accompanied by evidence satisfactory to the Debtor, in 

consultation with Wells Fargo, that the Bidder is willing, authorized 
(including by such Bidder’s board of directors or comparable 
governing body), capable and qualified financially, operationally, 
legally and otherwise, of unconditionally performing all obligations 
under the Qualified APA. 

 
v.  Provide (i) that the Bidder agrees to serve as the Backup Successful 

Bid (as defined in the Bidding Procedures) if it is selected as the 
next highest and best bid for the Assets after the Successful Bid is 
determined in accordance with the Bidding Procedures and (ii) that 
the Bidder’s Bid shall remain open and irrevocable until at least 
thirty (30) days after the entry of an order by the Court approving a 
definitive agreement providing for the Sale of the Assets.  

 
vi. Fully disclose the identity of the entity that will be bidding in any 

Auction scheduled by the Debtor.  
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vii. Be submitted to (i) counsel for the Debtor and (ii) counsel for Wells 
Fargo, so as to be received not later than the Bid Deadline at August 
29, 2016 at 4:00 p.m. (prevailing Central Time).    

 
 Notice of Qualified Bidder.  A Bid that satisfies each of the Bid 

Requirements, as determine in the Debtor’s reasonable business judgment 
shall constitute a “Qualified Bid,” and such Bidder shall be a “Qualified 
Bidder.”  The Debtor shall notify each Qualified Bidder that such party is 
a Qualified Bidder within two (2) days after the Bid Deadline. 
 

 Evaluation of Competing Bids.  The Bidding Procedures set forth various 
factors that will be considered by the Debtor, in consultation with Wells 
Fargo, in evaluating each Qualified Bid.  The Debtor, in consultation with 
Wells Fargo, may evaluate competing bids in a manner that will maximize 
the aggregate value to their estates rather than maximize value from the 
Assets.  
 

 Auction.  In the event the Debtor receives a Qualified Bid, the Debtor will 
schedule an Auction to request additional competitive bids from Seacor 
and the Qualified Bidders.  The Debtor shall determine, in consultation 
with Wells Fargo, from the submitted bids which Qualified Bid shall 
constitute the highest pre-Auction Qualified Bid. The Qualified Bid 
determined to be the highest pre-Auction Qualified Bid will constitute the 
Baseline Bid (as defined in the Bidding Procedures) for purposes of the 
Auction. The Debtor shall notify each Qualified Bidder of the contents of 
the Baseline Bid.  The Baseline Bid shall be subject to higher and better 
Bids at the Auction, as described further below.  
 

 No Qualified Bid.  If the Debtor receives no Qualified Bid, there will be 
no auction, and the Debtor will present the sale to Seacor at the Sale 
Hearing.   
 

 Notice Procedures 
 

 Notice of Auction and Sale Hearing.  After entry of the Bidding 
Procedures Order, the Debtor will cause the Auction and Sale Notice, 
substantially in the form attached to the Bidding Procedures Order as 
Exhibit 2, to be served by first-class mail, postage pre-paid, facsimile, 
electronic transmission, or overnight mail upon: (i) all entities known by the 
Debtor to have expressed an interest in a transaction with respect to the 
Assets; (ii) all state and local taxing authorities or recording offices which 
have a reasonably known interest in the relief requested; (iii) all parties who 
are known or reasonably believed, after reasonable inquiry, to have asserted 
any lien, encumbrance, claim, or other interest in the Assets; and (iv) upon 
all parties set forth in the Debtor’s Master Service List maintained in these 
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cases (to the extent any party to receive notice thereby would not receive 
notice pursuant to sections (i) through (v) above). 

 Auction 
 

 Auction.  In the event that the Debtor determines to conduct an Auction, 
the Auction will start on September 1, 2016, at 12:00 p.m. noon (prevailing 
Central Time) at the offices of Helmsing, Leach, Herlong, Newman & 
Rouse, P.C., 150 Government Street, Suite 2000, Mobile, Alabama 36602.  
To participate in the Auction, each prospective purchaser must be a 
Qualified Bidder. Each Qualified Bidder must have at least one (1) 
individual representative with authority to bind the Qualified Bidder attend 
the Auction in person.  Only Qualified Bidders and their legal advisors 
shall be entitled to attend and/or bid at the Auction.  By attending the 
Auction, each party present at the Auction agrees to keep the Auction, the 
Bids at the Auction, and all details concerning the Auction confidential.  
The Auction shall be conducted in the presence of a certified court reporter 
who shall transcribe the Auction.   
 
i.   In order to be a Qualified Bidder, a bidder must have submitted  a 

bid containing aggregate consideration of at least $500,000.00 more 
than the total consideration contained in Seacor’s Minimum 
Qualified Bid  (the “Minimum Overbid”). 

 
ii. At the Auction, Qualified Bidders (including Seacor) shall submit 

successive bids in increments to be determined by the Debtor at the 
Auction, in consultation with Wells Fargo (the “Incremental Bid 
Amount”) for the purchase of the Assets for which it is bidding on 
until there is only one offer that the Debtor determines, in 
consultation with Wells Fargo, and subject to Court approval, is the 
highest and/or best offer for such assets (a “Successful Bid” and 
such Bidder, the “Successful Bidder”).  The second highest bid, to 
the extent determined to be acceptable to the Debtor and in 
consultation with Wells Fargo, shall be deemed to be the backup bid 
(the “Backup Successful Bid” and such Bidder, the “Backup 
Successful Bidder”).   

 
iii. In the event Seacor is not the Successful Bidder at the Auction, 

Seacor shall be entitled to a break-up fee and expense 
reimbursement of $200,000.00 (2% of the Minimum Qualified Bid).  
This break-up fee and expense reimbursement is designed to 
compensate Seacor for the due-diligence they have performed on 
the Assets as well as the expense involved in the negotiation and 
drafting of the APA and associated documents necessary to the Sale.  
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 Highest and/or Best Bid.  At all times during the Proposed Sale Process, 
the Debtor, in consultation with Wells Fargo, shall retain full discretion and 
right to determine which Bid or Bids constitutes the highest or otherwise 
best offer for the purchase of the Assets (whether in an aggregate sale to a 
single buyer or on an asset by asset basis), and which Bid or Bids should be 
selected as the Successful Bid(s), if any, all subject to final approval by the 
Court pursuant to the provisions of section 363(b) of the Bankruptcy Code.  
In consultation with Wells Fargo, the Debtor may adopt rules for the 
Auction that, in their judgment, will better promote the goals of the Auction 
and that are not inconsistent in any material respect with any of the other 
material provisions hereof or of any Court order.  
 

 Proceeds.  Wells Fargo’s liens in and upon the Assets shall attach to the 
proceeds of the Sale of such Assets, and such proceeds shall be paid to 
Wells Fargo at closing of the Sale of such Assets.  
 

 Reservation of Rights.  In consultation with Wells Fargo, the Debtor 
reserves the right to modify these Bidding Procedures at or prior to the 
Auction, including, without limitation, extending the deadlines set forth 
herein with respect to any or all Potential Bidders and Bidders, imposing 
additional terms and conditions with respect to any or all Potential Bidders 
and Bidders, adjourning or cancelling the Auction at or prior to the Auction 
and/or adjourning the Sale Hearing. 

 
 Sale Order 
 

 The Debtor will submit and request entry of the “Sale Order” authorizing 
and approving the sale of the Assets free and clear of all liens, claims, 
encumbrances, and other interests pursuant to the APA or such other form 
of asset purchase agreement between the Debtor and the Successful Bidder 
at the Auction, if such Auction is held.  
 

Sale Hearing 
 

 Sale Hearing.  As soon as is practicable following the conclusion of the 
Auction, the Debtor will present the Successful Bid for approval by the 
Court pursuant to the provisions of sections 105, 363(b), 363(f), 363(m), 
and 363(n), of the Bankruptcy Code at the Sale Hearing to be scheduled by 
the Court and requested to be held on or before September 1, 2016 at 2:00 
p.m. (prevailing Central Time).  The Debtor shall be deemed to have 
accepted a Bid only when the Bid has been approved by the Court at the 
Sale Hearing.  Upon the failure to consummate a Sale of the Assets after 
the Sale Hearing because of the occurrence of a breach or default by the 
proposed purchaser under the terms of the Successful Bid, the Backup 
Successful Bid shall be deemed the Successful Bid without further order of 
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the Court, and the parties shall be authorized to consummate the transaction 
contemplated by the Backup Successful Bid.   
 

 Sale Implementation.  Following the approval of the Successful Bid at the 
Sale Hearing, the Debtor will be authorized to take any and all actions 
necessary and appropriate to facilitate the closing of the Sale (the 
“Closing”) and implement the transactions contemplated by the Successful 
Bid.  

 

THE SALE TRANSACTION 

1. The principal terms of the APA are as follows: 

 Scope of Transaction.  All of the Assets are being sold by the 
Debtor.  The Sale is not on a going-concern basis. 

 
 Consideration.  The total purchase price under the APA is Ten 

Million  and 00/100 Dollars ($10,000,000.00) which will be paid in 
cash. 

 

16. Pursuant to Bankruptcy Rule 6004(f), sales of property outside the ordinary course 

of business may be by private sale or auction.  The Debtor believes that good cause exists to sell 

the Assets as contemplated herein.  The offer by Seacor is the highest and best offer for the Assets 

after more than two (2) years of marketing.   

17. Under Bankruptcy Rule 2002(a) and (c), the Debtor is required to notify its 

creditors of the proposed sale of the Assets, the terms and conditions of the sale, and the deadline 

for filing any objections thereto.  The proposed Sale Hearing Notice contains the type of 

information required under Bankruptcy Rule 2002(c).  This information will enable interested 

parties to participate in the Sale Hearing.  Accordingly, the Debtor requests that this Court 

approve the form and content of the Sale Hearing Notice.  

18. The Debtor has served this Motion by either electronic court filing system (ECF) or 

first class United States mail, postage prepaid, as the case may be, on the parties listed on the 
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mailing matrix.  The Debtor proposes to serve the Sale Hearing Notice, within three (3) business 

days after the entry of the Order approving the relief requested herein, by either the electronic court 

filing system or first-class United States mail, postage prepaid, as the case may be, on the parties 

listed on the mailing matrix. 

19. The notices to be provided and the method of service proposed herein constitute 

good, proper and adequate notice of the sale of the Assets and the proceedings to be had with 

respect thereto (including, but not limited to, the Sale Hearing).  Therefore, the Debtor 

respectfully requests that this Court approve the foregoing notice procedures. 

20. The Debtor proposes that the deadline for objecting to approval of the Sale, 

including the sale free and clear of liens, claims, encumbrances and interests pursuant to § 363 of 

the Bankruptcy Code shall be August 29, 2016 at 4:00 PM (prevailing Central Time) (the “Sale 

Objection Deadline”).  All such objections shall be filed with the Court by such deadline and 

served upon (i) counsel to the Debtor, Helmsing Leach Herlong Newman & Rouse, Post Office 

Box 2767, Mobile, Alabama 36652, Attn: Jeffery J. Hartley, and counsel to Wells Fargo, 

Greenberg Traurig, LLP, Terminus 200, 3333 Piedmont Road, NE, Suite 2500, Atlanta, GA  

30305, Attn: David B. Kurzweil.  

ARGUMENT 

Approval of the Sale under Section 363 

21. Section 363(b) of the Bankruptcy Code provides that a debtor “after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b).  A debtor must demonstrate a sound business justification for a sale 

or use of assets outside the ordinary course of business.  See, e.g., In re Gulf States Steel, Inc., 285 

B.R. 497, 514 (Bankr. N.D. Ala. 2002) (applying business judgment standard to § 363 sale); In re 
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Tom’s Foods Inc., 2005 WL 3022022, *2 (Bankr. M.D. Ga., Sept. 23, 2005) (addressing the 

business judgment standard in the context of a motion to approve bidding procedures and sale of 

assets after an auction). 

22. Section 363(m) of the Bankruptcy Code also provides: 

The reversal or modification on appeal of an authorization under subsection (b) or 
(c) of this section of a sale or lease of property does not affect the validity of a sale 
or lease under such authorization to an entity that purchased or leased such property 
in good faith, whether or not such entity knew of the pendency of the appeal, unless 
such authorization and such sale or lease were stayed pending appeal. 
 

11 U.S.C. § 363(m). 

23. The Debtor has sound business justifications for the Sale at this time.  The Debtor 

believes that the Sale is in the best interests of the estate.   

Approval of Sale Free and Clear 

24. The Debtor requests approval to sell its property free and clear of any and all liens, 

claims, and encumbrances in accordance with Bankruptcy Code § 363(f), with the proceeds of 

such Sale to be paid to Wells Fargo at closing.  Pursuant to Bankruptcy Code § 363(f), a debtor in 

possession may sell property of the estate “free and clear of any interest in such property of an 

entity other than the estate” if any one of the following conditions is satisfied: 

 applicable nonbankruptcy law permits sale of such property free and 
clear of such interest; 
 

 such entity consents; 
 

 such interest is a lien and the price at which such property is to be 
sold is greater than the aggregate value of all liens on such property; 

 
 such interest is in bona fide dispute; or 

 
 such entity could be compelled, in a legal or equitable proceeding, 

to accept a money satisfaction of such interest. 
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25. Although there may be liens junior to the liens of Wells Fargo, the Debtor submits 

that they may sell the Assets free and clear of the liens, claims, and encumbrances of such junior 

lienholders pursuant to § 363(f).  To the extent Wells Fargo is not the purchaser of the assets, it 

has reserved its right to object to a sale free and clear of its liens. 

26. The Debtor requests that any party failing to object to the proposed Sale of the 

Assets be deemed to consent to the treatment as set forth in this Motion and any related documents 

or pleadings.  

REQUEST FOR WAIVER OF RULE 6004(h) AND 6006(d) STAY 

27. Pursuant to Bankruptcy Rule 6004(h), “[a]n order authorizing the use, sale, or lease 

of property other than cash collateral is stayed until the expiration of 10 days after entry of the 

order, unless the court orders otherwise.”  FED. R. BANKR. PROC. 6004(h).  Time is of the essence 

in closing on the Sale and assuring the seamless transition of the Assets to the new owner.  The 

Debtor, therefore, requests a waiver of the stays imposed by Bankruptcy Rule 6004(h). 

 WHEREFORE, the Debtor respectfully requests that the Court (a) at the conclusion of the 

Sale Hearing enter the Sale Order, and (b) grant such other and further relief to the Debtor as the 

Court may deem proper. 

Respectfully submitted this the 16th day of August, 2016. 

 
  
      /s/Jeffery J. Hartley                           
      JEFFERY J. HARTLEY (HARTJ4885) 

   CHRISTOPHER T. CONTE   (CONTC7094) 
   Attorneys for Debtor and Debtor In Possession 
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Of counsel: 
HELMSING, LEACH, HERLONG, 
     NEWMAN & ROUSE, P.C. 
Post Office Box 2767 
Mobile, AL 36652 
(251) 432-5521 
(251) 432-0633 Fax 
Email: jjh@helmsinglaw.com  
 

Certificate of Service 
  
 I do hereby certify that I have on this the 16th day of August, 2016, served a copy of the 
referenced pleading upon each of the persons and/or entities listed on the mailing matrix either by 
electronic mailing or by U.S. Mail, properly addressed and first class postage prepaid.  
  
 

/s/ Jeffery J. Hartley    
        Jeffery J. Hartley 
 
 
 
 
 
 
 
 
 
 
 
Doc.#487042 
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