
UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

In re:  
 
GREEKTOWN HOLDINGS, L.L.C., et al.1  
  
 
 Debtors. 
 
 
 
 
___________________________________/   
                                   

 
U.S. District Court Appeal 
Case No. 09-CV-12460 
Hon. Paul D. Borman 
 
On appeal from: 
Case No. 08-53104 
Chapter 11 
Hon. Walter Shapero 
Jointly Administered 
 

 
PLAINTIFF-APPELLANT CITY OF DETROIT’S AMENDED  

DESIGNATION OF ITEMS TO BE INCLUDED IN THE RECORD ON  
APPEAL AND STATEMENT OF THE ISSUES TO BE PRESENTED 

 
 Plaintiffs-Appellant City of Detroit, pursuant to Fed. R. Bankr. P. 8006, submit the 

following designation of items to be included in the record on appeal to the United States District 

Court and statement of the issues to be presented: 

 DESIGNATION OF ITEMS TO BE INCLUDED IN THE RECORD ON APPEAL 

ITEM NO. DESCRIPTION OF ITEM DOCKET NO. 

  Case No. 08-53104

 Declaration of Clifford J. Vallier (5/30/08) 10 

 Motion to Assume Lease or Executory Contract (3/11/09) 912 

 Motion to Expedite Hearing (3/11/09) 913 

                                                 
1  The Debtors’ bankruptcy cases are jointly administered with Greektown Holdings, LLC (“Holdings”) Case No. 08-53104, 
Greektown Casino, L.L.C. (“Greektown Casino”) Case No. 08-53106, Kewadin Greektown  Casino, L.L.C. (“Kewadin”) 
Case No. 08-53105, Monroe Partners, L.L.C. (“Monroe”) Case No. 08-53107,  Greektown Holdings II, Inc. (“Holdings II”) Case 
No. 08-53108, Contract Builders Corporation (“Builders”)  Case No. 08-53110; Realty Equity Company Inc. (“Realty”) Case 
No. 08-53112 and Trappers GC Partner, LLC (“Trappers”) Case No. 08-53111. 
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2 

 Order Granting Motion to Expedite Hearing (3/12/09) 917 

 Motion for Reconsideration on Motion for an Order 
Authorizing Assumption of Executory Contract (3/12/09) 
 

921 

 Ex Parte Motion to Seal City of Detroit’s Responses to 
Motion to Expedite and for Immediate Entry of an Order 
Authorizing Assumption of Executory Contract (3/13/09) 
 

922 

 Order Adjourning Hearing on Debtor’s Motion to Assume 
Unexpirted Leases (3/16/09) 
 

928 

 Emergency Motion to Compel Debtor to Restore City 
Access to Relevant Information (3/20/09) 
 

939 

 Ex Parte Motion to Shorten Notice of Emergency Motion to 
Restore Access to Relevant Information (3/20/09) 
 

940 

 Admitted Exhibit E by City of Detroit (3/20/09) 941 

 Order Shortening Notice of Emergency Motion to Restore 
Access to Relevant Information (3/20/09) 
 

942 

 Stipulation Regarding Limited Discovery and Certain 
Procedures for Hearing on Debtor’s Motion for an order 
Authorizing Assumption of Executory Contract (3/20/09) 
 

944 

 Order Granting the City of Detroit’s Emergency Ex Parte 
Motion to File under Seal, Response to Motion to Expedite, 
and Response to Motion for an order Authorizing 
Assumption of Executory Contract (3/23/09) 
 

954 

 Order Regarding Limited Discovery and Certain Procedures 
for Hearing on Debtor’s Motion for an Order Authorizing 
Assumption of Executory Contract (3/23/09) 
 

955 

 Response in Opposition to Debtor’s Motion for an Order 
Authorizing Assumption of Executory Contract (3/23/09) 
 

960 

 Stipulation Regarding Debtor’s Motion for an order 
Authorizing Assumption of Executory Contract (3/24/09) 
 

977 
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 Supplemental Brief in Opposition to Debtor’s Motion for an 
order Authorizing Assumption of Executory Contract 
(4/2/09) 
 

1015 

 Supplemental Brief in Support of Debtor’s Motion for an 
Order Authorizing Assumption of Executory Contract 
(4/2/09) 
 

1016 

 Unsealed Portion of Transcript of March 24, 2009 Hearing 
on Motion for an Order Authorizing Assumption of 
Executory Contract (4/7/09) 
 

1021 

 Sealed Portion of Transcript from March 24, 2009 Hearing 
on Motion for an Order Authorizing Assumption of 
Executory Contract (4/7/09) 
 

1022 

 Unsealed Portion of Transcript of March 24, 2009 Hearing 
on Motion for an Order Authorizing Assumption of 
Executory Contract (4/13/09) 
 

1041 

 Transcript of April 7, 2009 on Motion for an Order 
Authorizing Assumption of Executory Contract (4/18/09) 
 

1072 

 Unsealed Portion of Transcript of March 24, 2009 Hearing 
on Motion for an Order Authorizing Assumption of 
Executory Contract (4/18/09) 
 

1073 

 Post Evidentiary Hearing Brief (4/20/09) 1079 

 Motion to Seal Portion of March 24, 2009 Transcript 
(4/21/09) 
 

1081 

 Admitted Hearing Exhibit 1 of Greektown Holdings, LLC 
(4/21/09) 
 

1082 

 Admitted Hearing Exhibits D, B, M, P, Q, R, S, T, U, V, W, 
J of Greektown Holdings, LLC (4/21/09) 
 

1083 

 Admitted Hearing Exhibits Y, AA of Greektown Holdings, 
LLC (4/21/09) 
 

1084 

 Admitted Hearing Exhibit 91 of Greektown Holdings, LLC 
(4/21/09) 

1085 
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 Admitted Hearing Exhibit EE of Greektown Holdings, LLC 

(4/21/09) 
 

1086 

 Declaration regarding Notice of Errata re: Debtor’s Post-
Evidentiary Hearing Brief (4/21/09) 
 

1087 

 Admitted Hearing Exhibit 76 of Greektown Holdings, LLC 
(4/21/09)  
 

1088 

 Declaration regarding Exhibit 76 (4/27/09) 1093 

 Post Hearing Reply Brief (4/27/09) 1094 

 Ex Parte Motion to File a Brief in Excess of Twenty Pages 
(4/27/09) 
 

1095 

 Motion of the Michigan Gaming Control Board for 
Clarification of the Court’s April 9, 2009 Order Declining to 
Enter Order Pursuant to Stipulation (4/28/09) 
 

1098 

 Order Setting Hearing and a Status Conference on Michigan 
Gaming Control Board’s Motion for Clarification (4/28/09) 
 

1101 

 Greektown Holdings’ Objection to Motion for Clarification 
(4/30/09) 
 

1107 

 Corrected Order Declining to Enter Order Pursuant to 
Stipulation (5/1/09) 
 

1108 

 Opinion Granting Debtor’s Motion for an Order Authorizing 
Assumption of Executory Contract (5/13/09) 
 

1129 

 Motion for Relief from Stay (5/14/09) 1132 

 Ex Parte Motion to Expedite Hearing (5/14/09) 1133 

 Order Denying City of Detroit’s Ex Parte Motion to Expedite 
Hearing (5/15/09) 
 

1134 

 Notice of Presentment of Order by Debtor Greektown 
Holdings (5/15/09) 
 

1136 
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 Ex Parte Motion to Shorten Notice of Motion for Relief from 
Automatic Stay (5/18/09) 
 

1141 

 Order Shorting Notice of City of Detroit’s Motion for Relief 
from Automatic Stay (5/18/09) 
 

1145 

 Order to Set Hearing on Motion Shortening Notice of 
Detroit’s Motion for Relief from Automatic Stay (5/18/09) 
 

1146 

 Notice and Opportunity to Respond to City of Detroit’s 
Motion for Relief from Automatic Stay (5/19/09) 
 

1148 

 City of Detroit’s Objection to Motion for an Order 
Authorizing Assumption of Executory Contract (5/20/09) 
 

1150 

 Transcript of April 13, 2009 Omnibus Hearing (5/27/09) 1163 

 Debtor’s Objection to Motion for Relief from Automatic 
Stay (5/29/09) 
 

1169 

 Objection of Official Committee of Unsecured Creditors to 
Motion for Relief from Automatic Stay (5/29/09) 
 

1170 

 Statement of Official Committee of Unsecured Creditors in 
Support of Debtor’s Notice of Presentment of Order 
Authorizing Assumption of Executory Contract (5/29/09) 
 

1171 

 Greektown Holdings Chapter 11 Plan of Reorganization 
(6/1/09) 
 

1183 

 Greektown Holdings Disclosure Statement (6/1/09) 1184 

 Reply to Objection of Motion for Relief from Automatic 
Stay (6/2/09) 
 

1189 

 Transcript of June 3, 2009 Hearing on Presentment of order 
and Motion to Lift Stay (6/10/09) 
 

1203 

 Opinion Incident to Entry of Order relating to Court’s 
Opinion Authorizing Assumption of Development 
Agreement (6/10/09) 
 

1206 
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 Order Approving Debtor’s Assumption of Development 
Agreement (6/10/09) 
 

1207 

 Order Granting City of Detroit Partial Relief from Automatic 
Stay (6/10/09) 
 

1208 

 Transcript of June 3, 2009 Hearing on Presentment of Order 
and Motion to Lift Stay (6/12/09) 
 

1209 

 Transcript of April 7, 2009 Bench Ruling   

 City of Detroit’s Admitted Exhibits  

 

STATEMENT OF THE ISSUES TO BE PRESENTED 

1. Whether the bankruptcy court erred as a matter of law in concluding that the court 
should apply the actual test and not the hypothetical test under Section 365(c) when considering 
Greektown’s Motion for Immediate Entry of Order Authorizing Assumption of Executory 
Contract and whether application of the hypothetical test would have barred Greektown’s 
assumption of the Development Agreement.  

 
2. Whether the bankruptcy court erred as a matter of law in concluding that the 

Debtors are not barred from assuming the Development Agreement because section 365(e)(2)(A) 
do not revive the City’s ipso facto clauses in the Development Agreement which made 
Greektown’s filing of a bankruptcy petition a default.  

    
3. Whether the bankruptcy court erred as a matter of law in concluding that 

Greektown had no obligation to cure any defaults for which it did not have formal notice and an 
opportunity to cure.  

 
4. Whether the bankruptcy court clearly erred in finding that notice was not given to 

Greektown of its numerous defaults under the Development Agreement.  
  
 5. Whether the bankruptcy court erred as a matter of law in concluding that notice is 
required under the Development Agreement for every type of default for a default to exist.  
 

6. Whether the bankruptcy court erred as a matter of law in concluding that the 
Debtors’ did not have to cure any of their numerous defaults under the Development Agreement 
nor provide adequate assurance of future performance prior to assumption of the executory 
contract.  
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Admitted Exhibits” without proper identification of any such exhibits.   

 II. APPELLEE’S DESIGNATION OF ADDITIONAL ITEMS 
TO BE INCLUDED IN THE RECORD ON APPEAL 

 
 Appellees designate the following items to be included in the record on appeal in addition 

to those items specifically identified in Appellant’s Designation filed July 6, 2009:2  

 
Description and Date  

Bankruptcy Court 
Docket Number 

                                                

Debtors’ Evidentiary Hearing Exhibit E, 
admitted March 24, 2009 at transcript p. 113. 
 

 

Debtors’ Evidentiary Hearing Exhibit F, 
admitted March 24, 2009 at transcript p. 113. 
 

 

Debtors’ Evidentiary Hearing Exhibit G, 
admitted March 24, 2009 at transcript p. 113. 
 

 

Debtors’ Evidentiary Hearing Exhibit I, 
admitted March 24, 2009 at transcript p. 113. 
 

 

Debtors’ Evidentiary Hearing Exhibit L, 
admitted April 7, 2009 at transcript p. 174. 
 

 

Debtors’ Evidentiary Hearing Exhibit N, 
Admitted April 7, 2009 at transcript p. 174. 
 

 

Debtors’ Evidentiary Hearing Exhibit O, 
admitted April 7, 2009 at transcript p. 174. 
 

 

Debtors’ Evidentiary Hearing Exhibit DD, 
admitted March 24, 2009 at transcript p. 89. 
 

 

City of Detroit’s Evidentiary Hearing Exhibit 4, 
admitted April 7, 2009 at transcript p. 174. 
 

 

City of Detroit’s Withdrawal of (I) its Emergency Motion to Compel 
Debtors to Restore City Access to Relevant Information, (II) Exhibit E 
Thereto, and (III) its Ex Parte Motion for Order Shortening Notice of 
Emergency Motion to Compel Debtors to Restore City Access to 
Relevant Information (3/20/09) (withdrawing Docket Nos. 939, 940, and 
941). 

948 

 
2   Appellees do not concede the relevance of each item specified in Appellants’ July 6, 2009 Designation. 

08-53104-wsd    Doc 1284    Filed 07/16/09    Entered 07/16/09 16:10:43    Page 2 of 3




{00219259} 
3 
 

 
 
Description and Date  
 

Bankruptcy Court 
Docket Number 

Ex Parte Order Replacing Debtors’ Objection to City of Detroit’s 
Motion for Relief from the Automatic Stay to correct for Inadvertent 
Disclosure of Confidential Information (6/2/09). 
 

1190 

Debtors’ Amended Objection to City of Detroit’s Motion for Relief 
from the Automatic Stay (6/3/09) (replacing Docket No. 1169). 
 

1194 

  
 

 

 
 
 
 
 
 
 
 
 
 
 
Dated:  July 16, 2009 
 

Respectfully submitted, 
 
SCHAFER AND WEINER, PLLC 
 
By:  / s / Michael R. Wernette
 DANIEL J. WEINER  (P32010) 
 MICHAEL WERNETTE  (P55659) 
 Attorneys for Debtors 
 40950 Woodward Ave., Ste. 100 
 Bloomfield Hills, MI 48304 
 (248) 540-3340 
 mwernette@schaferandweiner.com 
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