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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
Inre:
Case No. 15-11874 (KG)
HAGGEN HOLDINGS, LLC, etal.,!

Debtors.
Ref. Docket No. 1136

)
)
)
)
) (Jointly Administered)
)
)
; Objection Deadline: March 7, 2016, at 4:00 p.m. (ET)

NOTICE OF ADDITIONAL ENGAGEMENT LETTER
BETWEEN DEBTORS AND KPMG LLP

PLEASE TAKE NOTICE that, by order dated January 4, 2016, the Court
approved Haggen Holdings, LLC and its affiliated debtors and debtors-in-possession identified
in the footnote below (collectively, the “Debtors”) retention of KPMG LLP (“KPMG?”) as tax
consultants to the Debtors [Docket No. 1136] (the ”Retention Order”).

PLEASE TAKE FURTHER NOTICE that the Retention Order approved an
engagement letter between the Debtors and KPMG (subject to any modifications in the Retention
Order) and contemplated that the Debtors and KPMG might enter into additional engagement
letters for KPMG to provide additional services to one or more of the Debtors. Pursuant to
paragraph 5 of the Retention Order, the Debtors are required to file such additional engagement
letter(s) with the Court and serve such engagement letter(s) upon the parties specified in the
Retention Order. The Retention Order also provides that such parties have ten (10) days to
object to the engagement letters(s).

PLEASE TAKE FURTHER NOTICE that, on February 25, 2016, the Debtors
and KPMG entered into an additional engagement letter pursuant to which KPMG will perform
certain tax compliance and general tax consulting services for the Debtors (the “Additional
Engagement Letter”). All services described in the Additional Engagement Letter will be subject
to the provisions of the Retention Order. A copy of the Additional Engagement Letter is
annexed hereto as Exhibit A.

PLEASE TAKE FURTHER NOTICE that, in accordance with the Retention
Order, any objections to the Additional Engagement Letter must be filed with the Court and be
served upon and received by the undersigned counsel so as to be received no later than March
7, 2016, at 4:00 p.m. (ET) (the “Objection Deadline™).

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Haggen Holdings, LLC (7558), Haggen Operations Holdings, LLC (6341), Haggen Opco South, LLC
(7257), Haggen Opco North, LLC (5028), Haggen Acquisition, LLC (7687), and Haggen, Inc. (4583). The mailing
address for each of the Debtors is 2211 Rimland Drive, Bellingham, WA 98226.
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PLEASE TAKE FURTHER NOTICE that, pursuant to the Retention Order, if no
objections are received by the undersigned counsel prior to the Objection Deadline, then
the Additional Engagement Letter, including the terms and conditions thereof, as modified
by the Retention Order, shall be approved without further notice or hearing. If an
objection is properly filed and served and such objection is not otherwise resolved, the Debtors
will promptly schedule a hearing before the Court.

Dated: February 26, 2016 YOUNG CONAWAY STARGATT & TAYLOR, LLP

[s/ 1an J. Bambrick

Matthew B. Lunn (No. 4119)
Robert F. Poppiti, Jr. (No. 5052)
lan J. Bambrick (No. 5455)
Ashley E. Jacobs (No. 5635)
Rodney Square

1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1256

-and-

STROOCK & STROOCK & LAVAN LLP
Frank A. Merola (admitted pro hac vice)
Sayan Bhattacharyya (admitted pro hac vice)
Elizabeth Taveras (admitted pro hac vice)
180 Maiden Lane

New York, New York 10038

Telephone: (212) 806-5400

Facsimile: (212) 806-6006

Counsel to the Debtors and Debtors-In-Possession

01:18363270.2
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Exhibit A

Additional Engagement Letter
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KPMG LLP Telephone  +1 858 750 7100
Suite 600 Fax +1 858 750 7101
4747 Executive Drive Internet www.us. kpmg.com

San Diego, CA 82121

February 25, 2016

PRIVATE

Blake Barnett

Chief Financial Officer
Haggen Holdings, LLC
2211 Rimland Dr.
Bellingham, WA 98226

Dear Mr. Barnett:

We are pleased you have engaged KPMG LLP (KPMG) to provide tax compliance and tax
consulting services for Haggen Holdings, LLC and its affiliates; Haggen Operations Holdings,
LLC; Haggen Property Holdings, LL.C; Haggen Property Holdings 1i, LLC; Haggen Property
Holdings HI, LLC; Haggen Fuel Holdings, LLC; Haggen Opco South, LLC; Haggen Opco North,
LLC; Haggen Acquisition, LI.C; Haggen Property South, LLC; Haggen Property North, LLC;
Haggen, Inc.; and Haggen SLB, LLC (collectively, “Haggen™)' each of whom agree to be bound
by the terms of this engagement letter (including the Standard Terms and Conditions for Advisory
and Tax Services attached hererto). This letter confirms the scope and related terms of your
engagement of KPMG,

I. Tax Compliance Services

We will perform the following services:

1. We will prepare federal and state tax returns and supporting schedules for Haggen's 2015 tax
year. Our records indicate that we should prepare the following returns:

» Corporate tax returns for the following entities:
Haggen Acquisition, LLC
Haggen, Inc.
Haggen SLB, LLC (disregarded entity)

o Form 1120 — U.S. Corporation Income Tax Return

o Form 20 — Oregon Corporation Excise Tax Return

I The following entities are debtors in bankruptey: Haggen Holdings, LLC; Hagpen Operations Holdings, LLC; Haggen
Opco South, LLC; Haggen Opco North, LLC; Haggen Acquisition, LLC; and Haggen, Inc. in the case captioned In re
Hagpen Holdings, LLC. et al., Chapter 11 case No. 15-11874 (KG) pending in the United States Bankruptcy Court for
the District of Delaware (“Bankruptcy Court™),

KPMG LLP is a Delaware bmiled kabfity partnership,
the U.S member firm of KPMG International Cooperative
(*KPMG intermationai™), a Swiss entity.
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Blake Barnett

Chief Financial Officer
Haggen Hoidings, LL.C
February 25, 2016
Page 2 of 8

o Form 100 — California Corporation Franchise or Income Tax Retumn
s Partnership tax return for the following entities:

Haggen Holdings, LLC, including the following disregarded entities:

Haggen Operations Holdings, LL.C
Haggen Property Holdings, LL.C
Haggen Property Holdings I1, LLC
Haggen Property Holdings 111, LLC
Haggen Fuel Holdings, LLC
Haggen Opco South, LLC

Haggen Opco North, LLC

Haggen Property South, LLC
Haggen Property North, LLC

o Form 1065 — U.S. Return of Partnership lncome

2. If requested, we will determine the corporation’s quarterly estimated tax payments for the
2016 tax year.

This engagement letter is also intended to apply to preliminary engagement planning activities
related to the tax returns specified above for the immediately succeeding tax year.

After you have returned to us a signed copy of this letter, we will automatically prepare, for your
filing, a request for extension of time to file the appiicable return(s). We will automatically file
(either electronically or by paper) the extensions for which there are no tax payments due. By
signing this engagement letter, you have authorized KPMG to file extensions with no tax payments
due on your behalf.

We will prepare these returns from the information you submit. We will not audit or independently
verify the data you submit. However, we may ask for clarification of some of the information. Qur
engagement cannot be relied on to uncover errors, omissions, or irregularities, should any exist in
the underlying information incorporated in the tax return(s). However, we will inform you of any
such matters that come to our attention. Because management has ultimate responsibility for the
tax returns, please have the appropriate corporate officials review the returns before an officer
signs and fifes the returns.

Please note that if Haggen had a taxable presence (e.g., an employee within the jurisdiction or any
tangible property owned or rented within the jurisdiction) in a jurisdiction not listed above, it may
be subject to income or franchise tax in that jurisdiction, depending upon the particular facts. It is
Haggen’s obligation to notify KPMG if assistance is needed to determine whether Haggen is liable
for income or franchise tax or has a filing requirement in any jurisdiction not listed above.
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Blake Barnett

Chiet Financial Officer
Haggen Holdings, LLC
February 25, 2016
Page 3 of §

All returns are subject to examination by the taxing authorities. In the event of an examination,
Haggen may be requested to produce documents, records, or other evidence to substantiate the
items of income and deduction shown on the tax returns. In preparing your returns, we rely on
your representations that you understand and have complied with applicable documentation
requirements for Haggen’s income, expenses, deductions, and credits. If an examination occurs,
and if you and we agree to have KPMG assist or represent Haggen in the examination, any such
additional services and the fee therefore would be set forth in a separate engagement letter.

Tax Return Standards

KPMG applies elevated standards in preparing tax returns. These standards are dependent on
certain characteristics of the entity to which our services will be directed as follows:

1. For U.S. public companies or “large private entities” (i.e., private entities with prior year
gross revenues of $300 million or more reflected in audited financial statements prepared
in accordance with U.S. generally accepted accounting principles): We must be able to
determine that (1} there is "substantial authority" for an undisclosed return position (i.e.,
the weight of authorities in support of a position is substantial in relation to the weight of
authorities in opposition to the position) and (2) a disclosed return position has at least a
“realistic possibility” of being sustained on its merits (i.e., approximately a one-in-three
or greater likelihood of success if challenged by a tax authority). The laws of some states
(e.g., New York) also may impose more stringent return preparation standards for state
tax returns. For positions pertaining to a "Tax Shelter" (as defined in IRC
§6662()2NCH(ii)) or a “reportable transaction™ with a significant purpose of tax
avoidance, tax practitioners must generally conclude their advice satisfies the “more likely
than not” standard; if the taxpayer is advised regarding potential taxpayer penalties, tax
practitioners may conclude at a “substantial authority” level.

2. For “other private entities” (i.e., entities that do not fall within the definitions above as a
U.S. public company or large private entity): We must be able to determine that a return
position is at least “more likely than not” to be upheld (i.e., has a greater than 50 percent
likelihood of success if challenged by the taxing authorities).

3. If a return position relates to a transaction that is a “principal purpose transaction,” we
must arrive at a “should” confidence level (i.e., approximately a 70% or greater likelihood
of success if challenged by the taxing authorities) with respect to the position.

4. We will not render any advice with respect to a federal or state “listed transaction” or any
transaction that is substantially similar to a federal or state “listed transaction.”
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Blake Barnett

Chief Financial Officer
Haggen Holdings, LLC
February 25, 2016
Page 4 of 8

In determining whether a return position meets the appropriate standard, we will not take into
account the possibility that a tax return will not be audited, that an issue will not be raised on audit,
or that an issue will be settled. We will inform you as soon as possible if, during our preparation,
we determine circumstances exist that prevent us from completing the tax return under these
standards.

Electronic Filing

KPMG will electronically file the returns and extensions we prepare for you that are subject to tax
authority mandates. The filing instructions that KPMG provides to you will indicate the returns
and extensions that KPMG has electronically filed on your behalf, if any, and will provide
instructions and filing copies for your paper filing of the returns that were not electronically filed.

I. Tax Consulting Services

This engagement letter also covers tax consulting matters that may arise for which you seek our
advice, both written and oral, and that are not the subject of a separate engagement letter. We will
apply the elevated standards described in the “Tax Return Standards” section of this letter with
respect to any such advice which would cause KPMG to be considered a tax return preparer under
Treasury Regulation §301.7701-15. KPMG will not render any advice with respect to a federal or
state “listed transaction” or any transaction that is substantially similar to a federal or state “listed
transaction.”

If matters exceed the scope of this engagement letter, we will issue a separate engagement letter
or clarifying addendum to confirm the scope and related terms. Furthermore, a separate
engagement letter will be issued for each discrete tax consulting project not specified in this
engagement letter (e.g., transfer pricing study, corporate acquisition or disposition, etc.) and for
tax controversy representation. To be of greatest assistance to Haggen, we should be advised in
advance of proposed transactions.

When, in the course of providing general tax consulting services, it is determined that the service
would exceed the scope of this letter, preliminary engagement planning activities undertaken prior
to the issuance of a separate engagement letier for the discrete tax consulting project are intended
to be covered by this engagement letter,
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Blake Barnett

Chief Financiat Officer
Haggen Holdings, LLC
February 25, 2016
Page 5 of 8

Written advice provided to you under this engagement letter will be based on facts,
representations, assumptions, and other information you provide to us, the completeness, accuracy
and timeliness of which are critical factors in our ability to timely and accurately complete our
services. Unless you request and we agree under a separate writing (a newly issued engagement
letter or addendum to this engagement letter) after our advice has been issued in final form to you,
KPMG will not update our advice to take into account your updating the facts you provide to us
through your discovery of new or additional facts, or your updating any information that may have
formed the basis of any assumptions we made in developing our advice. In rendering advice, we
will consider tax authorities that are subject to change, retroactively and/or prospectively, and any
such changes could atffect the advice we issue to you.

Fees

I Tax Compliance Services

Tax Return Preparation (ltem | above)

Our fee for tax compliance services will be based on actual time incurred to complete the work at
65% of our standard hourly rates for the individuals involved in providing the services; not to
exceed $125,000.

In addition, we will bill you for our out-of-pocket expenses (e.g., travel, lodging, meals, etc.).

These fees are not dependent on tax or other savings achieved or otherwise based in any way on
results obtained.

We will endeavor to notify you if we encounter any circumstances that warrant additional time or
expense. If such matters exceed the scope of this engagement letter, we will issue an addendum
or separate engagement letters to confirm the scope and related terms of any additional
engagements,

Haggen agrees to pay properly submitted invoices upon receipt, no later than thirty (30) days from
the invoice date, or otherwise in accordance with any procedures approved by the Bankruptcy
Court for the allowance and payment of fees and expenses for professional services.

2016 Quarterly Estimated Tax Pavments (Jtem 2 above)

Qur fees for preparation of 2016 quarterly estimated tax payments will be based on the actual time
incurred to complete the work at 65% of our standard hourly rates for the individuals involved in
providing the services.

In addition, we will bill you for our out-of-pocket expenses (e.g., travel, lodging, meals, etc.).
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Blake Barnett

Chief Financial Officer
Haggen Holdings, LLC
February 25, 2016
Page 6 of 8

Our fees for tax compliance services will be billed as incurred. Haggen agrees to pay properly
submitted invoices upon receipt, no later than thirty (30) days from the invoice date, or otherwise
in accordance with any procedures approved by the Bankruptcy Court for the allowance and
payment of fees and expenses for professional services.

Il Tax Consulting Services

Our fees for any tax consulting services under this engagement will be based on the actual time
incurred to complete the work at 80% of our standard hourly rates for the individuals involved in
providing the services.

In addition, we will bill you for our out-of-pocket expenses (e.g., travel, lodging, meals, etc.).

Qur fees for tax consulting services will be billed as incurred. Haggen agrees to pay properly
submitted invoices upon receipt, no tater than thirty (30) days from the invoice date, or otherwise
in accordance with any procedures approved by the Bankruptcy Court for the allowance and
payment of fees and expenses for professional services.

Bankruptcy Court Process

KPMG acknowledges that the Bankruptcy Court must approve its fees in order to be compensated
or receive reimbursement for its expenses. In that regard, KPMG intends to file applications with
the Court for allowance of compensation and reimbursement of expenses in accordance with the
Bankruptcy Code, the Bankruptey Rules, the Local Bankruptcy Rules, and any order of the
Bankruptcy Court establishing procedures for compensation and reimbursement of expenses for
professionals. The Debtors acknowledge that professional time required to prepare detailed
applications in accordance with the Bankruptcy Code, applicable rules and guidelines differs from
KPMG's normatl billing procedures and, as a result, requires significant effort by KPMG to comply
therewith. As a result, the Debtors agree that KPMG shall be reimbursed for such professional
time incurred.
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Blake Barnett

Chief Financial Officer
Haggen Holdings, LLL.C
February 25, 2016
Page 7 of 8

Consent to Disclose and Use Tax Return Information

Federal law prohibits our disclosing, without your consent, your tax return information to third
parties or our use of that information for purposes other than the preparation of your return. As
part of offering our services to you, we may disclose your income tax return information to certain
other entities or service providers including KPMG Global Services Private Limited (KGS), an
entity that is sitused in India and controlled by KPMG LLP, the United States member firm of
KPMG International, and certain other KPMG International Member Firms, or any successor
entity to KGS. In executing this engagement letter, you authorize KPMG to disclose your tax
return information to KGS or its successor, or such other third party service providers as you may
request or as may be required for purposes of completing the services under this engagement letter.
Your consent will be valid until such time as we have completed the services described in, and
any services that are ancillary to, those described in this engagement letter,

* ¥ ok % ok ok %

The attached Standard Terms and Conditions for Advisory and Tax Services (Standard Terms and
Conditions) are made a part of this engagement letter.

Any work performed in connection with this engagement before the execution date of this letter
is also governed by the terms of this letter and the Standard Terms and Conditions.

Please sign the enclosed copy of this letter to confirm our agreement and return it to us as soon as
possible so that we may begin work on this engagement.

Unless otherwise terminated, modified, or superseded in writing, this engagement letter is intended
to apply for a period of 15 months from the date of signing by the client. In addition, effective as
of the date of signing, this engagement letter supersedes any and all previously issued engagement
letters pertaining to the services described above.
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(a)

(b)

(c)

d)
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KPMG LLP
Standard Terms and Conditions for Advisory and Tax Services

Services; Client Responsibilities.

References herein to Client shall refer to the addressee of the
Proposat or Engagement Letter to which these Standard Terms and
Conditions are attached or incorporated {the “Engagement Letter”)
and references herein to KPMG shall refer to KPMG LLP, a
Delaware registered limited liability parinership and the United
States member firm of the KPMG network of independent firms (the
“KPMG Network™). Client, its parent company and their affiliates,
and their respective directors, officers, employees, and agents are
collectively referred 1o herein as the “Client Parties.” KPMG, the
other member firms of the KPMG Network and firms and entities
controlled by, or under common control with, one or more such
member firms (collectively, the “Member Firms™), and their
affiliates, and their respective partners, principals, employees, and
agents are cotlectively referred to herein as the “KPMG Parties.”

It is understood and agreed that KPMG’s services may inciude
advice and recommendations; but ali decisions in connection with
the implementation of such advice and recommendations shall be
the responsibility of, and made by, Client. KPMG will not perform
management functions or make management decisions for Client.

If KPMG audits the financial statements of Client or provides any
other attestation services to Client, the rules of the American
Institute of Certified Public Accountants (*AICPA™) require Client
to agree to the following provistons of this Paragraph 1(c). In
connection with KPMG's provision of services under the
Engagement Letter, Client agrees that Client, and not KPMG, shall
perform the following functions: (i} make all management decisions
and perform all management functions; (i} designate an individual
who possesses suitable skill, knowledge and experience, preferably
within senior management, o oversee such services, and to evaluate
the adequacy and results of such services; (iii} accept responsibility
for the results of such services; and (iv) establish and maintain
internal contrels over the processes with which such services are
concerned, including monitoring on-going activities.

Subseguent to the completion of this engagement, KPMG will not
update its advice, recommendations or work product for changes or
modifications 1o the law and regulations, or to the judiciai and
administrative interpretations thereof, or for subsequent events or
transactions, unless Client separately engages KPMG to do so in
writing after such changes or modifications, interpretations, events
or transactions,

Tax on Services. All fees, charges and other amounts payable to
KPMG under the Engagement Letter do not inciude any sales, use,
excise, value added or other applicable taxes, tariffs or duties,
payment of which shall be Client’s sole responsibility, excluding
any applicable taxes based on KPMG's net income or taxes arising
from the employment or independent contractor relationship
between KPMG and its personnel,

Termination, Either party may terminate the Engagement Letter at

any time by giving written notice 1o the other pany not less than 30
calendar days before the effective date of termination.

sTC

Page 1

(a)

(b)

(©)

Ownership and Use of Deliverables.

KPMG has created, acquired, owns or otherwise has rights in, and
may, in connection with the performance of services under the
Engagement Letler, use, provide, modify, create, acquire or
otherwise obtain rights in, (i) concepts, ideas, methods,
methodologies, procedures, processes, know-how, technigues,
modeis, templates and sofiware and (ii) the general elements of
style, design, art work and graphics and content of pgeneral
applicability included in KPMG’s Peliverables (as defined below)
or work product not specific to Client or the services under the
engagement lfetter (collectively, the "KPMG Property™). KFPMG
retains all ownership and use rights in the KPMG Property. Client
shail acquire no rights or interest in the KPMG Property, except as
expressly provided in the next paragraph, KPMG acknowledges
that KPMG Property shall not include any of Client’s confideniial
information or tangible or mtangible property, and KPMG shall
have no ownership rights in such property.

Except for KPMG Property, and upon fult and final payment to
KPMG under the Engagement Letier, the tangible items specified as
deliverables or work product in the Engagement Letter including
any intellectual  properly rights appurienant thereto  (the
“Deliverables”) will become the property of Client. If any KPMG
Property 15 contained in any of the Deliverables, KPMG hereby
grants Client a royalty-free, paid-up, non-exciusive, perpetual
license to use such KPMG Property in connection with Client’s use
of the Deliverables. Client acknowledges and agrees that KPMG
shall have the right to retain for its files copies of each of the
Deliverables, subject to the provisions of Paragraph 11 below.

Client acknowledges and agrees that any advice, recommendations,
information, Beliverables or other work product provided to Client
by KPMG in connection with the services under the Engagement
Letter is intended for Client’s sole benefit and KPMG does not
authorize any other party fo rely upon such adviee,
recommendations, information, Deliverables or other work product
and any such reliance shall be at such party’s sole risk. Client
agrees that if it makes such advice, recommendations, information
or work product available to any third party other than as expressty
permitted by the Engagement Letter the provisions of Paragraph
8(b) shall apply unless Client provides the written notice to the third
party in substantially the form of Appendix A hereto (the “Notice™),
which Notice shall be acknowledged in writing by such third party
and returned 1o Client. Upon request, Client shall provide KIPMG
with a copy of the foregoing Notice and acknowledgement and any
notice and acknowledgement sent to Client by such third party as
contemplated by the Notice. Client may only make a Deliverable
bearing the “KPMG™ name or logo available to a third party in its
entirety. Notwithstanding the foregeing, (i) in the event of a
disclosure made by Client that is required by law, that is made to a
regulatory authority having jurisdiction over Client or that is made
pursuant to Paragraph 18(a) below, no acknowledgement of the
Notice shail be required and (ii) no Notice or acknowledgement
shalt be required with respect to disclosures expressly authorized by
the Engagement Letter.

Warranties. KPMG's services under the Engagement Letier are
subject to and will be performed in accordance with AICPA and
other professional standards applicable to the services provided by
KPMG under the Engagement Letter and in accordance with the

October 1, 2011 Release*




{a)

(b)

(¢}
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KPMG LLP
Standard Terms and Conditions for Advisory and Tax Services

terms thereof. KPMG disclaims all other warranties, either express
or implied.

Limitation on Damages. Except for the respective indemnification
obtligations of Client and KPMG set forth herein, the Liability of the
Client Parties and the KFMG Parties to one another, on account of
any actions, damages, claims, liabilities, costs, expenses or losses in
any way arising out of or relating to the services performed under
the Engagement Letter shall be limited to the amount of fees paid or
owing to KPMG under the Engagement Letter. In no event shall
any of the Client Parties or any of the KPMG Parties be liable for
consegquential, special, indirect, incidentaf, punitive or exemplary
damages, costs, expenses, or losses (including, without limitation,
lost profits and opportunity costs). For avoidance of doubt, any
damages awarded against any of the Client Parties or the KPMG
Parties based on a third parly claim subject to indemnification
hereunder shall not be subject to the disclaimer in the previous
sentence. The provisions of this Paragraph shal} apply regardiess of
the form of action, damage, claim, liability, cost, expense, or loss
asserted, whether in contract, statute, tort (including but not limited
to negligence) or otherwise.

Infringement.

KPMG hereby agrees to indemnify, hold harmless and defend the
Client Parties from and against any and afl claims, labilities, losses,
expenses (including reasonable attorneys’ fees), fines, penalties,
taxes or damages {collectively "Liabilities") asserted by a third party
against any of the Client Parties to the extent such Liabilities result
from the infringement by the Deliverables (including any KPMG
Property contained therein} of such third party's patents issued as of
the date of the Engagement Letfer, trade secrets, trademarks or
copyrights. The preceding indemnification shall not apply to any
infringement to the extent arising out of (i} use of the Deliverables
other than in accordance with applicable documentation or
instructions supplied by KPMG or other than for Client’s internal
business purposes; {ii) any alteration, modification of revision of the
Deliverables not expressly agreed to in writing by KPMG; or (i)
the combination of the Deliverables with materials not supplied or
approved by KPMG.

In case any of the Deliverables (including any KPMG Property
contained therein) or any portion thereof is held, or in KPMG’s
reasonable opinion is likely to be held, to constitute infringement,
KPMG may, within a reasonable time, at its option either: (i) secure
for Client the right to continue the use of such infringing item; or
(ii} replace, at KPMG's sole expense, such item with a substantially
equivalent non-infringing item or medify such item so that it
becomes non-infringing. In the event KPMG is, in its reasonable
discretion, unable to perform either of the options described in
clauses (i) or (if) above, Client shall return the allegedly infringing
item to KPMG, and KPMG’s soic liability shall be to refund 1o
Client the amount paid to KPMG for such item; provided that the
foregoing shali not be construed to limit KPMG’s indemnification
obligation set forth in Paragraph 7(a) above.

The provisions of this Paragraph 7 state KPMG’s entire liability and
Client's sole and exclusive remedy with respect to any infringement
or claim of infringement.

STC
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8.

(a)

{b)

<}

9.

(a)

(b

{e)

Indemnification.

KPMG agrees to indemnify, hold harmless and defend the Client
Parties from and against any and all Liabilities for physical injury
to, or illness or death of, any person regardless of status, and
damage to or destruction of any tangible property, which any of the
Client Partics may sustain or incur, to the extent such Liabilities
result from the negligence or willful misconduct of the KPPMG
Parties. Client agrees to indemnify, hold harmless and defend the
KPMG Parties from and against any and all Liabilities for physical
injury to, or illness or death of, any person regardless of status, and
damage 1o or destruction of any tangible property, which any of the
KPMG Parties may sustain or incur, to the exten{ such Liabilities
resuli from the negligence or willful misconduct of the Client
Parties.

In accordance with Paragraph 4(c), Client agrees to indemnify,
defend and hold harmless the KPMG Parties {rom and against any
and alf Liabilities incurred or suffered by or asserted against any of
the KPMG Parties in connection with a third party claim to the
extent resulting from such party’s reliance upon KPMG's advice,
recommendations, information, Deliverabies or other work product
as a result of Client’s disclosure of such advice, recommendations,
information or work product without adhering to the notice
requirements  of Paragraph  4(c) above. The foregoing
indemnification obiigation shall apply regardiess of whether the
third party claim alieges a breach of contract, violation of statute or
tort {including without limitation negligence) by KPMG.

The party entitled 10 indemnification (the “Indemnified Party™} shalt
promptiy notify the party obligated to provide such indemnification
{the “Indemnifying Party”) of any claim for which the Indemnified
Party seeks indemnification. The Indemnifying Party shall have the
right to conduct the defense or settlement of any such claim at the
Indemnifying Party's sole expense, and the Indemnified Party shall
cooperate with the Indemnifying Party. The party not conducting
the defense shall nonetheless have the right to participate in such
defense at its own expense. The Indemnified Party shall have the
right 1o approve the settiement of any claim that imposes any
fiability or obligation other than the payment of money damages for
which the Indemnifying Party has accepted responsibility.

Cooperation; Use of Information.

Client agrees 1o cooperate with KPMG in the performance of the
services under the Engagement Letter and shall provide or arrange
to provide KPMG with timely access 1o and use of the personnel,
facilities, equipment, data and information necessary for KPMG to
perform the services under the Engagement Letter.  The
Engagement Letter may set forth additional details regarding
KPMG's access 1o and use of personnel, facilities, equipment, data
and information.

The Engagement Letter may set forth additional obligations of
Client in connection with the services under the Engagement Letter
necessary for KPMG 1o perform its obligations under the
Engagement Letter, Client acknowledges that its failure to satisfy
these obligations could adversely affect KPMG’s ability to provide
the services under the Engagement Letter.

Client acknowledges and agrees that KPMG witl, in performing the
services under the Engagement Letter, base its conclusions on the
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facts and assumptions that Client furnishes and that KPMG may use
data, material, and other information furnished by or at the request
or direction of Client without any independent investigation or
verification and that KPMG shall be entitled to rely upon the
accuracy and completeness of such data, material and other
information, Inaccuracy or incompleteness of such data, material
and other information furnished to KPMG could have a material
adverse effect on KPMG’s conclusions.

Independent Contractor. It is understood and agreed that each of
the partties hereto is an independent contractor and that neither party
is or shail be considered an agent, distributor or representative of the
other. Neither party shall act or represent itself, directly or by
implication, as an agent of the other or in any manner assume or
create any obligation on behal{ of, or in the name of, the other.

Confidentiality.

*“Confidential information™ means all documents, sofiware, reports,
data, records, forms and other materials obtained by one party (the
“Receiving Party™) from the other party (the “Disclosing Party™) or
at the request or direction of the Disclosing Party in the course of
performing the services under the Engagement Letier; (i) that have
been marked as confidential; (i) whose confidential nature has been
made known by the Disclesing Party to the Recetving Party; or (iii)
that due to their character and nature, a reasonable person under like
circumstances would treat as confidential.  Notwithstanding the
foregoing, Confidential Information does not include information
which: (1) is already known 1o the Receiving Party at the time of
disclosure by the Disclosing Party; (2} is or becomes publicly
known through ne wrongful act of the Receiving Party; (3) is
independently developed by the Receiving Party without benefit of
the Disclosing Party's Confidentiai Information; (4) relates to
information provided by KPMG relating to the tax treatment or tax
structure of any transaction; (3) the Receiving Party determines is
required to be maintained or disclosed by the Receiving Party under
sections 6011, 6111 or 6112 of the Internal Revenue Code (“IRC™)
or the regulations thereunder or under any simifar or analogous
provisions of the laws of a state or other jurisdiction; or {6} is
received by the Receiving Party from a third parly without
restriction and without a breach of an obligation of confidentiaiity.

The Receiving Party will deliver to the Disclosing Party or destroy
all Confidential Information of the Disclosing Party and all copies
thereof when the Disclosing Party requests the same, except for
copies retained in work paper files or records, anything that may be
stored in back up media or other electronic data storage systems,
latent data and metadata. Except as otherwise set forth in this
Paragraph 11 or Paragraph 15 below, the Receiving Party shall not
disclose to any person, firm or entity any Confidential Information
of the Disclosing Party without the Disclosing Party’s express, prior
written permission; provided, however, that notwithstanding the
foregoing, the Receiving Party may disclose Confidential
Information 1o the extent that it is required or necessary to be
disclosed pursuant to a statutory or regulatory provision or court or
administrative order, or, subject to appropriate conditions of
confidentiality, to fulfill professional obligations and standards
(including quality and peer review) or 1o submit and process an
insurance claim,

The KPMG Parties may aggregate Client information with
information from other sources in connection with thought
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leadership projects, to improve the delivery of services to clients
and fo aflow clients to evaluate various business transactions and
opportunities.  The KPMG Parties will only use this information
without attribution to Client and under circumstances where Client
will not be identified as the source of the information.

KPMG may also use Client information and information relating to
the services rendered under the Engagement Letter for the purpose
of permitting the KPMG Parties to access and share knowledge and
information selely among the KPMG Parties. The KPMG Parties
receiving this information will be obligated to comply with
confidentiality obligations with respect to such information in
accordance with this Paragraph 11,

Each party shall exercise the same level of care to protect the other’s
information as it exercises to protect s own confidential
information but in no event less than reasonable care, except to the
extent that applicabie law or professional standards impose a higher
requirement.

If the Receiving Party receives a subpoena or other validly issued
administrative or judicial demand requiring 1 fo disclose the
Disclosing Party’s Confidential Informatien, the Receiving Party
shalf, unless prohibited by law, provide prompt writien notice to the
Disclosing Party of such demand in order to permit it 1o seck a
protective order. So long as the Receiving Party gives notice as
provided herein, the Receiving Party shall be entitled to comply
with such demand to the extent required by law, subject to any
protective order or the iike that may have been entered in the matter,
In the event the Receiving Party is requested fo testify or produce its
documents relating to the services under the Engagement Letter
pursuant to subpoena or other legal process in judicial or
administrative proceedings to which it is not a party, or in
connection with an informal inquiry or investigation with the
consent of the Disclosing Party, the Disciosing Party shall reimburse
the Receiving Party for its time and expenses, including reasonable
attorney’s fees, incurred in responding to such requests.

Assignment. Subject to Paragraph 15 below, neither party may
assign, transfer or delegate any of its rights or obligations without
the prior written consent of the other party, such consent not to be
unreasonably withheld,

Governing Law; Severability. The Engagement Letter and these
Standard Terms and Conditions shall be governed by and construed
in accordance with the laws of the State of New York, without
regard to its conilict of laws provisions. In the event that any ferm
or provision of the Engagement Letter or these terms shall be held to
be invalid, void or unenforceable, then the remainder of the
Engagement Letter and these terms shall not be affected, and each
such term and provision shall be valid and enforceable to the fullest
extent permitted by law.

Alternative Dispute Resolution.

Any dispute or claim arising out of or relating to the Engagement
Letter between the parties or the services provided thereunder shall
be submitted first to non-binding mediation (unless either party
elects to forego mediation by initialing a written request for
arbitration) and if mediation is not successful within 90 days afier
the issuance by one of the parties of a request for mediation then to
binding arbitration in accordance with the Rules for Non-
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Administered Arbitration of the International Enstitute for Conflict
Prevention and Resolution (the “IICPR™). Any issue concerning the
exient 1o which any dispute is subject to arbitration, or any dispute
concerning the applicability, interpretation, ot enforceability of
these dispute resolution procedures, including any contention that
all or part of these procedures is invalid or unenforeeable, shall be
governed by the Federal Arbitration Act and resolved by the
arbitrators. By operation of this provision, the parties agree to
forego litigation over such disputes in any court of competent
jurisdiction.

Mediation, if selected, may take place at & location to be designated
by the parties using the Mediation Procedures of the HICPR, with the
exception of paragraph 2 (Selecting the Mediator}.

Arbitration shall take place in New York, New Yerk. The
arbitration pane! shall have no power to award non-monetary or
equitable relief of any sort except as provided in HCPR Rule 13
(Interim Measures of Protection). Damages that are inconsistent
with any applicable agreement between the parties, that are punitive
in nature, or that are not measured by the prevailing party’s actual
damages shall be vnavailable in arbitration or any other forum. In
no event, even if any other portion of these provisions is held to be
invalid or unenforceable, shall the arbitration panel have power to
make an award or impose a remedy that could not be made or
imposed by a court deciding the matter in the same jurisdiction.

Either party may scek to enforce any written agreement reached by
the parties during mediation, or 10 confirm and enforce any final
award entered in arbitration, in any court of competent jurisdiction.

Notwithstanding the agreement to such procedures, either party may
seek equitable relief to enforce its rights in any court of competent
jurisdiction.

Use of Member Firms and Third Party Service Providers.

Client acknowledges and agrees that the services under the
Engagement Letter, including any applicable tax advice, may be
performed by a Member Firm located outside of the United States.
Client understands that each Member Firm is a separate, distinct and
independent legat entity and is not a partner, principal, agent or
affiliate of KPMG and KPMG is not a partner, principal, agent or
affiliate of any other Member Firm.

Client further acknowledges that in connection with the
performance of services under the Engagement Letter, KPMG and
Member Firms, in their discretion or at Client’s direction. may
utilize the services of third party service providers within and
without the United States to complete the services under the
Engagement Letter.

KPMG uses third party service providers within and without the
United States to provide at KPMG’s direction administrative and
clerical services to KPMG. These third party service providers may
in the performance of such services have limited access to
information, including but not limited to Confidential Information,
received by KPMG from or at the request or direction of Client.
KPMG represents to Client that each such third party service
provider has agreed to cenditions of confidentiality with respect to
Client’s information to the same or similar extent as KPMG has
agreed to pursueni to Paragraph 11 above. KPMG has full
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responsibility to cause these third party service providers to comply
with such conditions of confidentiality and KPMG shall be
responsible for any consequences of their failure to compiy.

Accordingly, Client consents to KPMG’s disclosute to a Member
Firm or third party service provider and the wse by such Member
Firm and third party service provider of data and information,
including but not timited to Confidential Information, received from
or at the request or direction of Client for the purposes set forth in
Paragraph 11 and this Paragraph 15,

Any services performed by a Member Firm or third party service
provider shall be performed in accordance with the terms of the
Engagement Letter and these Standard Terms and Conditions,
including Paragraph 11 (Confidentiality}, but KPMG shali remain
responsible to Client for the performance of such services. Client
agrees that any claim relating to the services under the Engagement
Letier may oaly be made against KPMG and not any other Member
Firm or third party service provider referred 1o above.

Miscellaneous.

Sarbanes-Oxley. Except as otherwise set forth in the Engagement
Letter, in accepting this engagement, Client acknowledges that
completion of this engagement or acceptance of Deliverables
resuiting from this engagement will not constitute a basis for
Client’s assessment or evaluation of internal contrel over finaacial
reponting and disclosure controis and procedures, or its comptiance
with its principal officer certification requirements under Seclion
302 of the Sarbanes-Oxley Act of 2002 (the “Act”). The services
under the Engagement Letter shall not be construed to support
Client’s responsibilities under Section 404 of the Act requiring each
annual report filed under Section 13(a) or 15(d) of the Securities
Exchange Act of 1934 te contain an internal control report from
management.

Electronic  Communications. KPMG and Client may
communicate with one another by electronic mail or otherwise
transmit documents in electronic form during the course of this
engagement. Each party accepts the inherent risks of these forms of
communication (including the security risks of interception of or
unauthorized access io such communications, the risks of corruption
of such communications and the risks of viruses or other harmful
devices). Client agrees that the final hardcopy version of a
document, including a Deliverable, or other written communication
that KPMG transmits to Client shall supersede any previous
versions transmitted electronically by KPMG to Client unless no
such hard copy is transmitted.

California Accountancy Act. For engagements where services
will be provided by KPMG through offices located in Califoraia,
Client acknowledges that certain of KPMG's personnel who may be
considered "owners" under the California Accountancy Act and
implementing regulations (California Business and Professions
Code section 5079a); 16 Cal. Code Regs. sections 31 and 51.1) and
who may provide services in connection with this engagement, may
not be licensed as certified public accountants under the laws of any
of the various states.

Volume Rebates. Where KPMG is reimbursed for expenses, it is

KPMG's policy to bill clients the amount incurred at the time the
good or service is purchased. f KPMG subsequently receives a
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volume rebate or other incentive payment from a vendor refating to
such expenses, KPMG does not credit such payment to Client.
Instead, KPMG applies such payments to reduce its overhead costs,
which costs are taken into account in determining KPMG's standard
billing rates and certain transaction charges that may be charged to
clients,

Use of Names and Logos. Except as permitted by law or the terms
of the Engagement Letter, neither party shall acquire hereunder any
right to use the name or logo of the other party or any part thercof.
Any such use shall require the express written consent of the owner

party.

Privileged Communications.  Information relating to advice
KPMG provides to Client, including communications between
KPMG and Client and material KPMG creates in the course of
providing advice, may be privileged and protected from disclosure
to the IRS or other governmental authority in certain circumstances.
As KPMG is not able to assert the privilege on Client’s behalf with
respect to any communications for which privilege has been waived,
Client agrees to promptly notify KPMG of any such waivers,
whether resulling from communications with KPMG or third parties
in the same or a related matter. Client also understands that
privilege may not be available for communications with an audit
client and that KPMG personnel providing audit and non-audit
services will discuss matters that may affect the audit to the extent
required by applicable professional standards. Client agrees that
KPMG will not assert on Client's behalf any claim of privilege
unless Client specifically instructs KPMG in writing to do so afier
discussing the specific request and the grounds on which such
privilege claim would be made. Noiwithstanding the foregoing,
Client acknowledges that in no event will KPMG assert any claim
of privilege that KPMG concludes, after exercising reasonable
judgment, is not valid.

Active Spreadsheets and FEiectronic Files. KPMG may use
models, electronic files and spreadsheets with embedded macros
created by KPMG to assist KPMG in providing the services under
the Engagement Letter. If Client requests a working copy of any
such model, electronic {ile or spreadsheet, KPMG may, at its
discretion, make such item available to Client for its internal use
only and such item shall be considered a Deliverable subject to
Paragraph 4 above; provided that Client is responsible for obtaining
the righi 10 use any third party products necessary to use or operate
such item.

Non-Solicitation. During the term of the Engagement Letter and
for one year thereafter, neither party shall solicit for hire as an
employee, consultant or otherwise any of the other party's personnel
who have had direct involvement with the services under the
Engagement Letter, without such other party's express writien
consent,  This prohibition shall not apply 1o any offers of
employment which resull {from a general solicitation for
employment, inciuding without limitation, through the Internet,
newspapers, magazines and radio.

Entire Agreement. The Engagement Letter and these Standard
Terms and Conditions, including the Exhibits and Appendices
hereto and thereto, constitute the entire agreement between KPMG
and Client with respect to the services under the Engagement Letter
and supersede all other oral and written representations,
understandings or agreements relating thereto.
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Additional Terms for Engagements Involving Tax Services,

Notwithstanding anything 1o the contrary set forth herein, no
provisien in the Engagement Letter or these Standard Terms and
Conditions is or is intended 1o be construed as a condition of
confidentiality within the meaning of IRC sections 6011, 6114,
6112 or the regulations thereunder, or under any similar or
anaiogous provisions of the laws of a state or other jurisdiction. In
particular, Client {and each employee, representative, or other agent
of Client} may disclose to any and ail persons, without liméation of
any kind, the tax treatment and tax structure of any transaction
within the scope of this engagement and all materials of any kind
(including opinions and other tax analyses) that are provided to
Client relating to such tax treatment and tax structure. Client also
agrees to use commercially reasonable efforts to inform KPMG of
any conditions of confidentiality imposed by third party advisors
with respect to any transaction on which KPMG advice is requested.
Such notification must occur prior to KPMG providing any advice
with respect to the transaction,

Treasury regulations under 1RC section 6011 require taxpayers to
disclose to the IRS their participation in reportable transactions and
IRC section 6707A imposes strict penalties for noncompliance.
Client agrees to use commercially reasonable efforts to inform
KPMG if Client is required to disclose any transaction covered by
the Engagement Letter as a reportable transaction to the IRS or to
any state or other jurisdiction adopting similar or analogous
provisions. IRC section 61 requires a material advisor with
respect to a reportable fransaction to disclose information on the
transaction to the IRS by a prescribed date, and IRC section 6112
requires the material advisor to maintain, and make avaifable to the
IRS upon request, a list of persons and other information with
respeet to the transaction, KPMG will use commercially reasonable
efforts to inform Client if KPMG provides Client’s identifying
information to the IRS under IRC section 6111 or 6112, or to any
state or other jurisdiction adopting similar or analogous provisions.

Unless expressly provided for, KPMG’s services do not include
representing Client in the event of a chatlenge by the IRS or other
tax or revenue authorities.

In rendering tax advice, KPMG may consider, for example, the
applicable provisions of the Internal Revenue Code of 1986, and the
Employee Retirement Income Security Act of 1974, cach as
amended, and the relevant state, local and foreign statutes, the
regulations thereunder, income tax treaties, and judicial and
administrative interpretations, thereof. These authorities are subject
1o change, retroactively or prospectively, and any such changes
could affect the validity of KPMG’s advice.
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APPENDIX A

[FORM OF NOTICE AND ACKNOWLEDGEMENT}

[Name of Third Party]
Address

The advice, recommendations and information in the document included with this notice were
prepared for the sole benefit of [Name of Client], based on the specific facts and circumstances
of {Name of Client], and its use is limited to the scope of KPMG’s engagement for [Name of
Client]. It has been provided to you for informational purposes only and you are not authorized
by KPMG to rely upon it and any such reliance by you or anyone else shall be at your or their
own risk. You acknowledge and agree that KPMG accepts no responsibility or liability in
respect of the advice, recommendations or other information in such document to any person or
organization other than [Name of Client]. You shall have no right to disclose the advice,
recommendations or other information in such document to anyone else without including a copy
of this notice and, unless disclosure is required by law or to fulfill a professional obligation
required under applicable professional standards, obtaining a signed acknowledgement of this
notice from the party to whom disclosure is made and you provide a copy thereof to [Name of
Client]. You acknowledge and agree that you will be responsible for any damages suffered by
KPMG as a result of your failure to comply with the terms of this notice.

Please acknowledge your acceptance of the foregoing by signing and returning to us a copy of
this letter.*

Very truly yours,
[Name of Client]

By:

Name:
Title:

Accepted and Agreed to on this ___ day of , 20__ by:*
[Name of Third Party

By:

Name:

Title:
*Remove in the event of a disclosure made by Client that is required by law, that is made to a
regulatory authority having jurisdiction over Client or that is made pursuant to Paragraph 18(a)
of the Standard Terms and Conditions in which case an acknowledgement is not required by the
terms of Paragraph 4(c).
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