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UNITED STATES BANKRUPTCY COURT 

 FOR THE DISTRICT OF NEW HAMPSHIRE 

 

************************************* 

In Re:      * Chapter 11   

      * Case No. 16-10602-BAH 

Hanish, LLC     *   

* 

                       * Hearing Date: 02/28/2018 

Debtor(s)   * Hearing Time: 2:00 p.m. 

      * Objection Deadline:  02/21/2018 

************************************* Counteroffer Deadline: 02/21/2018 

                                At 5:00 p.m. 

 

MOTION OF CHAPTER 11 DEBTOR-IN-POSSESSION TO SELL SUBSTANTIALLY 

ALL ASSETS PURSUANT TO 11 U.S.C. §363(b) AND (f) AND ASSUMPTION AND 

ASSIGNMENT OF EXECUTORY CONTRACTS LISTED IN PURCHASE 

AGREEMENT PURSUANT TO 11 U.S.C. §365(a) and (f) 

 

1. NOW COMES Chapter 11 Debtor-in-Possession, Hanish, LLC. (“Debtor” or 

“Hanish”), by its attorneys Notinger Law, PLLC, and moves that the Bankruptcy Court approve a 

sale of substantially all assets of the Debtor pursuant to 11 U.S.C. §363(b) and (f), Fed. R.Bankr.P. 

6004 and 6006 and LBR 6004-1, free and clear of liens, claims, interests and encumbrances, all in 

accordance with the terms and conditions of the certain Asset Purchase Agreement dated January 

10, 2018 (“the P&S”) attached hereto as Exhibit A (“the Sale”).  The Debtor also requests that it 

be allowed to assume and assign executory contracts, if any, described in the P&S, pursuant to 11 

U.S.C. §365, in order to assign them as part of the Sale.   

2. Pursuant to this Motion, the Debtor seeks to sell substantially all of its assets as 

described in the P&S (“the Assets”) to GIRI Management, LLC, a Massachusetts limited liability 

company, or its nominee or assignee, or the highest bidder (“the Buyer”) for the total sum of up to 

Six Million Five Hundred Thousand Dollars and No Cents ($6,500,000.00). The Purchase Price is 

cash payment at closing. As grounds for this Motion, the Debtor states that in the exercise of its 
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business judgment, the transaction contemplated by the P&S maximizes the value of the Assets 

and thus the proposed sale is in the best interest of the bankruptcy estate.  In addition, the Debtor 

believes that the proposed sale will generate the best return for creditors. The Debtor has generated 

a separate notice which describes the circumstances of this case and the sale’s impact on claims in 

accordance with local rules.  The notice will be sent to all creditors as part of the sale process. 

Accordingly, the Debtor requests that this Court enter an order authorizing it to sell the Assets.  

The Debtor states in support of its Motion, the following:  

BACKGROUND / JURISDICTION 

3. This Court has jurisdiction over these proceedings pursuant to 28 U.S.C. §1334 and 

this matter is a core proceeding pursuant to 28 U.S.C. §157(b)(2)(A), (N) and (O).  The Debtor 

consents to the entry of a final Order by the Bankruptcy Court on this Motion.

4. Prior to the bankruptcy filing on April 26, 2016 (“the Petition Date”), Debtor was 

formed as a New Hampshire Limited Liability Company to construct, own and operate a 59-unit 

hotel under the “Fairfield Inn and Suites by Marriott” flag, located at 8 Bell Avenue, Hooksett, New 

Hampshire (the “Hotel”). The Hotel is operating by and through a management arrangement with 

Jiten Hotel Management, Inc. (“JHM”), an affiliated company.  JHM is the managing agent for 

Debtor, which means it manages the Hotel for the Debtor’s account, in consideration for a 

management fee.  There is also a franchise agreement (the “Marriott Agreement”) with Marriott 

International, Inc. (“Marriott”) for the franchise at the Hotel. 

5. The construction of the Hotel ran into immediate problems. A burned-out house was 

buried on the property and the site costs for the project skyrocketed.  In addition, the Hotel opened 
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in 2008 in the midst of a recession.  The Hotel has had the challenge of climbing out of its 

difficulties, and it has done so.  

6.  The Hotel is a management success. Due to Debtor’s efforts and the efforts of JHM 

and its employees, the Hotel has won many awards from Trip Advisor, Booking.com, and Marriott 

(Marriott 2012 Silver Award and 2014 Gold Award). 

7. JHM is owned by Nayan Patel, one of the owners of the Hotel. All management fees 

during the case have been approved in budgets approved by the Court. 

8. Marriott entered the Marriott Agreement with the Debtor.  The contract provides 

many things, but among other things, provides for the payment of franchise fees in exchange for 

use of the Marriott flag and marks (i.e., the name “Fairfield Inn and Suites by Marriott”).  The 

franchise fee is current at this time.  There are other obligations due from the Debtor to Marriott, 

including the property improvement plan (the “PIP”) which obligates the Debtor to upgrade the 

facility every five to seven years under the Marriott Agreement.  

9. Phoenix NPL, LLC (“Phoenix NPL”, a Delaware limited liability company, 

purchased the loans underlying the Hotel and the Debtor evidenced by, among other things, a 

Construction Loan Agreement dated October 5, 2007 (the “Construction Loan Agreement”), a 

Promissory Note in the original principal amount of $5,900,000 also dated October 5, 2007 (the 

“2007 Note”) and a Promissory Note dated March 6, 2009 in the original principal amount of 

$450,000 (the “2009 Note” and collectively with the 2007 Note the “Loans”) from the Federal 

Deposit Insurance Corporation (the “FDIC”), as Receiver for The National Republic Bank of 

Chicago, the original lender to Hanish, on or about February 20, 2015.  Thereafter Phoenix NPL 

assigned the Loans to Phoenix REO, LLC (“Phoenix REO” or “Phoenix”, “Lender” or 
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“Mortgagee”) on or about September 2, 2015.  The 2007 Note is secured by a Security Agreement, 

Assignment of Rents and Mortgage recorded in the Merrimack County Registry of Deeds. The 2007 

Note is guaranteed by Nayan Patel. The 2009 Note is not guaranteed by Nayan Patel.  

10.  The loan matured. Phoenix refused to extend it. 

11.  Phoenix REO moved for a receiver to take over the Hotel in the Merrimack (State 

of New Hampshire) Superior Court. That request was denied.  In the order denying the request the 

Court expressed concern that if a receiver was appointed the franchise with Marriott could be lost.    

The Court also noted the Hotel was managed properly stating “this is not the case where the 

defendant’s financial distress stems from mismanagement of the Hotel.” Prior to the Petition Date, 

Phoenix had scheduled a foreclosure of the Hotel and refused to delay it.  Phoenix also sued Nayan 

Patel as the guarantor of the 2007 Note and restrained the transfer of substantial assets of his and 

obtained attachments against his assets.   

THE CHAPTER 11 

12. The Chapter 11 was precipitated solely to stop the foreclosure.  There were no 

other operational or debtor-creditor reasons for the filing.  All other matters would have been 

worked out in the ordinary course, absent the foreclosure efforts.  The case was commenced on 

April 26, 2016 (the “Petition Date”). The first order of business after stopping the foreclosure was 

to obtain the emergency use of cash collateral, which Debtor obtained by Court order.  After 

obtaining such usage, Debtor began negotiating with its Lender for the consensual use of cash to 

use as a platform to engage the lender in settlement discussions and develop consensual means to 

file this plan.  Debtor and Lender reached agreement on the use of cash collateral which provides 
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for replacement liens, $20,000.00 increased to $30,000.00 a month in cash payments and other 

protections.   

13. Debtor filed two unsuccessful plans of reorganization that were objected to by 

Phoenix.  Debtor then decided the best option for it and its creditors was to sell the Hotel.  Debtor 

engaged a national brokerage firm, O’Connell Hospitality Group, LLC, who has aggressively 

marketed the Hotel and who obtained the Buyer and other interested parties. Marketing involved 

sending an e mail blast to over 4000 potential buyers, showing the property and obtaining the P&S 

as well as three other offers.   

CURRENT CIRCUMSTANCES AND ASSETS 

14. Debtor has operated successfully during the Chapter 11.  It has dramatically 

increased revenue which has allowed it to increase adequate protection payments to Phoenix.  To 

date Phoenix has be paid approximately $460,000.00 in adequate protection payments reducing 

Phoenix’s claim from $6,732,462.02 to $6,272,462.02. Phoenix’s claim continues to be paid 

$30,000 per month as further adequate protection payments are made.  Phoenix is the dominant 

creditor in the case.  The other creditors in the case total approximately $100,000.00 against 

Phoenix’s claim of $6.272 million dollars. Phoenix continues to be paid $30,000.00 a month so its 

claim will continue to decrease. Phoenix has a blocking position regarding any Plan.  At a sales 

price of $6.5 million after deducting real estate taxes, transfer taxes, US Trustee fees and other 

closing costs and the realtor’s commission (the “Net Proceeds”), Phoenix should be paid 

approximately $6.2 million dollars at the time of closing and its claim should be less than $6.2 

million at that time.  Its claim should be paid off.  It will have no further claim against the 

Debtor. To the extent more is recovered from the sale than the total pre-petition claim of Phoenix, 

Case: 16-10602-BAH  Doc #: 313  Filed: 01/10/18  Desc: Main Document    Page 5 of 12



 

 

6 

Phoenix will be paid more because it will be oversecured. It being the intention of the Debtor to 

pay Phoenix all Net Proceeds of the sale.  Provided the sale closes, Phoenix will not participate 

in any distribution from the cash on hand or preference recovery. Phoenix is expected to vote in 

favor of the Plan. 

THE OTHER CREDITORS 

15. The other creditors consist of trade debt of approximately $25,000 and other debt 

of approximately $75,000 (legal fees and loans).  These claims will not be paid from the Net 

Proceeds.  Rather they will be paid from cash on hand (which is an Excluded Asset under the   

P&S) and a $200,000 preference claim owed to the Debtor by JHM.  After payment of 

administrative expenses, it is expected the dividend will be 33% of each creditor’s claim to be 

paid when a plan of liquidation is approved by the Court. 

A TWO STEP PROCESS 

16. The Sale will be approved independently of a plan of liquidation.  The Sale will 

be approved first and then a plan will be approved. Creditors can expect payments when a plan is 

approved other than Phoenix, who will be paid at closing of the sale or confirmation of a Plan, 

whichever occurs first.  A plan is expected to be approved approximately 60 days after sale. 

THE SALE 

17. Debtor negotiated a P&S with Buyer attached as Exhibit A. 

18. The basic terms of the Sale to the Buyer are (more fully described in the P&S): 

A. Assets to Be Purchased by Buyer: The Buyer will acquire substantially all of the 

Assets, consisting of real estate and all other Assets of the Hotel except Excluded Assets. 
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B. Assets Excluded From Sale: Cash on hand, preference claim against JHM and 

others, insurance, utility deposits. 

C. Purchase Price: $6.5 million dollars, payable by wire transfer in USD at closing. 

D. Deposit: $200,000.00. 

E. Closing: The P&S requires a closing 135 days after execution of the P&S, to allow 

time for due diligence and acquisition of a new Marriott franchise by the Buyer. 

F. Contingencies: Bankruptcy Court approval and Marriott approval of a new franchise 

agreement that corresponds with release of the Debtor from obligations under the existing franchise 

agreement and 45 day due diligence period from the approval of the Break-Up Fee (defined in the 

P&S). 

THE ASSETS ARE SUBJECT TO THE FOLLOWING LIENS 

19. The Assets are subject to the all asset lien of Phoenix. 

PLAN EQUIVALENCY DISCLOSURE 

20. Debtor has provided a separate notice consistent with local bankruptcy rules that 

outlines the history of the Debtor, the circumstances of sale and the likely recovery for creditors.  

The Notice has or will be approved as part of the bid procedures motion and circulated to all parties. 

THE BUYER 

21. The Buyer is unrelated to the Debtor and is a good faith purchaser for value. 

VALUE 

22. As stated above, the Hotel has been extensively marketed by the Broker to thousands 

of potential buyers.  Several have made offers and one was chosen to be the stalking horse.  Under 

the circumstances Debtor believes it has obtained the highest and best value through the marketing 
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process. Debtor intends to send the bid procedures and notice of sale to interested parties by email 

and to those parties who have executed LOI’s for the purchase.  Under these circumstances, 

particularly since the Broker is an expert in hotel marketing for sale, the Debtor requests the Court 

find the marketing is sufficient under the circumstances.  

COMPETING BIDDERS 

23. Debtor will solicit offers from competing bidders and has submitted a Bid 

Procedures Motion with accompanying detailed documentation of the proposed Sale.   

OTHER OPTIONS TO A SALE AND EXIGENT CIRCUMSTANCES 

24. There are no viable options other than a sale.  Debtor has proposed two 100% plans 

that have been blocked by Phoenix.  The only option is a sale at this point.  Phoenix has put the 

Debtor under time constraints to find a buyer and file a sale motion. 

EFFECT OF THE SALE/APPROVAL OF THE SALE OF THE ASSETS IS IN THE BEST 

INTERESTS OF THE ESTATE AND SHOULD BE AUTHORIZED BY THIS COURT 
 

25. This Court should approve the sale of the Assets free and clear of liens, claims 

encumbrances and interests on the terms and conditions as set forth in the P&S and this Motion.  

The transaction provided in the P&S was negotiated at arm's length and in good faith by the parties.  

The terms of the P&S are fair and reasonable and the Debtor believes such terms are designed to 

yield the maximum value to the bankruptcy estate on account of the disposition of the Assets.   

 26. This Court has statutory authority to authorize the Sale of the Assets free and clear 

of all liens, claims, interests and encumbrances to any person or entity submitting the highest and 

best offer.  See 11 U.S.C. §§ 363(b)(1), (f)(1)(2)(3) and (5).   Debtor seeks a sale free and clear 

with the consent of Phoenix under 11 U.S.C. §363(f)(2), which hopefully will be obtained by the 

time of the hearing.  Debtor reserves the right to seek sale approval under §363(f)(3) or (5) under 
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the Healthco line of cases if necessary, particularly since Phoenix’s secured claim should be paid 

in full through the sale.   

27. The Assets shall be sold, “as is, where is,” with no representations or warranties of 

any kind except as otherwise provided in the P&S.

28. Debtor requests that it be allowed to sell the Assets as contemplated herein, free 

and clear of all liens, claims, encumbrances and interests, if any, as set forth herein.  All liens, 

claims, encumbrances or interests, if any, shall attach to the sales proceeds in the same manner and 

amount as existed prior to the sale, other than stated herein, subject to the Court’s ability to 

determine the existence, amount, validity, and/or priority of same at a later date.  The Sale is, in 

the business judgment of Debtor, the only way to preserve the value of the Debtor for any creditor.  

There is simply no other viable option.   

29. The executory contracts Debtor intends to assume and assign will be identified at 

the sale hearing.  It is possible there may not be any assigned executory contracts. 

 DISTRIBUTION OF SALES PROCEEDS 

 30. Pursuant to the terms of the P&S, payment will be made at closing of the sale, 

which shall occur within 135 days of the execution of the P&S.  Phoenix’s secured claim and 

closing costs will be paid at closing. The remaining payments to creditors will be made from cash 

on hand and the preference recovery after a plan is confirmed.   

NOTICE AND COUNTER-OFFER PROCEDURES 

31. Copies of the Notice of Hearing and Bid Procedures and this Motion have been 

served, either by ECF or by first class mail, as indicated in the Debtor’s Certificate of Service, 

upon the United States Trustee, all creditors in this case, the Debtors, the lienholders, and on 
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anyone who has expressed an interest in purchasing the Assets through direct contact or as 

provided by the Broker  Debtor requests that this Court find such service to be appropriate and 

sufficient notice of this Motion in the particular circumstances.  

 32. Counter-Offer Procedures:  Anyone may make a qualified counter-offer under 

the approved Bid Procedures by submitting such offer by the counter offer deadline of February 

21, 2018 at 5:00 p.m. (a “Counter-Offer”).  To be a qualified Counter-Offer a Counter-Offer must: 

(1) offer at least $100,000.00 more than the existing offer from the Buyer or $6.6 million dollars; 

(2) the Counter-Offeror must make a deposit of Two Hundred Thousand Dollars ($200,000.00) to 

be held by Debtor’s counsel; (3) the Counter-Offeror must execute a P&S in the form of the 

existing P&S and agree to all terms of the P&S; (3) the Counter-Offeror must agree to obtain a 

franchise agreement from Marriott, that releases the existing franchise agreement (5) the Counter-

Offeror must assume and take assignment of all Executory Contracts identified in the P&S; and 

(6) the Counter-Offeror must demonstrate the financial ability to close and fund the transaction.   

In order to make a qualified Counter-Offer, you must submit a duly executed P&S to Debtor’s 

counsel at the address below with a copy to the United States Bankruptcy Court, Clerk of Court, 

Warren B. Rudman Courthouse, 55 Pleasant Street, Concord, New Hampshire 03301, Courtroom 

A, Clerk Christine Comer by e mail Chris__Comer@nhb.uscourts.gov by the deadline listed 

above.  

To the extent there are qualified Counter-Offers, the Debtor and other parties shall 

determine what is the highest and best offer after further procedures are established by the Court.    

33. Break-Up Fee - In the event that the Buyer is not the successful bidder for the 

Assets, then the Buyer shall be entitled to a break-up fee equal to the Buyer’s reasonable attorney’s 
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fees and costs for pursuing the Sale, up to Fifty Thousand $50,000.00.  The Buyer shall submit 

bills (including attorney’s fees) to the over-bidder to justify its expenses. 

GOOD FAITH PURCHASER 

34. The Buyer is a good faith purchaser within the meaning and intention of 11 U.S.C. 

§363(m).   

WHEREFORE, Hanish, LLC requests that this Court enter an Order:  

 A. Authorizing Debtor to sell the Assets to Buyer or the highest bidder, if one exists, 

on the terms and conditions set forth above free and clear of liens, claims, encumbrances and 

interests, if any, under 11 U.S.C. §363(b) and (f) with such liens, if any, to attach to the proceeds 

of the sale to the same extent of their validity, perfection and priority, unless stated otherwise 

herein; 

 B. Authorize the Debtor to assume and assign the Executory Contracts designated by 

the Buyer pursuant to 11 U.S.C. §365(a) and (f); and 

 C. Grant such other and further relief as this Court deems just and proper. 

        Respectfully submitted, 

Hanish, LLC  

Chapter 11 Debtor-In-Possession 

By its attorneys, 

Notinger Law, PLLC 

 

Dated:  January 10, 2018  By: /s/ Steven M. Notinger 

Steven M. Notinger (BNH 03229) 

7A Taggart Drive 

Nashua, NH 03060 

(603) 417-2158 

steve@notingerlaw.com 
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CERTIFICATE OF SERVICE 
 

I, Steven M. Notinger, certify that I have as of this date forwarded the above Motion to the 

following parties via CM/ECF: 

 

Via CM/ECF to the following parties: 

 

Eleanor Wm Dahar on behalf of Creditor Marriott International, Inc.  

edahar@att.net  

 

Ann Marie Dirsa on behalf of U.S. Trustee Office of the U.S. Trustee  

ann.marie.dirsa@usdoj.gov  

 

Michael T. Driscoll on behalf of Creditor Marriott International, Inc.  

mdriscoll@sheppardmullin.com  

 

Jeffrey D. Ganz on behalf of Creditor Phoenix Reo, LLC  

jganz@riemerlaw.com, saguado@riemerlaw.com  

 

Deborah A. Notinger on behalf of Debtor Hanish, LLC  

debbie@notingerlaw.com, cheryl@notingerlaw.com  

 

Steven M. Notinger on behalf of Debtor Hanish, LLC  

steve@notingerlaw.com, cheryl@notingerlaw.com;debbie@notingerlaw.com  

 

Steven M. Notinger on behalf of Debtor's Attorney Notinger Law, PLLC  

steve@notingerlaw.com, cheryl@notingerlaw.com;debbie@notingerlaw.com  

 

Office of the U.S. Trustee  

USTPRegion01.MR.ECF@usdoj.gov  

 

Alexander Rheaume on behalf of Creditor Phoenix Reo, LLC  

arheaume@riemerlaw.com  

 

Joseph R. Valle on behalf of Creditor Phoenix Reo, LLC  

jvalle@riemerlaw.com 

 

 

Dated:  January 10, 2018   By: /s/ Steven M. Notinger 

 Steven M. Notinger (BNH 03229) 
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