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James W. Anderson (9829) 
Victoria B. Finlinson (15103) 
CLYDE SNOW & SESSIONS 
201 South Main Street, Suite 1300 
Salt Lake City, Utah  84111 
Email: jwa@clydesnow.com  
 vbf@clydesnow.com  
Telephone: (801) 322-2516 
Fax No.: (801) 521-6280 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 
 

 
In re: 
 

HATU WINDS LAND CO., LC, 
 

Debtor. 
 

 
Bankruptcy Case No. 17-20136 
Chapter 11 
 
Judge Joel T. Marker 
 
 

 
MOTION TO SELL REAL PROPERTY 

 
 

The Debtor, Hatu Winds Land Co., LC (“Debtor” or “HWL”), pursuant to 11 U.S.C.  § 

363(b), (f) and (m) and Bankruptcy Rules 2002, 6004 and 9014, respectfully submits this Motion 

to Sell Real Property (the “Motion”).  The Motion seeks to sell all real property owned by the 

Debtor (the “Sale”), located at 1820 West Printers Row (2300 South), West Valley City, Salt 

Lake County, Utah, tax parcel nos. 15-22-127-006 and 15-22-127-009 (the “Property”), to Salt 

Lake County (“Buyer”), pursuant to that certain Real Estate Purchase Contract attached hereto 

as Exhibit “A” (the “Agreement”), subject to higher and better offers, free and clear of all 

interests, liens, claims and encumbrances with any and all such interests, liens, claims and 
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encumbrances to attach to the proceeds of the Sale. In support of the Motion, the Debtor 

represents as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334.  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

BACKGROUND 

2. On January 9, 2017, HWL filed its voluntary petition for relief under Chapter 11 

of the Bankruptcy Code. 

3. HWL is a Utah limited liability company that owns and leases the Property to 

third parties. 

4. Prior to the bankruptcy and during the bankruptcy, HWL has continued to market 

and sell the Property.  As a result of these efforts, HWL has received the offer embodied in the 

Agreement. 

5. HWL believes the best way to pay claims of this estate is to realize the value of 

the sale of the Property.  Continuing to lease space in the Property would not generate sufficient 

cash to pay claims nearly as quickly as selling the Property. 

6. The Debtor’s primary creditors are Chase Bank USA and the SBA, both of whom 

have secured claims against the Property.  The Debtor is in the process of drafting its plan of 

reorganization, and intends to treat the claims and pay the proceeds of the Sale pursuant to its 

plan of reorganization, rather than attempt to do so in this Motion. 
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7. The following liens exist against the Property1: 

a. Property Taxes are owed to Salt Lake County in the approximate amount of 

$98,202.12, plus interest accruing at 7% (as set forth in the creditor’s proof of 

claim #1). 

b. Chase Bank USA asserts a claim and has a recorded deed of trust against the 

Property.  The Debtor’s records show the last amount of this claim to be 

$1,551,902.01. 

c. Chase Bank USA asserts a claim and has a second recorded deed of trust against 

the Property.  The Debtor’s records show the last amount of this claim to be 

$139,235.17. 

d. Small Business Administration asserts a claim and has a recorded deed of trust 

against the Property.  The Debtor’s records show the last amount of this claim to 

be $1,083,249.39. 

e. Elliot Moses asserts a claim and has a recorded deed of trust against the Property.  

The Debtor’s records show the last amount of this claim to be $199,000.00. 

f. Jeranimo, LC asserts a claim and has a recorded deed of trust against the Property.  

The Debtor’s records show the last amount of this claim to be $30,000.00. 

8. The total face amount of these claims is $3,101,588.69. 

                                                 
1 The Debtor is not admitting the validity or amount of any such liens or claims, but merely listing what exists in the 
public records to the best of its knowledge.  The Debtor reserves the right to contest all liens and claims through the 
provisions set forth in its plan of reorganization, or other proper bankruptcy procedure. 
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OVERVIEW OF THE SALE 

9. Reference is made to the Agreement, attached hereto as Exhibit “A”, for its 

specific terms.  In the event there is any discrepancy between the statements in this Motion and 

the Agreement, the terms of the Agreement shall control.  The Buyer will close on the Property 

at a purchase price of $3,500,000.00, on or before May 31, 2017.  The purchase price shall be 

paid in full at closing.  The Buyer’s due diligence period extends for 90 days.  The Debtor and 

Buyer will share all escrow and closing costs, and if required by Buyer, the Debtor will purchase 

a title insurance policy for Buyer.  The Buyer shall deposit $10,000 of earnest money with Metro 

National Title Company, which remains refundable to Buyer until the Buyer has completed its 

Buyer Undertakings and removed all contingencies stated in sections 8 and 9 of the Agreement.  

The Debtor is entitled to continue to market the property and obtain higher and better offers.  

Any higher and better offer shall include first a repayment of Buyer’s actual out of pocket costs 

for title work, inspection fees, and other expenses incurred in carrying out its Due Diligence.  

Buyer shall also have the opportunity to match any higher and better offer, or withdraw.  In the 

event of withdrawal, Buyer receives back the earnest money.  In the event of an auction, Buyer is 

deemed an authorized bidder upon paying the earnest money. 

APPLICABLE AUTHORITY 

10. A debtor in possession may sell property of the estate outside the ordinary course 

of business.  11 U.S.C. §§ 363(b)(1) and 1107(a).  A Chapter 11 debtor may sell all or 

substantially all of its assets outside of a plan of reorganization.  See, In re General Motors 

Corp., 407 B.R. 463 (Bankr. S.D.N.Y. 2009).  In order to approve a sale of a debtor’s assets 

outside the ordinary course of business, there must exist: (1) a sound business reason for the sale; 
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(2) adequate and reasonable notice to interested parties, including the sale terms and the Debtor’s 

relationship with the buyer; (3) a fair and reasonable sale price; and (4) good faith on the part of 

the buyer.  See In re Medical Software Solutions, 286 B.R. 431, 439-40 (Bankr. D. Utah 2002).  

Once a debtor articulates a valid business justification, “[t]he business judgment rule ‘is a 

presumption that in making a business decision the directors of a corporation acted on an 

informed basis, in good faith, and in the honest belief that the action was in the best interests of 

the company.”  In re Johns-Manville Corp., 60 B.R. 612, 615-616 (Bankr. S.D.N.Y.) (“a 

presumption of reasonableness attaches to a Debtor’s management decisions”).  The court, 

however, is not to substitute its business judgment for that of the debtor. See, e.g., In re 

Ionosphere Clubs, Inc., 100 B.R. 670, 676 (Bankr. S.D.N.Y. 1989).   

11. A sound business reason exists for the Sale.  Selling the Property generates the 

cash necessary to pay all allowed claims in full, and in a much shorter time than continuing to 

lease the Property and attempt to generate more leases.  In addition, the Debtor needs funds to 

administer the estate and determine claims.  The Sale will provide these necessary funds and also 

relieve the Debtor of the expenses and risks involved generally in operating as a landlord.   

12. The Agreement is the product of good faith.  The Debtor has spent a significant 

amount of time marketing the real property and has received an LOI and this Agreement.  The 

LOI was prior to filing the bankruptcy petition, but was for a very similar purchase price.  The 

LOI did not materialize into a full offer.  The Debtor believes the Buyer is not related to the 

Debtor, its owners or creditors.  Rather, the Buyer is a government that has no known 

relationship to the parties or this case other than the county to a taxpayer.  The Agreement is the 

result of arms-length negotiations with both parties represented by real estate agents.  There is no 
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collusion or attempt to take advantage of others.  See, e.g., In re Ewell, 958 F. 2d 276 (9th Cir. 

1992).  In addition, there is no special treatment to insiders, but the estate benefits as a whole.     

13. It has long been recognized that bankruptcy courts have the power to authorize 

the sale of property free of liens with the liens attaching to the proceeds, with or without the 

consent of the lienholder.  As set forth in §363(f), a debtor may sell estate property free and clear 

of any liens, claims and encumbrances if: 

(1) applicable non-bankruptcy law permits the sale of such 
property free and clear of such interest; 
 
(2) such entity consents; 
 
(3) such interest is a lien and the price at which such property 
is to be sold is greater than the aggregate value of all liens on such 
property; 
 
(4) such interest is in bona fide dispute; or 
 
(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest. 
 

14. The import of section 363(f) is that liens and interests in property to be sold 

should be adequately protected.  In re Johns-Manville Corp., 837 F.2d at 94.  In sales, the most 

common form of adequate protection is by attaching the liens to the proceeds of the sale.  In re 

WPRV-TV, Inc., 143 B.R. 315 (D.P.R. 1991). 

15. In this case, the total of all liens against the Property is calculated by the Debtor to 

be $3,101,588.69.  Even assuming the creditors submit proofs of claim for higher amounts and 

accrue additional interest, there is still sufficient funds from the Sale to pay these amounts of 

claims.  The Sale will generate sales proceeds of $3,500,000.00.  The Debtor’s agent has agreed 

to a flat commission of 4% ($140,000), rather than the customary 6%, and will share this 4% 
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with the Buyer’s agent.  Even assuming for simple math there are an additional $60,000 of 

closing costs for the title insurance policy, prorations, and anything else that comes up, that still 

leaves net sales proceeds of $3,300,000, exceeding the expected amount of lien claims by almost 

$200,000.   

16. Furthermore, the lien for Elliot Moses is to an insider and was recorded within 

one year of the petition date.  Thus, it is potentially avoidable under 11 U.S.C. § 547, if 

necessary, garnering an additional $199,000 of sales proceeds to pay allowed secured claims. 

CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court approve the Agreement 

and enter an order authorizing the Debtor to complete any and all tasks necessary to effectuate 

and close the Sale, pursuant to the Agreement, including continuing marketing and soliciting 

higher and better offers. 

DATED this 2nd day of March 2017. 
 

/s/ James W. Anderson 
       James W. Anderson 
       Victoria B. Finlinson  
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EXHIBIT “A” 
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