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THE VOTING DEADLINE TO ACCEPT OR REJECT THE PLAN IS 4:00 PM PREVAILING EASTERN
TIME ON JANUARY 21, 2009 UNLESS THE DEBTORS EXTEND THE VOTING DEADLINE. TO BE
COUNTED, THE VOTING AGENT MUST ACTUALLY RECEIVE YOUR BALLOT ON OR BEFORE
THE VOTING DEADLINE.

THE DEBTORS PROVIDE NO ASSURANCE THAT THE DISCLOSURE STATEMENT (AND THE
EXHIBITS) ULTIMATELY APPROVED IN THE CHAPTER 11 CASES (A) WILL CONTAIN ANY OF
THE TERMS IN THIS CURRENT DOCUMENT- OR (B) WILL NOT CONTAIN DIFFERENT,

ADDITIONAL, MATERIAL TERMS THAT DO NOT APPEAR IN THIS DOCUMENT.

THE INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT, THE PLAN AND ANY
EXHIBITS ATTACHED HERETO IS HIGHLY SPECULATIVE, AND SUCH DOCUMENTS SHOULD
NOT BE RELIED UPON IN MAKING INVESTMENT DECISIONS WITH RESPECT TO (A) THE
DEBTORS OR (B) ANY OTHER ENTITIES THAT MAY BE AFFECTED BY THE CHAPTER 11 CASES.
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L INTRODUCTION AND GENERAL BACKGROUND

On August 20, 2008 (the “Petition Date™), Hines Horticulture, Inc. and Hines Nurseries, Inc., debtors and
debtors in possession (collectively, “Hines” or the “Debtors”),2 filed voluntary petitions with the ‘Bankruptcy Court
under chapter 11 of the Bankruptcy Code (collectively, the “Chapter 11 Cases”). The Debtors submit this
Disclosure Statement pursuant to section 1125 of the Bankruptcy Code, to Holders of Claims in connection with:
(a) the solicitation of votes to accept or reject the First Amended Joint Plan of Hines Horticulture, Inc. and Hines
Nurseries, Inc. under Chapter 11 of the Bankruptcy Code, (as the same may be amended from time to time, the
«“Plan”), which was filed by the Debtors with the United States Bankruptcy Court for the District of Delaware (the
“Bankruptcy Court”) and (b) the Confirmation Hearing (the “Confirmation Hearing”), which is scheduled for
January 28, 2009, at 1:30 p.m. prevailing Eastern. Time (the “Confirmation Hearing Date”). A copy of the Plan is
attached hereto as Exhibit A and incorporated herein by reference.

The purpose of this Disclosure Statement is to set forth information (a) regarding the history of the Debtors,
their businesses and the Chapter 11 Cases, (b) concerning the Plan and alternatives to the Plan, (¢) advising the
Holders of Claims and Equity Interests of their rights under the Plan and (d) assisting the Holders of Claims in
making an informed judgment regarding whether they should vote to accept or reject the Plan.

By order dated December 16, 2008 (the “Disclosure Statement Order”), the Bankruptcy Court approved
this Disclosure Statement, in accordance with section 1125 of the Bankruptcy Code, as containing “adequate
information” to enable a hypothetical, reasonable investor typical of Holders of Claims against, or Equity Interests
in, the Debtors to make an informed judgment as to whether to accept or reject the Plan, and authorized its use in
connection with the solicitation of votes with respect to the Plan. '

The Disclosure Statement Order sets forth in detail the deadlines, procedures and instructions for voting to
accept or reject the Plan, and for filing objections to confirmation of the Plan, the record date for voting purposes
and the applicable standards for tabulating Ballots and Master Ballots. In addition, detailed voting instructions
accompany each Ballot and Master Ballot. Each Holder of a Claim entitled to vote on the Plan should read this
Disclosure Statement, the Plan, the Disclosure Statement Order and the instructions accompanying the Ballot or
Master Ballot in their entirety before voting on the Plan. These documents contain important information
concerning the classification of Claims and Equity Interests for voting purposes and the tabulation of votes.
APPROVAL OF THIS DISCLOSURE STATEMENT DOES NOT, HOWEVER, CONSTITUTE A
DETERMINATION BY THE BANKRUPTCY COURT AS TO THE FAIRNESS OR MERITS OF THE
PLAN. No solicitation of votes may be made except pursuant to this Disclosure Statement and section 1125 of the
Bankruptcy Code. In voting on the Plan, Holders of Claims should not rely on any information relating to the
Debtors and their businesses, other than that contained in this Disclosure Statement, the Plan and all exhibits and
appendices hereto and thereto.

The Debtors will file a plan supplement (the “Plan Supplement”) as early as practicable but in no event less
than five (5) Business Days prior to the Voting Deadline, or on such other date as may be established by the
Bankruptcy Court. The Plan Supplement will contain, among other things, in substantially final form, the Post-
Consummation Trust Agreement and the Profit Sharing Trust Agreement. The Debtors will not serve copies of the
Plan Supplement. However, parties may obtain a copy of the Plan Supplement (i) from the Debtors’ Voting and
Claims Agent (a) at its website at http://chapterll.epiqsystems.com/hines, (b) by writing to Hines Horticulture
Balloting Center, c/o Epiq Bankruptcy Solutions, LLC, FDR Station, P.O. Box 5112, New York, New York 10150-
5112, (c) by calling (888) 498-7763 or (d) by emailing hines@epiqsystems.com or (ii) for a fee via PACER at
http://www.deb.uscourts.gov/.

THE BOARDS OF DIRECTORS OF THE DEBTORS BELIEVE THAT THE PLAN PROVIDES
FOR THE BEST AVAILABLE RECOVERY TO THEIR STAKEHOLDERS. THE BOARDS OF

2 All capitalized terms used but not otherwise defined herein shall have the meanings set forth in Section X herein
entitled, “Glossary of Defined Terms.” To the extent that a definition of a term in the text of this Disclosure
Statement and the definition of such term in the “Glossary of Defined Terms” are inconsistent, the definition
included in the Glossary of Defined Terms shall control.
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DIRECTORS OF THE DEBTORS RECOMMEND THAT HOLDERS OF CLAIMS IN CLASSES 4, 5A
AND 5B VOTE TO ACCEPT THE PLAN.

THE DEBTORS ARE PROVIDING THE INFORMATION IN THIS DISCLOSURE STATEMENT
FOR THE FIRST AMENDED JOINT PLAN OF HINES HORTICULTURE, INC. AND HINES
NURSERIES, INC. UNDER CHAPTER 11 OF THE BANKRUPTCY CODE TO HOLDERS OF CLAIMS
FOR PURPOSES OF SOLICITING VOTES TO ACCEPT OR REJECT THE PLAN. NOTHING IN THIS
DISCLOSURE STATEMENT MAY BE RELIED UPON OR USED BY ANY ENTITY FOR ANY OTHER
PURPOSE.

ON DECEMBER 16, 2008, THE BANKRUPTCY COURT ENTERED THE SALE ORDER,
ATTACHED HERETO AS EXHIBIT E, APPROVING A SALE OF SUBSTANTIALLY ALL OF THE
DEBTORS’ ASSETS PURSUANT TO THE PURCHASE AGREEMENT, ATTACHED HERETO AS
EXHIBIT D. WHILE THE DEBTORS ANTICIPATE THAT THE SALE TRANSACTION
CONTEMPLATED BY THE PURCHASE AGREEMENT WILL BE CONSUMMATED UPON THE
TERMS AND WITHIN THE TIMEFRAME SET FORTH IN THE PURCHASE AGREEMENT,
UNKNOWN CIRCUMSTANCES MAY DELAY OR HINDER CONSUMMATION OF THE SALE
TRANSACTION CONTEMPLATED BY THE PURCHASE AGREEMENT. IN THAT CASE, THE
DEBTORS MAY HAVE TO SUBSTANTIALLY AMEND THE PLAN OR SEEK ALTERNATIVES TO
THE CURRENTLY PROPOSED PLAN. .

A GLOSSARY OF DEFINED TERMS UTILIZED IN THE PLAN AND DISCLOSURE
STATEMENT IS SET FORTH IN SECTION X OF THIS DISCLOSURE STATEMENT.

NO LEGAL OR TAX ADVICE IS PROVIDED TO YOU BY THIS DISCLOSURE STATEMENT.
‘THE DEBTORS URGE EACH HOLDER OF A CLAIM OR AN EQUITY INTEREST TO CONSULT
WITH ITS OWN ADVISORS WITH RESPECT TO ANY LEGAL, FINANCIAL, SECURITIES, TAX OR
BUSINESS ADVICE IN REVIEWING THIS DISCLOSURE STATEMENT, THE PLAN AND EACH OF
THE PROPOSED TRANSACTIONS CONTEMPLATED THEREBY. FURTHERMORE, THE
BANKRUPTCY COURT’S APPROVAL OF THE ADEQUACY OF DISCLOSURE CONTAINED IN THIS
DISCLOSURE STATEMENT DOES NOT CONSTITUTE THE BANKRUPTCY COURT’S APPROVAL
OF THE MERITS OF THE PLAN.

IT IS THE DEBTORS’ POSITION THAT THIS DISCLOSURE STATEMENT DOES NOT
CONSTITUTE, AND MAY NOT BE CONSTRUED AS, AN ADMISSION OF FACT, LIABILITY,
STIPULATION OR WAIVER. RATHER, HOLDERS OF CLAIMS AND EQUITY INTERESTS AND
OTHER ENTITIES SHOULD CONSTRUE THIS DISCLOSURE STATEMENT AS A STATEMENT
MADE IN SETTLEMENT NEGOTIATIONS RELATED TO CONTESTED MATTERS, ADVERSARY
PROCEEDINGS AND OTHER PENDING OR THREATENED LITIGATION OR ACTIONS.

NO RELIANCE SHOULD BE PLACED ON THE FACT THAT A PARTICULAR LITIGATION
CLAIM OR PROJECTED OBJECTION TO A PARTICULAR CLAIM IS, OR IS NOT, IDENTIFIED IN
THE DISCLOSURE STATEMENT. THE DEBTORS, THE REORGANIZED DEBTORS OR THE POST-
CONFIRMATION TRUST MAY SEEK TO INVESTIGATE, FILE AND PROSECUTE CLAIMS AND
MAY OBJECT TO CLAIMS AFTER THE CONFIRMATION OR EFFECTIVE DATE OF THE PLAN
IRRESPECTIVE OF WHETHER THE DISCLOSURE STATEMENT IDENTIFIES ANY SUCH CLAIMS
OR OBJECTIONS TO CLAIMS. ‘

THIS DISCLOSURE STATEMENT CONTAINS, AMONG OTHER THINGS, SUMMARIES OF
THE PLAN, CERTAIN STATUTORY PROVISIONS, CERTAIN EVENTS IN THE DEBTORS’ CHAPTER
11 CASES AND CERTAIN DOCUMENTS RELATED TO THE PLAN THAT ARE ATTACHED HERETO
AND INCORPORATED HEREIN BY REFERENCE. ALTHOUGH THE DEBTORS BELIEVE THAT
THESE SUMMARIES ARE FAIR AND ACCURATE, THESE SUMMARIES ARE QUALIFIED IN THEIR
ENTIRETY TO THE EXTENT THAT THE SUMMARIES DO NOT SET FORTH THE ENTIRE TEXT OF
SUCH DOCUMENTS OR STATUTORY PROVISIONS OR EVERY DETAIL OF SUCH EVENTS. IN
THE EVENT OF ANY INCONSISTENCY OR DISCREPANCY BETWEEN A DESCRIPTION IN THIS
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DISCLOSURE STATEMENT AND THE TERMS AND PROVISIONS OF THE PLAN OR ANY OTHER
DOCUMENTS INCORPORATED HEREIN BY REFERENCE, THE PLAN OR SUCH OTHER
DOCUMENTS WILL GOVERN FOR ALL PURPOSES. FACTUAL INFORMATION CONTAINED IN
THIS DISCLOSURE STATEMENT HAS BEEN PROVIDED BY THE DEBTORS’ MANAGEMENT
EXCEPT WHERE OTHERWISE SPECIFICALLY NOTED. THE DEBTORS DO NOT REPRESENT OR
WARRANT THAT THE INFORMATION CONTAINED HEREIN OR ATTACHED HERETO IS
WITHOUT ANY MATERIAL INACCURACY OR OMISSION. '

THE DEBTORS’ MANAGEMENT HAS REVIEWED THE FINANCIAL INFORMATION
PROVIDED IN THIS DISCLOSURE STATEMENT. ALTHOUGH THE DEBTORS HAVE USED THEIR
REASONABLE BUSINESS JUDGMENT TO ENSURE THE ACCURACY OF THIS FINANCIAL
INFORMATION, THE FINANCIAL INFORMATION CONTAINED IN, OR INCORPORATED BY
REFERENCE INTO, THIS DISCLOSURE STATEMENT, OTHER THAN THE FINANCIAL
STATEMENTS INCLUDED IN THE DEBTORS’ ANNUAL REPORT, HAS NOT BEEN AUDITED.

THE DEBTORS ARE MAKING THE STATEMENTS AND PROVIDING THE FINANCIAL
INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT AS OF THE DATE HEREOF,
UNLESS OTHERWISE SPECIFICALLY NOTED. ALTHOUGH THE DEBTORS MAY
SUBSEQUENTLY UPDATE THE INFORMATION IN THIS DISCLOSURE STATEMENT, "THE
DEBTORS HAVE NO AFFIRMATIVE DUTY TO DO SO. HOLDERS OF CLAIMS AND EQUITY
INTERESTS REVIEWING THIS DISCLOSURE STATEMENT SHOULD NOT INFER THAT, AT THE
TIME OF THEIR REVIEW, THE FACTS SET FORTH HEREIN HAVE NOT CHANGED SINCE THE
DISCLOSURE STATEMENT WAS FILED. HOLDERS OF CLAIMS ENTITLED TO VOTE TO ACCEPT
OR REJECT THE PLAN MUST RELY ON THEIR: OWN EVALUATION OF THE DEBTORS AND
THEIR OWN ANALYSES OF THE TERMS OF THE PLAN, INCLUDING, WITHOUT LIMITATION,
ANY RISK FACTORS CITED HEREIN, IN DECIDING WHETHER TO VOTE TO ACCEPT OR REJECT
THE PLAN.

THE DEBTORS HAVE NOT AUTHORIZED ANY ENTITY TO GIVE ANY INFORMATION
ABOUT OR CONCERNING THE PLAN OTHER THAN THAT WHICH IS CONTAINED IN THIS
DISCLOSURE STATEMENT. THE DEBTORS HAVE NOT AUTHORIZED ANY REPRESENTATIONS
CONCERNING THE DEBTORS OR THE VALUE OF THEIR PROPERTY OTHER THAN AS SET
FORTH IN THIS DISCLOSURE STATEMENT. ' '

PRIOR TO DECIDING WHETHER AND HOW TO VOTE ON THE PLAN, EACH HOLDER OF
A CLAIM IN A VOTING CLASS SHOULD CONSIDER CAREFULLY ALL OF THE INFORMATION IN
THIS DISCLOSURE STATEMENT, INCLUDING THE RISK FACTORS DESCRIBED IN GREATER
DETAIL IN SECTION VI HEREIN, “PLAN-RELATED RISK FACTORS AND ALTERNATIVES TO
CONFIRMATION AND CONSUMMATION OF THE PLAN.”

ALL EXHIBITS TO THIS DISCLOSURE STATEMENT ARE INCORPORATED INTO AND
MADE A PART OF THIS DISCLOSURE STATEMENT AS IF SET FORTH IN FULL HEREIN.

A. PURPOSE AND EFFECT OF THE PLAN

The primary purpose of the Plan is to provide for the orderly liquidation and distribution of the Sale
Proceeds and any other Remaining Assets to Holders of Allowed Claims. Because substantially all of the Debtors’
assets were sold as part of the Sale Transaction to the Purchaser, the Plan provides for the formation of two Trusts:
(i) the Post-Consummation Trust that will administer the Remaining Assets in accordance with the terms of the Plan;
and (ii) a Profit Sharing Trust that will be established for the primary purpose of distributing to the Beneficiaries
payments received by the Profit Sharing Trust under the Profit Sharing Agreement. The Profit Sharing Agreement
is to be executed by the Purchaser at or prior to the closing of the Sale Transaction and is expected to provide that
the Profit Sharing Trust shall receive 7.2 percent of the net profits of NewCo in perpetuity following the closing of
the Sale Transaction. The Debtors believe that the Plan provides the best recoveries possible for Holders of Allowed
Claims and strongly recommend that, if such Holders are entitled to vote, they vote to accept the Plan.
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IN THE EVENT VOTERS DO NOT ACCEPT THIS CHAPTER 11 PLAN, THE DEBTORS
COULD ULTIMATELY PROPOSE ANOTHER PLAN OR ATTEMPT TO LIQUIDATE UNDER
CHAPTER 7 OR CHAPTER 11 OF THE BANKRUPTCY CODE.

B. OVERVIEW OF CHAPTER 11

Chapter 11 is the principal business reorganization chapter of the Bankruptcy Code. In addition to
permitting debtor rehabilitation, chapter 11 promotes equality of treatment for similarly situated creditors and
similarly situated equity interest holders, subject to the priority of distributions prescribed by the Bankruptcy Code.

The commencement of a chapter 11 case creates an estate that comprises all of the Jegal and equitable
interests of the debtor as of the bankruptcy petition date. The Bankruptcy Code provides that the debtor may
continue to operate its business and remain in possession of its property as a «debtor-in-possession.”

Consummating a plan is the principal objective of a chapter 11 case. The Bankruptcy Court’s confirmation
of a plan binds the debtor, any person acquiring property under the plan, any creditor or equity interest holder ofa
debtor, and any other person or entity as may be ordered by the Bankruptcy Court in ac¢ordance with the applicable
provisions of the Bankruptcy Code. Subject to certain limited exceptions, the order issued by the Bankruptcy Court
confirming a plan provides for the treatment of the debtor’s liabilities in accordance with the terms of the confirmed
plan. ‘

Prior to soliciting acceptances of 2 proposed chapter 11 plan, section 1125 of the Bankruptcy Code requires
a debtor to prepare a disclosure statement containing information of a kind, and in sufficient detail, to enable a
hypothetical reasonable investor to make an informed judgment regarding acceptance of the chapter 11 plan. This
Disclosure Statement is being submitted in accordance with the requirements of section 1125 of the Bankruptcy
Code.

C. SUMMARY OF CLASSIFICATION AND TREATMENT OF ALLOWED CLAIMS AND EQUITY

INTERESTS UNDER THE PLAN

THE FOLLOWING CHART IS A SUMMARY OF THE CLASSIFICATION AND TREATMENT
OF CLAIMS AND EQUITY INTERESTS AND THE POTENTIAL DISTRIBUTIONS UNDER THE PLAN.
THE AMOUNTS SET FORTH BELOW ARE ESTIMATES ONLY. ANY ESTIMATES OF CLAIMS OR
EQUITY INTERESTS IN THIS DISCLOSURE STATEMENT MAY VARY FROM THE FINAL
AMOUNTS ALLOWED BY THE BANKRUPTCY COURT. AS A RESULT OF THE FOREGOING AND
OTHER UNCERTAINTIES WHICH ARE INHERENT IN THE ESTIMATES, THE ESTIMATED
RECOVERIES IN THIS DISCLOSURE STATEMENT MAY VARY FROM THE ACTUAL RECOVERIES
RECEIVED. IN ADDITION, THE ABILITY TO RECEIVE DISTRIBUTIONS UNDER THE PLAN
DEPENDS UPON THE ABILITY OF THE DEBTORS TO OBTAIN CONFIRMATION OF THE PLAN
AND MEET THE CONDITIONS TO CONFIRMATION AND EFFECTIVENESS OF THE PLAN, AS
DISCUSSED IN THIS DPISCLOSURE STATEMENT. THE RECOVERIES SET FORTH BELOW ARE
PROJECTED RECOVERIES.ONLY AND MAY CHANGE BASED UPON CHANGES IN THE AMOUNT
OF ALLOWED CLAIMS AS WELL AS OTHER FACTORS RELATED TO THE DEBTORS’ BUSINESS
OPERATIONS AND GENERAL ECONOMIC CONDITIONS. REFERENCE SHOULD BE MADE TO
THE ENTIRE DISCLOSURE STATEMENT AND THE PLAN FOR A COMPLETE DESCRIPTION OF
THE CLASSIFICATION AND TREATMENT OF ALLOWED CLAIMS AGAINST AND EQUITY
INTERESTS IN EACH OF THE DEBTORS. .
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SUMMARY OF EXPECTED RECOVERIES

Treatment of Claim/Equity Interest

Projected

Recovery

Under the
Plan

Type of Claim or -
Class Equity Interest

1 Other Priority Claims

2 Other Secured Claims

3 Prepetition Credit Facility Claims
4 10.25% Senior Notes Claims
5A General Unsecured Claims against

Hines Horticulture, Inc.

Restrictions on Recovery: (i) the Post-Consummation Trust shall not m

The legal, equitable and contractual rights of the Holders of Allowed Class 1
Claims are unaltered. Unless otherwise agreed to by Holders of Allowed Class
1 Claims and the Debtors, the Purchaser or the Post-Consummation Trust
Administrator, as applicable, each Holder of an Allowed Class 1 Claim shall
receive, in full and final satisfaction of such Allowed Class 1 Claim, payment
of the Allowed Class 1 Claim in full in Cash on or as soon as reasonably
practicable after the Effective Date. :

Holders of Allowed Class 2 Claims shall be placed in a separate subclass, and
each subclass will be treated as a separate Class for distribution purposes.
Unless otherwise agreed to by Holders of Allowed Class 2 Claims and the
Debtors, the Purchaser or the Post-Consummation Trust Administrator, as
applicable, each Holder of an Allowed Class 2 Claim shall receive, in full and
final satisfaction of such Allowed Class 2 Claim, on or as soon as reasonably
practicable afier the Effective Date:

i) the collateral securing such Allowed Other Secured Claim; or

(i)  a Cash distribution in an amount equal to the value of'such
collateral, '

Allowed Class 3 Claims shall be Allowed and deemed to be Allowed Claims in
the amount of $35,909,096.49 as of the Petition Date, plus (i) interest and
payable from the Petition Date through and including the Effective Date, and
(if) fees and expenses payable to the Prepetition Credit Facility Agent from the
Petition Date through and including the Effective Date, which Allowed Claims
shall not be subject to any avoidance, setoff, allowance, recharacterization,
subordination,  counterclaims, ~cross-claims, defenses, disallowance,
impairment, or any other challenges under applicable law by any Entity;
provided, however, that the amount of Allowed Prepetition Credit Facility
Claims may be reduced as provided by the DIP Order or the DIP Credit
Agreement, as applicable. :

Holders of Allowed Class 4 Claims will receive, in full and final satisfaction,
settlement, release and discharge of and in exchange for each 10.25% Senior
Notes Claim: .

(i) their Pro Rata share of the Post-Consummation Trust Assets; and

(ii) their Pro Rata beneficial interest in the Profit Sharing Trust3

Holders of Allowed Class 5A Claims will receive, in full and final satisfaction,
settlement, release and discharge of and in exchange for each Allowed General
Unsecured Claims held against Hines Horticulture, Inc:

(i) their Pro Rata share of the Post-Consummation Trust Assets; and

i) their Pro Rata beneficial interest in the Profit Sharing Trust*

100%

100%

100%

Not

Estimated***

Not
Estimated***

ake distributions to Holders of Class 4 Claims until such time as all

Allowed Post-Consummation Trust Senior Claims have been paid in full by the Post-Consummation Trust, or until an appropriate Disputed

Claims Reserve has been established for the payment o

f all Allowed Post-Consummation Trust Senior Claims in full; and (i)

notwithstanding anything in the Plan to the contrary, the Purchaser and its Affiliates shall not be entitled to receive and shall not receive any

beneficial interests in the Profit Sharing Trust on accoun
Beneficiary of the Profit Sharing Trust in any capacity.

% The recovery of Holders of Allowed Class 4, SA and 5B Claims is expected to inv
future profits of NewCo. The Debtors will not speculate regarding what value, if any,

Allowed Class 4, 5A and 5B Claims.

t of the Purchaser’s Class 4 Claims, nor shall the Purchaser or its Affiliates be a

olve primarily the rights to share, Pro Rata, in 7.2% of the
should be ascribed to the recoveries of Holders of
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SUMMARY OF EXPECTED RECOVERIES

Projected
Recovery
Type of Claim or Under the
Class - Equity Interest : Treatment of Claim/Equity Interest Plan
5B General Unsecured Claims against Holders of Allowed Class 5B Claims will receive, in full and final satisfaction, Not
Hines Nurseries, Inc. settlement, release and discharge.of and in exchange for each Allowed General  Estimated***
Unsecured Claims held against Hines Nurseries, Inc.
@ their Pro Rata share of the Post-Consummation Trust Assets; and
(i1) their Pro Rata beneficial interest in the Profit Sharing Trust.
6 Section 510(b) Claims i Holders of Allowed Class 6 Claims will not receive any distribution on account 0%
of such Claims. ’
7 Equity Interests in Hines Holders of Allowed Class 7 Equity Interests in Hines Horticulture, Inc. will not 0%
" Horticulture, Inc. receive any distribution on account of such interests.
8 Intercompany Interests Holders of Allowed Class 8 Intercompany Interests will not receive any 0%

distribution on account of such interests.

In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims, DIP Credit
Agreement Claims and Priority Tax Claims have not been classified and are excluded from the foregoing
classification (as set forth in Article TILA of the Plan). The treatment of such Claims is described below in section
V.A.

D. ENTITIES ENTITLED TO VOTE ON THE PLAN

Under the Bankruptcy Code, not all holders of claims against and equity interests in a debtor are entitled to
vote on a chapter 11 plan. Holders of Claims that are Unimpaired by the Plan are deemed to accept the Plan under
section 1126(f) of the Bankruptcy Code and, therefore, are not entitled to vote on the Plan. Holders of Claims or
Equity Interests Impaired by the Plan and receiving no distribution under the Plan are not entitled to vote because

they are deemed to have rej ected the Plan under section 1126(g) of the Bankruptcy Code.

The Classes of Claims and Equity Interests classify Claims and Equity Interests for all purposes, including
voting, Confirmation and distribution pursuant to the Plan and sections 1122 and 1123(a)(1) of the Bankruptcy.
Code. The Plan deems a Claim or an Equity Interest to be classified in a particular Class only to the extent that the
Claim or the Equity Interest qualifies within the description of that Class and will be deemed classified in a different
Class to the extent that any remainder of the Claim or Equity Interest qualifies within the description of a different
Class. : '

SUMMARY OF STATUS AND VOTING RIGHTS

Class : Claim Status Voting Rights
1 Other Priority Claims Unimpaired Deemed to Accept
2 Other Secured Claims Unimpaired Deemed to Accept

Restrictions on Recovery: The Post-Consummation Trust shall not make distributions to Holders of Class 5A Claims until such time as all
Allowed Post-Consummation Trust Senior Claims have been paid in full by the Post-Consummation Trust, or until an appropriate Disputed
Claims Reserve has been established for the payment of all Allowed Post-Consummation Trust Senior Claims in full.

##* The recovery of Holders of Allowed Class 4, 5A and 5B Claims is expected to involve primarily the rights to share, Pro Rata, in 7.2% of the
future profits of NewCo. The Debtors will not speculate regarding what value, if any, should be ascribed to the recoveries of Holders of
Allowed Class 4, 5A and 5B Claims.

Restrictions on Recovery: The Post-Consummation Trust shall not make distributions to Holders of Class 5B Claims until such time as all
Allowed Post-Consummation Trust Senior Claims have been paid in full by the Post-Consummation Trust, or until an appropriate Disputed
Claims Reserve has been established for the payment of all Allowed Post-Consummation Trust Senior Claims in full.
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SUMMARY OF STATUS AND VOTING RIGHTS

Class - Claim Status Voting Rights

3 Prepetition Credit Facility Claims Unimpaired Deemed to Accept
4 10.25% Senior Notes Claims : Impaired Entitled to Vote
SA General Unsecured Claims against Hines Horticulture, Inc. ~ Impaired Entitled to Vote
5B General Unsecured Claims against Hines Nurseries, Inc. _Impaired Entitled to Vote

6 Section 510(b) Claims Impaired Deemed to Reject

7 Equity Interests in Hines Horticulture, Inc. Impaired Deemed to Reject

8 Intercompany Interests Impaired Deemed to Reject

The following sets forth the Classes that are entitled to vote on the Plan and the Classes that are not entitled
to vote on the Plan:

e The Debtors are NOT seeking votes from the Holders of Claims in Classes 1, 2 and 3 because those
Classes, and the Claims of any Holders in those Classes, are Unimpaired under the Plan. Pursuant to
section 1126(f) of the Bankruptcy Code, those Classes are deemed to have accepted the Plan.

o The Debtors are NOT seeking votes. from the Holders of Section 510(b) Claims in Class 6, Equity
Interests in Hines Horticulture in Class 7 and Intercompany Interests in Class 8. Instead, the Debtors
request Confirmation of the Plan under section 1129(b) of the Bankruptcy Code with respect to Classes
6,7 and 8. Classes 6, 7 and 8 are Impaired and will receive no distribution under the Plan. Pursuant to
section 1126(g) of the Bankruptcy Code, Classes 6, 7 and 8 are deemed to have rejected the Plan.

e The Debtors ARE soliciting votes to accept or reject the Plan from Holders of Claims -in Classes 4, SA
and 5B (collectively, “the Voting Classes”), because Allowed Claims in the Voting Classes are
Impaired under the Plan and are expected to receive distributions under the Plan. Accordingly,
Holders of Allowed Claims in the Voting Classes have the right to vote to accept or reject the Plan.

For a detailed description of the Classes of Claims and the Classes of Equity Interests, as well as their
respective treatment under the Plan, please refer to Article III of the Plan.

E. SOLICITATION PROCESS
1. Voting and Claims Agent

The Debtors have retained Epiq Bankruptcy Solutions, LLC to, among other things, act as solicitation agent
in connection with the solicitation of votes to accept or reject the Plan (“Epiq” or the “Voting and Claims Agent”).
In addition to the solicitation efforts conducted by the Voting and Claims Agent, solicitation efforts will be
conducted by Financial Balloting Group, LLC (“FBG” or the “Securities Voting Agent”) with respect to the
solicitation of votes of Holders of Claims based on publicly-traded securities.

2. Solicitation Package

The following documents and materials will constitute the Solicitation package (collectively, the
“Solicitation Package™):

e a cover letter: (i) describing the contents of the Solicitation Package; (ii) explaining that the Plan
Supplement will be filed on or before five Business Days before the Voting Deadline; and (iii) urging
the Holders in the Voting Classes to vote to accept the Plan;

o if applicable, a letter in the form and substance acceptable to the Debtors, in their discretion, from the
Debtors’ significant constituents urging the Holders in the Voting Classes to vote to accept the Plan;
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e the Disclosure Statement Order (with the Solicitation Procedures, which shall be Exhibit 1 attached
thereto);

e an appropriate form of Ballot and/or Master Ballot and instructions with respect thereto, if applicable
(with a pre-addressed, postage prepaid return envelope);

o the notice of the Confirmation Hearing (the “Confirmation Hearing Notice™);

e the approved form of the Disclosure Statement (together with the Plan, which is Exhibit A thereto) in
paper format; and

e such other materialé as the Bankruptcy Court may direct.
F. VOTING PROCEDURES

1. Record Date ‘

The Record Date is December 16, 2008, the date that the Disclosure Statement Hearing is scheduled
to commence. The Record Date is the date on which the following will be determined: (a) which Holders of

Claims (including, to the extent applicable, holders of bonds, debentures, notes and other securities) are entitled to
vote to accept or reject the Plan and receive the Solicitation Package in accordance with the Solicitation Procedures;
and (b) whether Claims have been properly assigned or transferred to an assignee pursuant to Bankruptcy Rule
3001(e) such that the assignee can vote as the Holder of a Claim.

2. Voting Deadline

The Voting Deadline shall be 4:00 p.m. prevailing Fastern Time on January 21, 2009. To be counted
as votes to accept or reject the Plan, all Ballots and Master Ballots, as applicable, must be properly executed,
completed and delivered according to their applicable ballot instructions by: (a) first class mail as directed on each
Ballot or Master Ballot; (b) overnight courier; or (c) personal delivery, so that they are actually received no later
than the Voting Deadline by either Epig, or, with respect to Claims based on publicly-traded securities, by FBG.
The Ballots and Master Ballots will clearly indicate the appropriate return address (or, in the case of securities,
instructions for the proper return of Master Ballots). Ballots and Master Ballots should be sent to:

NON-SECURITIES ' SECURITIES -

BALLOTS - MASTER BALLOTS
(CLASSES 5A AND 5B) (CLASS 4)

Ballots must be actually received by the Voting and Claims | Master Ballots must be actually received by the Securities
Agent by the Voting Deadline, by using the envelope provided | Voting Agent by the Voting Deadline, by first class.mail, hand
to: delivery or overnight mail to:

If by first-class mail.

Hines Horticulture Balloting Center
¢/o Epiq Bankruptcy Solutions, LLC

FDR Station Hines Horticulture, Inc.
P.O. Box 5112 c/o Financial Balloting Group, LLC
New York, New York 10150-5112. 757 Third Avenue, 3rd Floor

New York, New York 10017
If by hand delivery or overnight mail:

Hines Horticulture Balloting Center
c/o Epiq Bankruptcy Solutions, LLC
757 Third Avenue, 3rd Floor
New York, New York 10017
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If you have any questions on the procedures for voting on the
If you have any questions on the procedures for voting on the | Plan, please call the Securities Voting Agent at the following
Pian, please call the Voting and Claims Agent at the following telephone number:

telephone number: )

(888) 498-7763 (800) 605-835

IF A BALLOT OR MASTER BALLOT IS RECEIVED AFTER THE VOTING DEADLINE, IT
WILL NOT BE COUNTED UNLESS THE DEBTORS DETERMINE OTHERWISE. :

ANY BALLOT OR MASTER BALLOT THAT IS PROPERLY EXECUTED BY THE HOLDER
OF A CLAIM, BUT THAT DOES NOT CLEARLY INDICATE AN ACCEPTANCE OR REJECTION OF
THE PLAN OR ANY BALLOT THAT INDICATES BOTH AN ACCEPTANCE AND A REJECTION OF
THE PLAN, WILL NOT BE COUNTED. :

EACH HOLDER OF A CLAIM MUST VOTE ALL OF ITS CLAIMS WITHIN A PARTICULAR
CLASS EITHER TO ACCEPT OR REJECT THE PLAN AND MAY NOT SPLIT SUCH VOTES. BY
SIGNING AND RETURNING A BALLOT OR A MASTER BALLOT, EACH HOLDER OF A CLAIM
CERTIFIES TO THE BANKRUPTCY COURT AND THE DEBTORS THAT NO OTHER BALLOTS OR
MASTER BALLOTS WITH RESPECT TO SUCH CLAIM HAVE BEEN CAST OR, IF ANY OTHER
BALLOTS OR MASTER BALLOTS. HAVE BEEN CAST WITH RESPECT TO SUCH CLASS OF
CLAIMS, SUCH OTHER BALLOTS OR MASTER BALLOTS INDICATED THE SAME VOTE TO
ACCEPT OR REJECT THE PLAN.

IT IS IMPORTANT TO FOLLOW THE SPECIFIC INSTRUCTIONS PROVIDED ON EACH
BALLOT OR MASTER BALLOT, AS APPROPRIATE, WHEN SUBMITTING A VOTE.

FOR FURTHER INFORMATION AND INSTRUCTIONS ON VOTING TO ACCEPT OR
REJECT THE PLAN, SEE SECTION VI, HEREOF ENTITLED “SOLICITATION AND VOTING
PROCEDURES.” :

G. CONFIRMATION HEARING

Section 1128(a) of the Bankruptcy _Code‘requires the bankruptcy court, after notice, to hold a hearing on
confirmation of a plan filed under chapter 11 of the Bankruptcy Code. Section 1128(b) of the Bankruptcy Code
provides that any party in interest may object to confirmation of the plan. '

1. Confirmation Hearing Date

The Confirmation Hearing will commence on January 28,2009 at 1:30 p.m. prevailing Eastern Time,
before the Honorable Kevin J. Carey, United States Bankruptcy Judge, in the United States Bankruptcy Court for the

District of Delaware, 5th Floor, Courtroom No. 5, 824 Market Street, Wilmington, Delaware 19801. The
Confirmation Hearing may be continued from time to time without further notice other than an adjournment

. announced in open court at the Confirmation Hearing or at any subsequent adjourned Confirmation Hearing. The

Bankruptcy Court, in its discretion and prior to the Confirmation Hearing, may put in-place additional procedures
governing the Confirmation Hearing. The Plan may be modified, if necessary, prior to, during, or as a result of the
Confirmation Hearing, without further notice to parties in interest.

2. Plan Objection Deadline

The Plan Objection Deadline is 4:00 p.m. prevailing Eastern Time on January 21, 2009. All Plan

Objections must be filed with the Bankruptcy Court and served on the Debtors and certain other parties in
accordance with the Disclosure Statement Order on or before the Plan Objection Deadline. In accordance with the
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Confirmation Hearing Notice filed with the Bankruptcy Court, Plan Objections or requests for modifications to the
Plan, if any, must:

e be in writing;
e conform to the Bankruptcy Rules and the Local Bankruptcy Rules;

e state the name and address of the objecting Entity and the amount and nature of the Claim or Equity
Interest of such Entity; '

e state with particularity the basis and nature of the Plan Objection and, if practicable, a proposed
modification to the Plan that would resolve such Plan Objection; and

e be filed, contemporaneously with a proof of service, with the Bankruptcy Court and served so that it is
actually received by the notice parties identified in the Confirmation Hearing Notice on or prior to the
Plan Objection Deadline.

The Debtors’ proposed schedule will provide Entities sufficient notice of the Plan Objection Deadline,
which will be at least 25 days, as required by Bankruptcy Rule 2002(b). The Debtors believe that the Plan Objection
Deadline will afford the Bankruptcy Court, the Debtors and other parties in interest reasonable time to consider the
Plan Objections prior to the Confirmation Hearing.

THE BANKRUPTCY COURT WILL NOT CONSIDER PLAN OBJECTIONS UNLESS THEY ARE

TIMELY SERVED AND FILED IN COMPLIANCE WITH THE DISCLOSURE STATEMENT ORDER.

H. CONFIRMATION AND CONSUMMATION OF THE PLAN

It will be a condition to Confirmation of the Plan that all provisions, terms and conditions of the Plan are
approved in the Confirmation Order unless otherwise satisfied or waived pursuant to the provisions of Article X.C
of the Plan. Following Confirmation, the Plan will be consummated on the Effective Date. '

L  RISK FACTORS

PRIOR TO DECIDING WHETHER AND HOW TO VOTE ON THE PLAN, EACH HOLDER OF
A CLAIM IN A VOTING CLASS SHOULD CONSIDER CAREFULLY ALL OF THE INFORMATION IN
THIS DISCLOSURE STATEMENT, INCLUDING THE RISK FACTORS DESCRIBED IN SECTION VIII
HEREIN ENTITLED, “pLAN-RELATED RISK FACTORS AND ALTERNATIVES TO CONFIRMATION
AND CONSUMMATION OF THE PLAN.” '

10
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II. BACKGROUND TO THESE CHAPTER 11 CASESS
A. OVERVIEW OF THE DEBTORS’ BUSINESS

1. Summary of the Debtors’ Business

Hines Horticulture, Inc., a Delaware Corporation, produces and distributes horticultural products through
its wholly owned subsidiary, Hines Nurseries, Inc. The Debtors are one of the largest commercial nursery
operations in North America, producing one of the broadest assortments of ornamental shrubs, color plants and
container-grown plants in the industry. The Debtors sell their goods to more than 1,180 retail and commercial
customers, representing more than 6,670 outlets throughout the United States, including premium local and regional
garden centers, as well as leading national home centers and retailers, such as The Home Depot, Lowe’s and Wal-
Mart. As of the Petition Date, the Debtors employed approximately 1,600 employees. The Debtors’ employee base
fluctuates seasonally from a low of approximately 1,500 to a high of approximately 3,000 employees during the
activity-intensive preparation and selling season from February to June. None of the Debtors’ employees are
represented by a labor union. Hourly, salaried and contract labor comprise neatly 45% of the Debtors’ production

costs.

The Debtors produce approximately 5,100 varieties of ornamental shrubs, color plants, and container-
grown plants grown primarily for outdoor use, most of which are sold under the Hines Nurseries™ trade name. The
Debtors operate seven nurseries located in Arizona, California, Oregon and Texas. The Debtors grow many
different product varieties at several of their nurseries. However, the Debtors emphasize certain product categories
at particular nurseries depending on the growing climate conducive to a particular product and on regional customer
need. Since 1993, the Debtors have added numerous plant varieties to their product line. The Debtors have also
successfully developed patio-ready type products, which they market under the names of Patio Tropics™ and
Festival Pots™. These products generally command premium prices and improved profit margins compared with
other plants produced by the Debtors. '

In 2007, the Debtors recorded net sales of approximately $215.1 million. In addition, the Debtors recorded
net sales of $40.5 million for the first three months of 2008, ended March 31, 2008. As of March 31, 2008, the
Debtors reported approximately $297.4 million in total assets and approximately $317.3 million in total liabilities.

2. Product Overview and Production

The Debtors’ products can be divided into a variety of categories, the revenues of which are described
below for the calendar years 2005 through 2007 '

Product Category : Representative Products ‘ 2007 2006 2005
Shrubs Azalea, boxwood, camellia, holly, conifers and hibiscus T 43% 41% 40%
Flowering Color Plants Perennials, annual bedding plants, tropical flowering plants and 36% 29% 33%

bulbs
Vines Gelsemium, clematis and campsis V 6% 6% 5%
Trees Pines, maples and magnolia 5% 5% 4%
Topiary . Plants pruned into special forms 4% 4% 5%
Other ‘ Olmamental grass, hanging baskets, patio plants and holiday - 6% 15% 13%
plants

6  Unless indicated otherwise, all descriptions in this Section II are as of the date hereof, before consummation of
the Sale Transaction contemplated by the Purchase Agreement. Upon consummation of the Sale Transaction,
substantially all of the Debtors’ assets and their operating business will be transferred to the Purchaser in
accordance with the Purchase Agreement. Accordingly, the following summary describes the Debtors’
operations as of the filing of this Disclosure Statement, not as of the consummation of the Sale Transaction.

11
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Production of these products requires raw materials consisting of, among other things, chemicals and
fertilizers, soil, containers, plugs and linings. The Debtors benefit from a relatively diverse supplier base with
respect to these raw materials.

Plants (other than annual bedding plants) are produced by propagating young plants called “liners” using
cuttings from mature plants. Using propagation techniques for each specific crop with respect to growing media,
hormonal stimulation and growing conditions, these' cuttings are cultivated into viable liners and are then
transplanted into larger containers. These plants are tended to in the Debtors’ nurseries for six to twenty-four
months until they reach certain specified sizes and levels of maturity, according to market demand, and are sold at
different price points depending on their size and levels of maturity. During the growing stages, plants are typically
pruned by mechanized pruning machines that are designed for specific plant categories and watered and fertilized by
integrated irrigation and fertilization systems, which are closely monitored and regulated to ensure consistency and
quality. The Debtors’ water and fertilizer systems are designed to minimize the costs of these elements and
maximize water conservation. Each of the Debtors’ facilities. has infrastructure and procedures in place to protect
growing stock from most frost, snow and freezing conditions.

To produce annual bedding plants, the Debtors either buy and germinate seeds to produce small plants,
called “plugs,” or purchase plugs from specialized plug producers. The plugs are then transplanted to bedding
packs, hanging baskets and containers of various sizes. The growth cycle of color plants is typically less than one
year, with many color plants having a growing season as short as eight to sixteen weeks, allowing certain of the
Debtors’ nurseries to produce approximately three to four inventory turns per year. As with ornamental plants, the
Debtors apply controlled watering and fertilizing to ensure high quality.

3. Corporate History

James W. Hines Sr. founded the Debtors in 1920 in San Gabriel, California. The Debtors were a family
owned business until their acquisition by the Weyerhauser Company in 1976. The Debtors were sold in 1990 to a
private investment group and certain members of the Debtors’ management. In 1993, the Debtors acquired Sun Gro
* Horticulture. Tn August 1995, the Debtors were acquired by Madison Dearborn Capital Partners, L.P., a private
equity investment firm, and certain members of the Debtors’ management. The Debtors continued to grow through
a series of acquisitions. In 1996, the Debtors purchased Iverson Perennial Gardens and Flynn Nurseries. In 1997,
the Debtors purchased Pacific Color Nurseries and Bryfogles’ Wholesale, Inc. On June 22, 1998, Hines
Horticulture, Inc. completed an initial public offering of 5.1 million shares of its common stock. In 1999, the
Debtors purchased Atlantic Greenhouses, Inc. In 2002, the Debtors acquired Willow Creek Greenhouses and Lovell
Farms, Inc. '

More recently, the Debtors have sold certain of their businesses and facilities, including: (i) the 2002
divestment of Sun Gro Horticulture’s peat moss business; (ii) the 2005 sale of substantially all of the assets of Hines
Fertilizer, a wholly owned subsidiary 'of Hines Nurseries, Inc.; (iii) the 2006 sale of the Debtors’ nursery facility in
Vacaville, California, (iv) the 2006 sale of the Debtors’ nursery facility in Pipersville, Pennsylvania; (v) the 2007
sales of certain real property, inventory and other assets located at the Debtors’ nursery facilities in Danville,
Pennsylvania, Utica, New York and Newark, New York; (vi) the 2005, 2006 and 2007 sales of the Debtors’ various
facilities in Miami, Florida and Blairsville, Georgia; and ‘(vii) the 2007 sale of the Debtors’ nursery operations in
Trenton, South Carolina.

4. Customers

The Debtors’ retail customers include home centers, mass merchandisers, independent garden centers and
garden center chains. The Debtors enjoy competitive advantages in selling into these channels due to their ability to
provide a broad assortment of consistently high quality products in large volumes, their nationwide distribution
network and their value-added services such as custom labeling, bar-coding, full electronic data interchange and
technical support. The Debtors’ top three customers accounted for approximately 72%, 67% and 68% of the
Debtors’ net sales in 2007, 2006 and 2005, respectively. The Debtors’ largest customer, The Home Depot,
accounted for approximately 43%, 42% and 45% of the Debtors’ net sales in 2007, 2006 and 2005, respectively.
The Debtors’ next largest customer, Wal-Mart Stores, Inc., accounted for approximately 15%, 12% and 10% of the
Debtors’ net sales in 2007, 2006 and 2005, respectively. The Debtors’ third largest customer, Lowe’s Companies,
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Inc., accounted for approximately 14%, 13% and 13% of the De‘btors’ net sales in 2007, 2006 and 2005,
respectively. No other customer accounted for more than 10% of the Debtors’ net sales.

5. Distribution

The Debtors distribute their products directly from their nursery sites to their retail customers primarily
through third-party common catriers and through the Debtors’ fleet of approximately 77 trucks, four of which are
owned and the balance of which are leased. In addition, the Debtors use a variety of product shipping techniques,
such as specialized shelving, protective racks and special loading techniques. Nursery products are distributed

.

nationwide, except color plants, which are typically distributed only within a 300-mile radius of each nursery.
6. Research and Development; Patents and Trademarks

The Debtors’ product sourcing and development yield unique plant varieties, which are marketed under a
trade name and patented whenever possible. The Debtors apply for patents on plant varieties that are significantly
different from existing varieties. Differences among plant varieties may include coloration, size at maturity or
hardiness in drought or cold conditions. These varieties comimand higher prices, provide higher unit margins and
enhance the Debtors’ reputation as a product innovator. The Debtors’ expenses associated with research and
development are not material. '

The Debtors have registered trademarks, service marks and logos ‘used in their businesses. The Debtors
currently hold 41 registered trademarks, with no trademark applications pending. In addition, the Debtors have
developed and continue to develop specialty plants for which the Debtors hold patents registered with the U.S.
Patent and Trademark Office. The Debtors currently hold 71 patents, with no patent applications pending.

7. Sales and Marketing

The Debtors’ key markets are Arizona, California, Colorado and Texas. As of June 30, 2008, the Debtors
employed approximately 200 direct sales consultants, key account managers, market area managers and
merchandisers. National accounts are serviced through “National Account Task Teams” comprised of a senior
management member and direct sales personnel from each nursery supplying the account. The Debtors also market
their products through trade shows, print advertising in trade journals, direct mail promotion and catalogues.

8. Properties

The Debtors’ operations consist of seven commercial nursery facilities located in Arizona, California,
Oregon and Texas as set forth below. As of December 8, 2007, the Debtors owned approximately 2,686 acres
related to their continuing nursery facilities. ‘In addition, the Debtors leased approximately 687 acres related to their
nursery facilities (including leases from Blooming Farm, Inc., an affiliated entity). Approximately 2,600 acres were
usable for production, with approximately 2,250 of those acres currently in production. In addition, the Debtors use
approximately 4.8 million square feet of greenhouse space located on these facilities.

Acreage
"Location Owned Leased Total Primary Product(s)
Chino Valley, Arizona 67 - : 67 Color
Fallbrook, California 248 13 261 Color/Shrubs
Fresno, California ’ 48 9 : 57 Color
Forest Grove, Oregon 670 3437 1,013 Shrubs -

7 The Debtors lease all such 343 acres from Blooming Farm, Inc., a corporation owned by Madison Dearborn
Capital Partners, L.P. and by Ms. Pieropan, the Debtors’ Chief Financial Officer, Secretary and Treasurer, Mr.
Ferguson, the Debtors’ former Chief Executive Officer and President, Stephen Thigpen, the Debtors’ former
Chief Executive Officer, and other members of the Debtors’ current and former management. Under the current
lease, which expires on February 28, 2018, the Debtors are obligated to make annual lease payments of
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Acreage

Location Owned Leased Total Primary Product(s)
Houston, Texas 432 - . 432 Color/Shrubs
Irvine, California - 288 - 288 Color/Shrubs
Winters, California . 1,221 34 1,255 Shrubs
Total 2,686 687 3,373
9. Competition

Competition in the nursery products segment of the lawn and garden industry is based principally on the
breadth of product offering, consistent product quality and availability, customer service and price. The nursery
products segment is highly fragmented. According to the 2002 Census of Agriculture released in June 2004 by the
U.S. Department of Agriculture’s National Agricultural Statistics Service, the nursery business is comprised of
approximately 60,000 primarily small and regionally based growers. The Debtors believe that they are one of only
two growers able to serve every major regional market in North America, the Debtors’ only national competitor
being Monrovia Nursery Company. In each of their markets, the Debtors compete with large regional growers and
many other smaller regional and local growers. The Debtors believe that their key competitive advantages are their
ability to provide consistent, high quality products in large volumes, their nationwide distribution network and their
value-added services.

10. Seasonality and Liquidity

The Debtors® businesses are highly seasonal in nature, with the majority of sales typically occurring in the
first half of the year. In particular, the Debtors’ sales are strongest in the second quarter, which corresponds to the
Spring gardening season. In 2007 approximately 76% of net sales occurred in the first half of the year.
Approximately 51% of net sales occwred in the second quarter of 2007. Moreover, the seasonal nature of the
Debtors’ operations result in a significant fluctuation in certain components of working capital (primarily accounts
receivable and inventory) during the growing and selling cycles. As a result, operating activities during the first and
fourth quarters use significant amounts of cash, and in contrast, operating activities for the second and third quarters
historically have generated cash as the Debtors ship inventory and collect accounts receivable,

11. Government Regulation

The Debtors are subject to certain United States federal, state and local provincial health, safety and
environmental laws and regulations regarding the production, storage and transportation of certain products and the
disposal of waste. The Environmental Protection Agency (the “EPA”) and similar state and local agencies regulate
the Debtors’ operations and activities, including, but not limited to, water runoff and the use of certain pesticides in

its nursery operations. In the ordinary course of business, the Debtors use substances that are regulated or may be
" classified as hazardous under environmental laws. The Debtors do not anticipate that future expenditures for
compliance with such environmental laws and regulations will have a material adverse effect on the Debtors®
financial position, results of operations or competitive position. The Debtors cannot give any assurance, however,
that compliance with such laws and regulations, or compliance with other environmental laws and regulations that
may be enacted in the future, will not have an adverse effect on the Debtors’ financial position, results of operations
or competitive position.

The Debtors obtain certain irrigation water supplied to local water districts from facilities owned and
operated by the United States acting through the Department of Interior Bureau of Reclamation (the
“Reclamation Water”). Federal reclamation laws and regulations govern the use and price of Reclamation Water,
- including availability of subsidized water rates. The Debtors utilize Reclamation Water as one of the water supplies
for its Northern California and Oregon facilities. The Debtors believe that the nursery operations are in compliance

approximately $67,476. Pursuant to such lease, the Debtors have an option to purchase the land and certain
rights of first refusal. : : .
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with applicable regulations and they maintain a compliance program; however, changes in law may reduce
availability of, or increase the price of, Reclamation Water to the Debtors.

12. Pending Litigation Against the Debtors

No currently pending or anticipated litigation, when ultimately concluded, will in the opinion of
management, have a imaterial adverse effect upon the Debtors’ financial position or liquidity; however the litigation
process is inherently uncertain and it is possible that the resolution of these disputes and lawsuits may adversely
affect the Debtors’ financial position and liquidity. As described herein, the Bankruptcy Court has enlarged the
period within which the Debtors may remove certain pending civil actions to federal court. As of the filing of this
Disclosure Statement, the Debtors had not sought removal of any pending action.

13. Directors, Executive Officers and Manageinent Team - .

As of the date héreof, set forth below are the Executive Officers and Directors of Hines Horticulture, Inc.
and each officer’s position within Hines Horticulture, Inc. : '

Name Position
James R. Tennant Chief Executive Officer & President and a Director
Claudia M. Pieropan _ Chief Financial Officer, Treasurer & Secretary
Jeffery A. Dunbar Senjor Vice President, Operations
Tom Batt Vice President, Sales
John Krajanowski Vice President, Marketing
Stanley R. Fallis Director & Chairman of the Audit Committee
Ray E. Mabus Director & Chairman of the Nominations and Corporate Governance Committee
Hugh E. Sawyer Director & Chairman of the Compensation Committee
Thomas R. Reusché Director
Paul R. Wood Director

Set forth below is a brief description of the business experience of the executive officers listed above.

James R. Tennant, Chief Executive Officer & President. Mr. Tennant was appointed as Hines Horticulture,
Inc.’s and Hines Nurseries, Inc.’s Chief Executive Officer & President in July 2007. Mr. Tennant has served as a
director of Hines Horticulture, Inc. since October 1998 and as Chairman of the Board since April 2007. Mr.
Tennant served as Chairman and Chief Executive Officer of Home Products International, a manufacturer and full-
service marketer of quality consumer houseware products, from April 1994 to December 2004.

Claudia M. Pieropan, Chief F' inancial Officer, Treasurer & Secretary. Ms. Pieropan has served as Chief
Financial Officer of Hines Horticulture, Inc. and Hines Nurseries, Inc. since January 1996 and as Secretary and
Treasurer of the Debtors since June 1998. Previously, Ms. Pieropan served as the Vice President of Finance and
Administration of Sun Gro Horticulture, Ine., a growing media company, from October 1991 until December 1995.
Prior to that time, Ms. Pieropan practiced with PricewaterhouseCoopers LLP in Montreal, Toronto and Vancouver,

Canada from 1977 to 1991.

Jeffery A. Dunbar, Senior Vice President, Operations. MI. Dunbar joined the Debtors in May 2006 as Vice
President of Supply Chain. Previously, Mr. Dunbar served as Vice President of Operations at Tree of Life North
America, a provider of natural and specialty food products from 2005 to 2006 and as Senior Vice President of
Strategic Planning and Supply Chain for Wise Foods from 2003 to 2005. Prior to this, Mr. Dunbar held director
level distribution positions at various consuiner goods companies including Kellogg Company, Keebler Company
and Revlon Incorporated. Mr. Dunbar received his BA from Kean University of New Jersey and his MBA from

Georgia State University.

Tom Batt, Vice President, Sales. M. Batt joined the Debtors in May 2007 as a National Sales Director.
Previously, Mr. Batt served as North American Business Director for Spectrum Brands from 2002 through 2007.
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Prior to that, from 2001 to 2002, Mr. Batt was Director of Production and Inventory at Stacy’s Greenhouses. From
1999 to 2001, Mr. Batt served as Channel Marketing Manager for Purcell Industries, Inc.

John Krajanowski, Vice President, Marketing. Mr. Krajanowski has been with the Debtors since August
2001, holding numerous director and senior manager level positions in Sales, Merchandising, Marketing, Demand
Management, and Supply Chain Planning & Scheduling. From 1996 to 1999, Mr. Krajanowski served as a Vice
President of Marketing and Sales for LifeHelp, a national direct marketing and third party administration firm
associated with New York Life and UNUM insurance companies. From 1999 to 2001, Mr. Krajanowski continued
his relationship with New York Life as a general securities and financial planning agent. From 1984 to 1996, Mr.
Krajanowski held numerous director -level positions at Color Spot Nurseries, Inc. with the final three including
Marketing, Sales, and Supply Chain Planning.

Stanley R. Fallis, Director & Chairman of the Audit Committee. M. Fallis has served as a director of
Hines Horticulture, Inc. since September 2001. Mr. Fallis is currently retired and previously served as the Chairman
and CEO of EVEREN Clearing Corporation from 1994 to 1999, which provided all securities clearing and trade
processing operations for its parent, EVEREN Securities, Inc., a major independently owned broker dealer firm.
Mr. Fallis serves on the board of directors of Stancorp Financial Group, Inc. Mr. Fallis also served as Senior
Executive Vice President and Chief Financial Officer of Kemper Securities Group from 1990 through 1994.

Ray E. Mabus, Director & Chairman of the Nominations and Corporate Governance Committee. Mr.
Mabus has been a Director of Hines Horticulture, Inc. since September 2007. Mr. Mabus has served as Chairman of
the Board of Foamex International Inc. (“Foamex”) since February 2004 and as a director of Foamex since
September 2000. He also served as President and CEO of Foamex from June 2006 to April 2007. Mr. Mabus
served as U.S. ambassador to the Kingdom of Saudi Arabia from 1994 to 1996. He was elected governor of
Mississippi and served from 1988 to 1992. He joined the Board of Directors of Strategic Partnerships LLC, an
employee training service company in 1996, and served as President of its Global Resources Division from October
1998 to February 2002. He is currently active in his family’s timber business. Mr. Mabus also serves on the board
of directors of Enersys, Fusion Telecommunications, Inc, Citizens International, Strategic Partnerships LLC and
several non-profit boards.

Hugh E. -Sawyer, Director & Chairman of the Compensation Committee. Mr. Sawyer has served as a
director of Hines Horticulture, Inc. since September 2007. Mr. Sawyer is currently President of Legendary, Inc., a
Destin, Florida based developer and investor of real estate properties. Prior to that, Mr. Sawyer was President and
CEO of Allied Holdings, Inc., a publicly traded company, beginning in June 2001 where he was leading the
turnaround effort of Allied while operating under Chapter 11 of the federal Bankruptcy Code. Prior to his
turnaround role at Allied Holdings, Inc. Mr. Sawyer served as President and CEO of Aegis Communications Group,
Inc., a turnaround opportunity and portfolio holding of Alix Partners’ Questor Management from April 2000 to June
2001. Mr. Sawyer was President and CEO of another turnaround, National Linen Service, Inc., a subsidiary of
National Service Industries from 1996 to 2000. From 1995 to 1996, Mr. Sawyer was President and CEO of The
Cunningham Group, Inc. Mr. Sawyer serves on the Board of Allied Holdings, Inc. and recently served as an
independent member of the Board of Directors and Restructuririg Committee of Spiegel, Inc., the parent company of
Eddie Bauer, during the-company’s bankruptcy. He has previously served on the boards of Aegis Communications
Group, Inc., IC], Inc., Guardian Armor, Inc., Phoenix Communications, Inc., Hometown Communities, Inc. and as
an associate non-voting member of the National Services Industries Board.

Thomas R. Reusché, Director. M. Reusché has served as a director of the Hines Horticulture, Inc. since
August 1995. Mr. Reusché has also served as Chairman of the Board from March 2004 to April 2007. Mr. Reusché
served as Secretary and Treasurer of the Company from August 1995 until June 1998 and as Assistant Secretary of
the Company from June 1998 to June 2000. Mr. Reusché also served as a Vice President and Assistant Secretary of
Hines Nurseries, Inc. from August 1995 to June 2000. From its formation in January 1993 until his retirement in
September 2003, Mr. Reusché served as a principal of Madison Dearborn Capital Partners, L.P., a private equity
investment firm which is Hines’ largest shareholder, and as a Vice President or as a Managing Director of Madison
Dearborn Partners, Inc., Madison Dearborn Capital Partners, L.P.’s indirect general partner. Prior to that time, Mr.
Reusché was a senior investment manager at First Chicago Venture Capital, which comprised the private equity

investment activities of First Chicago Corporation, the holding company parent of First National Bank of Chicago.
M. Reucshé serves on the boards of directors of Stericycle Inc. and a number of private companies.
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Paul R. Wood, Director. Mr. Wood has served as a director of Hines Horticulture, Inc. since August 1995.
Mr. Wood was also Chairman of the Board and President of Hines Horticulture, Inc. from September 1995 until
June 1998 and an Assistant Secretary of Hines Horticulture, Inc. from June 1998 to June 2000. Mr. Wood has
served as a director of Hines Nurseries, Inc. since August 1995 and as a Vice President and Assistant Secretary of
Hines Nurseries, Inc. from August 1995 to June 2000. Since its formation in 1993 until his retirement in September
2006, Mr. Wood has served as a principal of Madison Dearborn Capital Partners, L.P. and as a Vice President or as
a Managing Director of Madison Dearborn Partners, LLC. Prior to that time, Mr. Wood served as Vice President of
First Chicago Venture Capital. Mr. Wood serves on the board of directors for CapitalSource, Inc. and a number of
private companies. '

14. Other Matters Related to Current and Former Officers of the Debtors

In 1995, the Debtors sold 290 acres of its Forest Grove, Oregon nursery facility property to Blooming
Farm, Inc., a corporation owned by Madison Dearborn Capital Partners, L.P., Mr. Ferguson, the Debtors’ former
Chief Executive Officer and President, Ms. Pieropan, the Debtors’ Chief Financial Officer, Secretary and Treasurer,
Stephen Thigpen, the Debtors’ former Chief Executive Officer, and other members of the Debtors’ current and
former management. As payment in full for the 290 acres, Blooming Farm, Inc. issued an interest-only promissory
note to the Debtors in the amount of $826,865 secured by a deed of trust on the land. In 1996, the Debtors sold an
additional 53 acres to Blooming Farm, Inc. As payment in full for the 53 acres, Blooming Farm, Inc. issued an
interest-only promissory note to the Debtors in the amount of $151,050 secured by a deed of trust on the 53 acres.
Each of these notes was extended and replaced entirely by a interest-only promissory note to the Debtors in the
amount of $977,915 secured by a'deed of trust on all of the land. The maturity date of this note is May 31,2018.

This land was sold to Blooming Farm, Inc. to avoid éxceeding a limit on the amount of land that the
Debtors are able to receive federal reclamation water for under applicable federal reclamation water law. Under the
current promissory note, Blooming Farm, Inc. is obligated to make interest payments at a rate of 6.9%, paid monthly
in arrears on the principal balance of the note. The Debtors lease all such 343 acres from Blooming Farm, Inc. The
current lease expires on February 28, 2018, and pursuant to its terms, the Debtors are obligated to make annual
lease payments of approximately $67,476. In addition, pursuant to the terms of the lease, the Debtors have an option
to purchase the land and certain rights of first refusal.

Pursuant to the Purchase Agreement approved by the Sale Order, the Purchaser’s ownership and good and
marketable title to or use and operation (through lease, stock acquisition or otherwise) of the property that is covered
by the Blooming Farm, Inc. lease is a condition to closing the Sale Transaction. In order to satisfy such condition, it
is contemplated that the Purchaser will enter into a stock purchase agreement with the majority-in-interest owner(s)
of Blooming Farm, Inc. and its affiliates to acquire those entities’ approximately 78% equity interest in Blooming
Farm, Inc. The Purchaser will pay $1.00 in consideration for such equity interests. The contemplated stock
purchase agreement would be executed and effectuated on the closing of the Purchase Agreement.

B. DEBT AND CAPITAL STRUCTURE OF THE DEBTORS

1. Summary of Prepetition I_ndebtedness

a) Prepetition Credit Facility

As of the Petition Date, Hines Nurseries, Inc. was a party to that certain Loan and Security Agreement
dated January 18, 2007, with the financial institutions from time to time party thereto (collectively, the “Prepetition
Credit Facility Lenders”),8 and Bank of America, N.A., as agent for the Prepetition Credit Facility Lenders (the
“prepetition Credit Facility Agent”) (as has been or maybe further amended, restated, supplemented or otherwise
modified from time to time, the “Prepetition Credit Facility Agreement”). Pursuant to the Prepetition Credit Facility
Agreement, the Prepetition Credit Facility Lenders committed, subject to the terms and conditions set forth in the

8  The Lenders include the following: (i) Bank of America, N.A., (i) PNC Bank, National Association and (iii)
GMAC Commercial Finance LLC.
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Prepetition Credit .Facility Agreement, to make certain loans and other financial accommodations to Hines
Nurseries, Inc., including a revolving loan in an aggregate amount of up to $100 million, including a $15 million
letter of credit sublimit (the “Prepetition Credit Facility”™). ' :

As of the Petition Date, the Debtors were indebted to the Prepetition Credit Facility Lenders under the
Prepetition Credit Facility in the total principal amount of approximately $29.716 million, plus approximately
$6.193 in issued and outstanding letters of credit, plus accrued and unpaid interest with respect thereto and any fees,
costs and charges provided under the Prepetition Credit Facility. The obligations under the Prepetition Credit
Facility are guaranteed by ‘Hines Horticulture, Inc. Additionally, the indebtedness under the Prepetition Credit
Facility is secured by a security interest in and lien upon substantially all of the assets of Hines Horticulture, Inc. and
Hines Nurseries, Inc.

b) 10.25% Senior Notes

On September 30, 2003 Hines Nurseries, Inc. issued those certain 10.25% Senior Notes due 2011 in the
aggregate principal amount of $175 million. The 10.25% Senior Notes mature on October 1, 2011 and bear interest
at the rate of 10.25% per annum. Interest thereunder is payable semi-annually in arrears on April 1 and October 1.
The 10.25% Senior Notes are unsecured and are guaranteed by Hines Horticulture, Inc.

On February 6, 2008, Hines Nurseries, Inc. entered into a First Supplemental Indenture with respect to the
10.25% Senior Note Indenture. The 10.25% Senior Note Indenture was amended to allow Hines Horticulture, Inc.
to cease filing reports with the Commission. '

2. Common Stock of Hines Horticulture and Hines Nurseries

Hines Horticulture, Inc.’s articles of incorporation authorize the issuance of 60,000,000 shares of common
stock, of which 22,072,549 shares were outstanding as of March 27,.2008 (the “Common Stock”). On August 8,
2007, NASDAQ suspended trading of Hines Horticulture, Inc.’s Common Stock. Effective October 22, 2007,
NASDAQ delisted Hines Horticulture, Inc.’s Common Stock. In the beginning of 2008, Hines Horticulture, Inc.
terminated registration of its Common Stock under the Securities Exchange Act because it had fewer than 300
shareholders of record. Specifically, on February 7, 2008, Hines Horticulture, Inc. filed a Form 15 “Certification
and Notice of Termination of Registration” deregistering its shares with the Commission. As of June 30, 2008,
Madison Dearborn Capital Partners, L.P. and Madison Dearborn Capital Partners II, L.P. are the record owners of
approximately forty-eight and nine tenths percent (48.9%) and four and a half percent (4.5%) of Hines Horticulture,
Inc.’s outstanding Common Stock, respectively.” In addition to Madison Dearborn Capital Partners, L.P. and
Madison Dearborn Capital Partners II, L.P., each of California State Teachers’ Retirement System, Abbot Capital
1330 Investors I, LP and Boston Partners Asset Management, L.L.C.10 own five percent (5%) or more of Hines
Horticulture, Inc.’s Common Stock. All other holders own less than five percent (5%) of the outstanding Common
Stock of Hines Horticulture, Inc.

Hines Nurseries, Inc. is a direct wholly-owned subsidiary of Hines Horticulture, Inc.

A depiction of the owhership and debt structure of the Debtors as of the Petition Date and accordingly,
before the anticipated consummation of the Sale Transaction, is attached hereto as Exhibit F.

9 The holdings of Madison Dearborn Capital Partners II, L.P. are based on Schedule 13D filed with the SEC on or
about January 18, 2001. Madison Dearborn Capital Partners, L.P. and Madison Dearborn Capital Partners II,
L.P. are under the common control of Madison Dearborn Partners, LLC.

10 The holdings of Boston Partners Asset Management, L.L.C. are based on Schedule 13G filed with the SEC on
or about February 14, 2007.
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1. EVENTS LEADING UP TO CHAPTER 11
A, REASONS FOR FINANCIAL DISTRESS

Several factors led to the filing of these Chapter 11 Cases. First, the Debtors experienced significantly
greater than expected declines in revenue. The Debtors’ decline in revenue stems primarily from, among other
things: (a) inclement weather in many parts of the country during the spring planting season; (b) a weaker consumer
environment for products in the Debtors’ industry; (c) pricing pressure from certain of the Debtors’ largest
customers; and (d) significant increases in the prices of raw materials, most notably, fuel. Additionally, the Debtors
have suffered from a severe liquidity shortfall, precipitated by a downward adjustment in the rate at which the
Debtors’ secured lenders were willing to loan against the Debtors’ inventory.

In addition, prior to the Petition Date, the Debtors experienced a decline in net sales due to adverse weather
conditions that plagued the Midwest and Northwest, including freezing weather early in the second quarter of 2007
and heavy rainfall mid-quarter, when the Debtors typically experience their most significant sales for the year.
Moreover, during the third quarter of 2007, the Southeast experienced a severe drought that decreased the demand
for the Debtors’ products, including, most notably, shrubs. Adding to the decline in sales on account of weather-
related issues, the continued decline of the U.S. housing market and the overall decline of the economy further
decreased demand for the Debtors’ products, as the volume of new and existing home sales and, consequently,
related landscaping was significantly reduced.

In response to the decreased demand for the Debtors’ products, the Debtors’ largest customers focused their
efforts on reducing store inventories of the Debtors’ products, affecting replenishment orders. Adding to the loss of
sales associated with this reduction in volume, the Debtors’ largest customers exerted significant pressure on the
Debtors to maintain the price of their products, despite increases in the Debtors’ operating costs.

Notwithstanding the Debtors’ inability to raise the prices of their products, the Debtors suffered from
unprecedented increases in fuel prices. Because the Debtors’ business relies on a large network of third party
carriers to transport their products to customers, increases in the price of fuel and third party carriers coupled with
the Debtors’ inability to pass those price increases onto their customers also contributed to declining operating
margins for the Debtors prior to the Petition Date. '

Adding to the cash flow losses described above, in the weeks leading up to these Chapter 11 Cases, the
Debtors’ Prepetition Credit Facility Lenders conducted an appraisal on the Debtors’ inventory — the value of which
was a major factor used to determine capacity available under the Prepetition Credit Facility. The new appraisal
resulted in a lower valuation of the Debtors’ inventory, thereby reducing the Debtors’ access to the Prepetition
Credit Facility.

Accordingly, due to continued losses on account of reduced net sales and the liquidity shortfall precipitated
by the downward adjustment in the Debtors’ available borrowing base prior to the Petition Date, the Debtors and
their advisors extensively explored multiple restructuring alternatives, including the sale of all or specific portions of
the Debtors’ operations, a new debt or equity capital infusion and a comprehensive restructuring of the Debtors’
balance sheet. Instead of proceeding outside of chapter 11, to continue to receive credit and sell their assets in the
most efficient way possible for their creditors and estates, the Debtors filed these Chapter 11 Cases.

B. DESCRIPTION OF PREPETITION RESTRUCTURING EFFORTS

In August 2007, the Debtors retained Miller Buckfire & Co., LLC (“Miller Buckfire”) as their financial
advisor to assist the board of directors of the Debtors in their evaluation of strategic alternatives. At that time, the
Debtors, with the help of Miller Buckfire, began to explore several strategic alternatives, including the sale of all or
specific portions of the Debtors’ operations, a new debt or equity capital infusion or a comprehensive restructuring
of the Debtors’ balance sheet.

Beginning in December 2007, Miller Buckfire ran a marketing process for the Debtors whereby they
pursued a broad campaign on behalf of the Debtors, exploring the possibility of new money infusions or the sale of

19

K&E 13877167,




all or certain portions of the Debtors’ assets. In connection with this broad marketing process, Miller Buckfire
contacted approximately twenty four parties. Eighteen of these parties signed confidentiality agreements and
received due diligence materials, including a confidential information memorandum. The Debtors received
approximately eight written and verbal indications of interest to acquire the Debtors. At the time, the Debtors’

board of directors determined that such indications did not provide sufficient value to the Debtors and declined to

pursue a sale transaction at that time.

Simultaneous with the marketing process described above, Miller Buckfire and the Debtors’ management
began to identify holders of the 10.25% Senior Notes. It became evident that funds affiliated with Black Diamond
Capital Management, LLC held a majority of the 10.25% Senior Notes.

Accordingly, Miller Buckfire began discussions with Black Diamond, along with certain other large
holders of the Senior Notes, to gauge their interest in participating in a debt-for-equity exchange with the Debtors.
Discussions with Black Diamond first began. in December 2007 when Black Diamond met with Miller Buckfire and
the Debtors’ management to have preliminary discussions based on publicly available information only as Black
Diamond had not yet signed a confidentiality agreement. Over the ensuing months, the Debtors and their advisors
had discussions with Black Diamond and its legal counsel regarding, among other things, the Debtors’ efforts to
suspend their public reporting requirements (ie., to “go dark”). In March 2008, Black Diamond signed a
confidentiality agreement with the Debtors and began reviewing confidential information. ~ Additionally,
representatives of Black Diamond had several conversations and in-person meetings with Miller Buckfire beginning
with an in-person meeting in late March 2008 with the Debtors’ management and Miller Buckfire-at the Debtors’
headquarters to discuss, among other things, the Debtors’ recent financial performance and projected liquidity.
Discussions also centered around the timing and structure of a potential restructuring transaction. During this time
Black Diamond also participated in on site visits. Black Diamond’s diligence of the Debtors also included one-on-
one meetings at the Debtors’ headquarters with certain members of the Debtors’ management. Additionally, the
Debtors’ management and Miller Buckfire met Black Diamond at its headquarters on two separate occasions in mid-
June 2008 to provide an update on the Debtors’ financial performance and projected near-term liquidity and to
continue discussions regarding the timing and structure of a possible restructuring transaction.

In April 2008, the Debtors and their advisors began discussions with Black Diamond and its advisors
regarding the salient terms of an exchange offer. These discussions culminated in a term sheet agreed upon in
principle whereby holders of the Senior Notes would exchange their Senior Notes for a substantial portion of the
Debtors’ equity. The debt-for-equity exchange was contemplated to be effectuated through a pre-packaged or pre-
negotiated chapter 11 bankruptey filing and was predicated on the Debtors obtaining sufficient commitments for
DIP and post-emergence financing. :

In conjunction with those negotiations, beginning in June 2008, Miller Buckfire contacted approximately
eleven financing sources to gauge their interest in providing the Debtors with DIP financing in connection with a

pre-negotiated chapter 11 filing. Eight of these parties signed confidentiality agreements and received confidential
information regarding the Debtors. :

The Debtors were unsuccessful in finding any party willing to provide the Debtors with the commitment
required to refinance the Debtors’ obligations under the Prepetition Credit Facility and provide the Debtors with the
requisite liquidity to fund their ongoing operations. Accordingly, the Debtors were forced to abandon the debt-for-
equity exchange of the 10.25% Senior Notes. .

Additionally, in mid-July the Debtors were informed by the Prepetition Credit Facility Agent under the
Prepetition Credit Facility that a change was being made to their Borrowing Base which significantly lowered the
Debtors’ liquidity. The change to the Borrowing Base involved a decline in the effective advance rate on the
Debtors’ inventory as a result of a revised inventory valuation report commissioned by the Prepetition Credit
Facility Agent. The Debtors and their advisors attempted to reach a resolution with the Prepetition Credit Facility
Agent and Black Diamond whereby Black Diamond would provide the additional liquidity above the amount
provided for in the revised Borrowing Base. Ultimately, the Debtors were unable to reach a solution with Black

Diamond.
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Although not interested in providing the financing necessary to accompany the debt-for-equity exchange
described above, the existing Prepetition Credit Facility Lenders expressed a willingness to provide limited
incremental financing to facilitate a chapter 11 sale. In addition, the Prepetition Credit Facility Lenders indicated
that they would not consent to being primed by any other postpetition lenders. Having failed to secure financing
commitments from any other parties, the Debtors commenced negotiations with the Prepetition Credit Facility
Lenders regarding the terms of potential DIP financing. -

Ultimately, the Prepetition Credit Facility Lenders were unwilling to lend without reasonable certainty of a
successful sale process and they conditioned their DIP financing commitment on the Debtors having negotiated and
signed a stalking horse asset purchase agreement prior to the Petition Date. The Debtors and their advisors then
engaged in extensive negotiations with Black Diamond regarding a sale of substantially all of the Debtors’ assets.
Prior to the Petition Date, the Debtors executed a stalking-horse purchase agreement with Black Diamond. The Sale
Motion, Bid Procedures and the marketing process related thereto are described more fully below in section IV.B.9.

Iv. CHAPTER 11 CASES OF THE DEBTORS v
A. FIRST DAY MOTIONS AND ORDERS

On the Petition Date, in addition to the voluntary petitions for relief filed by the Debtors under chapter 11
of the Bankruptcy Code, the Debtors also filed a number of motions and applications (collectively, the “First Day
Motions”) seeking certain “first day” relief. The purpose of such First Day Motions was to ensure that the Debtors
were able to transition into the chapter 11 process with as little disruption to their businesses as possible and to
function smoothly while the Chapter 11 Cases are pending. Within a few days of the Petition Date, the Bankruptcy
Court entered several orders (the “First Day Orders™), to, among other things: (i) pay prepetition wages and other
benefits to the Debtors’ employees, (ii) honor prepetition customer obligations and continue customer programs,
(iiii) fulfill prepetition obligations to shippers, warehousemen, other lien claimants and claimants entitled fo priority
under section 503(b)(9) of the Bankruptcy Code, (iv) continue use of the Debtors’ existing cash management
system, bank accounts and business forms, (v) make tax payments to federal, state and local taxing authorities on an
uninterrupted basis, (vi) fulfill prepetition obligations to certain critical vendors and (vii) prohibit utility companies
from discontinuing, altering or refusing service to the Debtors. ' '

1. Joint Administration

To facilitate, among other things, noticing, claims processing and voting-related matters, the Bankruptcy
Court entered a First Day Order granting certain relief including authorization for the joint administration of the
Debtors’ Chapter 11 Cases [Docket No. 22].

o 2. Retention of Notice and Claims Agent

To assist the Debtors in carrying out their duties as debtors in possession and to otherwise represent the
Debtors’ interests in the Chapter 11 Cases, the Bankruptcy Court entered a First Day Order approving the retention
and employment of Epiq Bankruptcy Solutions, LLC, as Voting and Claims Agent to the Debtors [Docket No. 38].

3. Stabilizing Operations

As more fully described below, since any interruption of the Debtors’ businesses, even for a brief period,
would negatively impact the Debtors’ operations, customer relationships, and revenue and profits, on the Petition
Date, the Debtors filed a number of First Day Motions to ensure a stabilization of operations.

a) Shippers, Warehousemen, Other Lien Claimants and 503(b)(9) Claimants

In the period immediately prior to the Petition Date, certain of the Debtors’ products were in transit. The
Debtors believed that, unless they were authorized to pay certain shippers and warehousemen, it will be highly
unlikely the Debtors would receive possession of these goods. The Debtors were concerned that the warehousemen
and the other lien claimants possessed lien rights or the ability to exercise “self-help” remedies to secure payment of
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their claims, and, as such, any failure by the Debtors to satisfy outstanding shipping charges and the miscellaneous
lien claims may have had a material adverse impact on the Debtors’ businesses. As such, the Debtors filed a First
Day Motion seeking authorization, among other things, to'pay certain prepetition claims of shippers, warehousemen
and other lien claimants. In addition, the First Day Motion -also sought authority to pay prepetition vendors for
goods that were delivered to the Debtors in the ordinary course of business within twenty days of the Petition Date
because such claims would be entitled to priority ireatment under section 503(b)(9) of the Bankruptcy Code. The
Bankruptcy Court entered a First Day Order authorizing, but not directing, among other things, the Debtors to pay
certain prepetition claims of shippers, warehousemen, other lien claimants and’ claimants entitled to priority under
section 503(b)(9) of the Bankruptcy Code [Docket No. 39]. o

b) Employee Compensation

By this First Day Motion, the Debtors sought authority to pay all employees their wage Claims in the
ordinary course of business. Additionally, among other things, the Debtors requested authority to continue all of
their prepetition benefit programs, including, among others, the medical, dental and 401(k) plans. This relief
allowed the Debtors to maintain employee morale and prevent costly distractions and retention issues. Absent the
ability to honor prepetition wages, salaries, benefits, commissions and other similar employee-related programs, the
Debtors would have likely suffered significant losses at a time when they needed to stabilize their operations.
Without the relief requested, the Debtors believed that their employees may have sought alternative employment
opportunities, perhaps with competitors of the Debtors, thereby depleting the Debtors’ workforce, hindering the
Debtors® ability to meet their customer obligations, and likely diminishing stakeholder confidence in the Debtors’
ability to successfully reorganize. Accordingly, the Bankruptcy Court entered a First Day Order authorizing, but not
directing, the Debtors to pay, among other things, certain prepetition claims and obligations for (1) wages, salaries,

commissions and other compensation, (2) deductions and payroll taxes, (3) reimbursable employee expenses, and
(4) employee medical and similar benefits [Docket No. PYARY :

c) Key Suppliers

By this First Day Motion, the Debtors sought authority to pay the prepetition claims of certain vendors
where a failure to pay such vendors’ prepetition claims would cause irreparable harm to the Debtors’ operations (the
“Key Suppliers”). In addition, under the terms of the First Day Order, in return for payment of their prepetition
claims, such Key Suppliers, in the Debtors’ discretion, may enter into trade agreements with the Debtors pursuant to
which such Key Suppliers would provide the Debtors with terms that were as favorable to the Debtors as those in
effect between the Debtors and the Key Supplier prior to the Petition date or such other trade terms as were agreed
upon by such parties. Accordingly, in order to maintain their business operations, the Bankruptcy Court entered a
First Day Order authorizing, but not directing, the Debtors to pay certain prepetition -claims of Key Suppliers
[Docket No. 46}.

d) Fees and Taxes
The Debtors believed that, in some cases, certain taxing authorities had the ability to exercise rights that
would be detrimental to the Debtors’ restructuring if the Debtors failed to meet the obligations imposed upon them
to remit certain taxes and fees. Accordingly, the Debtors sought and the Bankruptcy Court entered a First Day
Order authorizing, but not directing, the Debtors to pay certain fees and taxes, including certain prepetition claims
related to sales, use and franchise taxes [Docket No. 42].

11 In addition, prior to the first day hearing, the Bankruptcy'Court‘entered a bridge order authorizing (a) the
Debtors and their payroll bank to honor fund transfer requests by the Debtors’. payroll processor, Ceridian
Corporation (“Ceridian™), and (b) the Debtors, their bank and Ceridian to undertake certain administrative steps
related to funding of the Debtors’ payroll obligations (the “Emergency Wages Order”) [Docket No. 24}.
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e) Insurance Coverage

The Debtors maintain a variety of insurance policies, including, among others, general liability, crop,
boiler, machinery and automotive liability, worker’s compensation liability, and directors and officers liability. In
order to avoid any potential lapse of coverage and the expense of acquiring new coverage, the Debtors requested
authority to continue their insurance and pay prepetition premiums necessary to maintain insurance coverage. The
Bankruptcy Court entered a First Day Order granting such requested relief [Docket No. 41].

f) Cash Management System

By this First Day Motion, the Debtors requested entry of an order authorizing the Debtors to continue using
the existing cash management system, bank accounts and business forms. This relief allowed the Debtors to avoid
administrative inefficiencies by maintaining the Debtors’ cash management system. The Bankruptcy Court entered
a First Day Order granting the Debtors’ request to, among other things, maintain their cash management system
[Docket No. 45].12

2) Utilities

By this First Day Motion, the Debtors sought approval of procedures for, among other things, determining
adequate assurance for utility providers, prohibiting utility providers from altering, refusing, or discontinuing
services and determining that the Debtors are not required to provide additional adequate assurance except as set
forth in the procedures related thereto. Uninterrupted’ utility services are essential to the Debtors’ ongoing
operations and, therefore, to the. success of the Debtors’ reorganization. The Bankruptcy Court granted the relief
requested by this First Day Motion on an interim and final basis with respect thereto [Docket Nos. 40, 123].

h) Customer Programs

Pursuant to this First Day Motion, the Debtors requested approval to continue certain of their customer
programs in the ordinary course of business and to honor prepetition commitments related thereto. Specifically, the
Debtors requested authority to honor commitments related to customer rebates and exchange and return policies.
The Debtors believed that the relief requested by this First Day- Motion was necessary to preserve their customer
relationships and goodwill for the benefit of their estates. Accordingly, the Bankruptcy Court entered a First Day
Order authorizing, but not directing, the Debtors to maintain their customer programs and honor prepetition
commitments related thereto [Docket No. 43].

i) Debtor in Possession Financing and Use of Cash Collateral

On the Petition Date, the Debtors filed a motion requesting interim and final authorization to enter into a
postpetition secured financing facility (the “DIP Facility”). The Bankruptcy Court granted interim and final relief to
enter into the DIP Facility {[Docket Nos. 37, 124] (collectively, the “DIP Orders”). Pursuant to the DIP Orders, the
Debtors received authority to enter into that certain Assumption Agreement and Amendment to Loan Documents,
dated as of August 20, 2008 (the “DIP Amendment”), by and among Hines Nurseries, Inc., as debtor-in-possession
and borrower, Hines Horticulture, Inc., as debtor in possession and guarantor, Bank of America, N.A., as agent (in
such capacity, the “DIP Agent”), and the. parties thereto as lenders (in- such capacity, collectively, the “DIP
Lenders”), and the Prepetition Credit Facility Agreement and all documents related thereto as incorporated therein
and all collateral and ancillary documents executed in connection therewith and incorporated therein (collectively,
the “DIP Loan Documents™”). Pursuant to the DIP Facility, the DIP Lenders agreed to provide up to an aggregate
principal amount of $62,000,000 on a final basis of revolving loans subject to the terms and conditions of the DIP
Loan Documents. The DIP Facility specified that the proceeds from such facility would be used to fund working
capital needs and general corporate purposes relating to post-petition operations in accordance with the an approved

12 In addition, prior to the first day hearing, the Bankruptcy Court entered a bridge order authorizing the Debtors
to maintain their cash management system as it related to the relief granted by the Emergency Wages Order
[Docket No. 23].
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budget, including to fund the going concern sale process and to pay certain fees and expenses as well as to repay the
indebtedness under the Prepetition Credit Facility. In addition, pursuant to the DIP Orders, the Bankruptcy Court
authorized the Debtors to use cash collateral pursuant to the terms and conditions set forth in the DIP Orders and the
granting of adequate protection to the Prepetition Credit Facility Lenders for use of cash collateral. The DIP Orders
included various benchmarks related to the Debtors’ sale process (the “Sale Benchmarks™). Through various
extensions of the Sale Benchmarks, the Debtors were able to obtain approval to sell substantially all of their assets to
the Purchaser within the timeframe required by the DIP Facility.

~B. OTHER MOTIONS AND PLEADINGS

In addition to the First Day Motions seeking “first day” relief, on the Petition Date or thereafier, the
Debtors also filed several other significant motions related to the sale of the Debtors as well as certain retention and
procedural motions. Relief on account of such motions was not requested on the first day.

1. Employment and Compensation of Advisors

To assist the Debtors in carrying out their duties as debtors in possession and to otherwise represent the
Debtors’ interests in the' Chapter 11 Cases, the Debtors filed motions seeking authorization to retain and employ
certain advisors. The Bankruptcy Court entered orders granting the retention of the following advisors: (a) Miller
Buckfire & Co., LLC, as investment bankers and financial advisors to the Debtors [Docket No. 118]; (b) Kirkland &
Ellis LLP, as general reorganization and bankruptcy counsel to the Debtors [Docket No. 122]; (c) Young Conaway
Stargatt & Taylor, LLP, as co-counsel to the Debtors [Docket No. 115], (d) Kiekhafer, Schiffer & Company LLP, as
accounting, tax and audit advisors [Docket No. 185] and (¢) Alvarez & Marsal North America, LLC and its
subsidiaries, affiliates, agents and independent contractors, as restructuring advisors in connection with the Chapter
11 Cases [Docket No. 184]. In addition, the Debtors received authorization to retain and compensate certain
professionals utilized in the ordinary course of the Debtors’ businesses [Docket No. 112].

2. Bar Date

On August 25, 2008, the Debtors filed a motion requesting that the Bankruptcy Court establish a date by
which all persons or entities other than governmental units holding a Claim against any of the Debtors, subject to
certain conditions set forth in the motion, be required to file proof of such claim in these Chapter 11 Cases. The
motion also requested the establishment of a separate deadline for all governmental units holding a Claim against
any of the Debtors to file proof of such Claim in these Chapter 11 Cases. On September 9, 2008, the Bankruptcy
Court entered an order [Docket No. 114] establishing, among other things, November 10, 2008, at 6:00 p.m.
(prevailing Eastern Time) (the “General Bar Date”), as the general claims bar date for filing Proofs of Claim in the
Debtors’ Chapter 11 Cases for all persons and entities other than governmental units and February 16, 2009, at 6:00
p.m. (prevailing Eastern Time) as the bar date for governmental units to file Proofs of Claim in the Debtors’ Chapter
11 Cases. :

3. The Committee and Its Advisors

On September 3, 2008, the Untied States Trustee for the District of Delaware appointed an official
committee of unsecured creditors (the “Committee”). The Committee is comprised of the following parties: The
Bank of New York Mellon, Syngenta Seeds, Inc., Ball Horticultural Company, The Conrad-Pyle Company and
Allstates Truck Brokerage, Inc. On October 21, 2008, the Court granted authorization for the Committee to retain
and employ (i) Lowenstein Sandler PC, as counsel for the Committee [Docket No. 231] and (ii) Stevens & Lee P.C.,
as co-counsel for the Committee [Docket No. 232]. In addition, on October 21, 2008, the Court authorized the
Committee’s retention and employment of Deloitte Financial Advisory Services LLP, as financial advisors for the
Committee [Docket No. 230]. -

4. . Motion to Enlarge the Period Within Which the Debtors May Remove Actions

Under the United States Code, a debtor is permitted to remove pending state civil actions related to the
Chapter 11 Cases to federal court. The Debtors ability to remove certain actions to federal court was set to expire
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on November 18, 2008. However, on October 31, 2008, the Debtors filed a motion seeking entry of an order
enlarging the period within which the Debtors may remove actions by 120 days, through March 18, 2009 [Docket
No. 269]. The Bankruptcy Court granted this motion on November 18, 2008 [Docket No. 300].

5. Motion to Extend Exclusivity

Under the Bankruptcy Code, a debtor has the exclusive right to file and solicit acceptance of a plan or plans
of reorganization or liquidation for an initial period of 120 days from the date on which the debtor filed for
voluntary relief. If a debtor files a plan within this exclusive period, then the debtor has the exclusive right for 180
days from the commencement date to solicit acceptances to the plan. During these exclusive periods, no other party
in interest may file a competing chapter 11 plan. However, a court may extend these periods “for cause” upon
request of a party in interest. On November 26, 2008, the Debtors-filed a motion seeking to extend their exclusive
period to file a plan of reorganization through March 18, 2009 and their exclusive period to solicit acceptance of
such plan through May 18, 2008 [Docket No. 324]. The Bankruptcy Court granted this motion on December 12,
2008 [Docket No. 388].

6. " Motion to Extend Deadline To Assume or Reject Nonrésidéntial Real Property Leases

The Debtors’ ability to reject or assume unexpired, non-residential real property leases was set to expire on
December 18, 2008. However, on November 26, 2008, the Debtors filed a motion seeking entry of an order
granting a 90-day extension for the Debtors to assume or reject unexpired leases of nonresidential property through
March 18, 2009 [Docket No. 323]. The Bankruptcy Court granted this motion on December 12, 2008 [Docket No.
387].

7. Motion to Approve and Authorize Expedited Procedures for the Sale, Transfer or
Abandonment of De Minimis Assets :

On November 26, 2008, the Debtors filed a motion seeking entry of an order approving and authorizing the
Debtors’ proposed procedures for the sale, transfer and abandonment of de minimis assets. Under certain
circumstances, the expedited procedures enable the Debtors, without further hearing or order of the Bankruptcy
Court, to sell de minimis assets free and clear of all liens, claims, interests, and encumbrances and abandon de
minimis assets to the extent that a sale thereof cannot be consummated at value greater than the cost of liquidating
such de minimis assets [Docket No. 322]. The Bankruptcy Court granted this motion on December 12, 2008
[Docket No. 386]. '

8. Sale Motion and Bid Procedures!3
a) QOveryiew

On the Petition Date, the Debtors filed with the Bankruptcy Court the Sale Motion [Docket No. 18].
Among other things, the Sale Motion set forth procedures regarding the Debtors’ solicitation of additional offers in
an effort to maximize Sale Proceeds, culminating in an auction (“Auction”) if any qualified, additional offers were
obtained. The Debtors’ original intention was to move forward with a relatively expedited sale process. However,
the stalking horse asset purchase agreement entered into by the Debtors and Black Diamond contained a financing
contingency. Given the turmoil in the credit markets, Black Diamond was unable to secure the requisite financing
~on an expedited basis. However, on November 24, 2008, Black Diamond successfully obtained committed
financing. Given the changes in the timing of the sale process, the Debtors filed with the Bankruptcy Court an order
approving revised bidding procedures (the “Bid Procedures”) on December 9, 2008. The Bankruptcy Court signed
the order approving the Bid Procedures on December 9, 2008 (the “Bid Procedures Order”)[Docket No. 355]. The
Bid Procedures and marketing process are described in greater detail below.

13 Unless otherwise defined herein, capitalized terms in this section IV.B.9 shall have the meanings set forth in the
Bid Procedures.
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b) Sale Marketing Efforts

Beginning in December 2007, the Debtors began evaluating strategic alternatives and engaged Miller
Buckfire to advise and assist them with evaluation of such alternatives. Miller Buckfire immediately commenced
due diligence and worked to market the Debtors’ assets to potential buyers. Miller Buckfire contacted
approximately twenty-four parties. Eighteen of these parties signed confidentiality agreements and received due
diligence materials, including a confidential information memorandum. The Debtors received approximately eight
written and verbal indications of interest. However, at that time, the Debtors’ board of directors determined that
such indications of interest did not provide sufficient value to the Debtors.

Instead, the Debtors attempted certain other restructuring alternatives as described in section IIL.B above.
Following the failure of the new-money investment, targeted sale and debt-for-equity exchange processes described
above, the Debtors and their advisors concluded that it was necessary to again pursue the sale of substantially all of
the Debtors’ assets. The Debtors and their advisors then engaged in extensive negotiations with Black Diamond
regarding a sale of substantially all of the Debtors® assets. Prior to the Petition Date, the Debtors executed a
stalking-horse purchase agreement with Black Diamond: The Debtors filed a motion seeking approval of the
Purchase Agreement on the Petition Date [Docket No. 18]. At that time, the Purchase Agreement was subject to a
number of conditions, most notably, a financing contingency. Black Diamond obtained the necessary financing to
consummate the Sale Transaction on November 24,2008. While Black Diamond was attempting to secure
financing, Miller Buckfire continued to actively market the Debtors’ assets. The Debtors were not subject to any
exclusive dealing or “no shop” agreement with Black Diamond. Indeed, Miller Buckfire’s active marketing
campaign began several months before the Petition Date and continued aggressively up to the Bid Deadline (defined
below).

Specifically, in connection with this continued marketing process, Miller Buckfire contacted over 90
parties, including parties who had previously expressed interest in a potential transaction during the aforementioned
sale process conducted in late 2007 and 2008 Approximately ten of these parties signed confidentiality agreements
and received due diligence materials, including a confidential information memorandum. However, the Debtors
received no committed offers besides Black Diamond’s offer to buy the.assets. Moreover, in addition to the
Debtors’ ongoing marketing efforts, as described above, the Committee retained Deloitte Financial Advisory
Services LLP (“Deloitte™) as financial advisors. Miller Buckfire contacted Deloitte regularly regarding the sale
process during the course of these Chapter 11 Cases, including regarding the parties that Miller Buckfire has
contacted regarding the sale process. Deloitte did not identify any other committed buyers for the Debtors’ assets.

c) The Bid Procedures and Lack of Competing Bids

On December 9, 2008, the Bankruptcy Court entered the Bid Procedures Order, approving the Bid
Procedures and the bid protections provided for in the Purchase Agreement. Under the Bid Procedures, if Black
Diamond was not the prevailing bidder at the auction, Black Diamond would be entitled to receive a break-up fee of
$1.5 million plus an expense reimbursement of up to $775,000. These provisions were extensively negotiated at
arm’s length and in good faith by the Debtors and Black Diamond. On December 10, 2008, the Debtors served
notice of the order approving the Bid Procedures upon: (i) the Office of the United States Trustee for the District of
Delaware; (ii) the entities listed on the Consolidated List of Creditors Holding the 30 Largest Unsecured Claims
filed pursuant to Local Rule 2002-1(b); (iii) counsel to the official committee of unsecured creditors appointed
pursuant to section 1102 of the Bankruptcy Code; (iv) counsel to the agent for the Debtors’ prepetition and
postpetition secured lenders; (v) the indenture trustee for ‘the Debtors’ 10.25% Senior Notes; (vi) the Internal
Revenue Service; and (vii) all entities who are known to possess or assert a claim against the Debtors.

The Bid Procedures provided for an open, transparent sale process whereby the Debtors and Miller ‘
Buckfire contacted numerous parties they believed would have the financial resources to consummate the Sale
Transaction and if necessary, provided such parties with informational packages and access to due diligence.
Further, on or before December 12, 2008, the Debtors published a notice of the Bid Procedures in The Wall Street
Journal, USA Today and the Los Angeles Times. All interested parties were required to submit a bid in compliance
with the Bid Procedures by December 14, 2008 at 5:00 p.m. prevailing Eastern Time (the “Bid Deadline”). The
Debtors received no other qualified, additional offers by the Bid Deadline. Accordingly, pursuant to the Bid
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Procedures Order, the Auction was cancelled, and the Debtors pursued approval of the Purchase Agreement with
Black Diamond. ‘

After the Closing Date, the Debtors and Black Diamond will work to effectuate various transfers and
take actions contemplated by the Purchase Agsreement. However, the Debtors can provide no_assurance at
this time that all necessary steps to effectuate the Purchase Agreement will be complete by the Closing Date.

d) Sale Hearing

The Bankruptcy Court entered the Sale Order, authorizing the Debtors to enter into the Purchase
Agreement, on December 16, 2008. A copy of the Sale Order is attached hereto as Exhibit E.

AT THIS TIME IT IS NOT KNOWN WHETHER THE PURCHASE AGREEMENT WILL CLOSE
UPON THE TERMS AND IN THE TIMEFRAME DESCRIBED ABOVE.

€) Sienificant Terms of the Purchase Agreement and Sale Order

The Purchase Agreement and Sale Order, pursuant to which substantially all of the Debtors’ assets will be
transferred to the Purchaser free and clear of all liens, claims and encumbrances, are attached hereto as Exhibits D
and E, respectively. The Purchase Price under the Agreement is equal to Cash in the amount of up to $58 million
and the assumption of the Assumed Liabilities (as defined in the Purchase Agreement). In addition, pursuant to the
Sale Order, the Purchaser agreed to contribute to the Debtors a contractual right to receive 7.2% of the profits of the
Purchaser following the closing of the Sale Transaction (the “Profit Sharing Agreement”). The Debtors expect that
distributions arising under the Profit Sharing Agreement will be distributed to the Holders of Allowed Unsecured
Claims under the Plan. The Purchaser has waived any right it may have to share in the distributions arising under
the Profit Sharing Agreement on account of the 10.25% Senior Notes that it holds. The Profit Sharing Agreement
has been included in the structure of the Plan through the establishment of the Profit Sharing Trust.

Pursuant to the Sale Order approving the Agreement, the Purchaser became directly and contractually
obligated to pay certain MIP Obligations (as defined in the Agreement) upon the Closing Date (as defined in the
Agreement). The MIP Obligations are described more fully in the MIP Term Sheet (as defined in the Agreement
and attached thereto as Exhibit J). The MIP Term Sheet provides for an up-front bonus payment to the eligible
employees on the Closing Date. The MIP Term Sheet also provides for subsequent installment payments to those
eligible employees who become employees of the Purchaser on and after the Closing Date, provided that such
employees do not voluntarily terminate their employment or are not terminated for cause prior to such future
installment payment dates. Neither the Debtors nor their estates will be liable for or obligated to fund any of the
MIP Obligations. The MIP Obligations are the sole responsibility of the Purchaser.

V. SUMMARY OF THE FIRST AMENDED JOINT PLANM
A. ADMINISTRATIVE CLAIMS AND PRIORITY CLAIMS
1. Administrative Claims-

a) Assumed Administrative Claims
Holders of Assumed Administrative Claims are not required to File or serve any request for payment of
such Administrative Claims. Subject to sections 328, 330(a) and 331 of the Bankruptcy Code, each Holder of an
Allowed Assumed Administrative Claim will be paid the full unpaid amount of such Claim in Cash by the Purchaser
in the ordinary course of business, and in accordance with the terms and conditions of the applicable contract or
agreement governing such Assumed Administrative Claim, if any.

14 The following summary is qualified in its entirety by reference to the Plan. In the event of any inconsistency
between the summary provided herein and the Plan, the Plan shall control in all respects.
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i)) General Administrative Claims

Except as otherwise provided in the Plan-or by the Purchase Agreement, subject to sections 328, 330(a) and
331 of the Bankruptcy Code, each Holder of an Allowed General Administrative Claim, including an Allowed Fee
Claim, will be paid the full amount of such Allowed Claim in Cash (i) on or as soon as reasonably practicable after
the Effective Date; (ii) if such Claim is Allowed after the Effective Date, on or as soon as practicable after the date
such Claim is Allowed; (iii) upon such other terms as may be agreed upon by such Holder and the Post-
Consummation Trust Administrator or the Purchaser, as applicable; or (iv) as otherwise ordered by the Bankruptcy
Court.

Except as otherwise provided in Article ILA of the Plan, unless previously filed, requests for payment of
General Administrative Claims must be filed and served pursuant to the procedures specified in the Confirmation
Order and prior to the Administrative Claims Bar Date. Holders of General Administrative Claims that do not File
and serve such a request by the Administrative Claims Bar Date shall be forever barred, estopped and enjoined from
asserting such General Administrative Claims against the Debtors, their Estates, the Purchaser, the Post-
Consummation Trust and the Post-Consummation Trust Assets and such Administrative Claims shall be deemed
discharged as of the Effective Date. Objections to such requests must be filed and served on the Post-
Consummation Trust or the Purchaser, as applicable, and the requesting party by the later of (i) 180 days after the
Effective Date and (ii) 180 days after the Filing of the applicable request for payment of such General
Administrative Claims. ' '

c) Fee Claims

Retained Professionals or other Entities asserting a Fee Claim for services rendered before the
Confirmation Date must File and serve on the Post-Consummatiori Trust and such other Entities who are designated
by the Bankruptcy Rules, the Confirmation Order or other order of the Bankruptcy Court an application for final
allowance of such Fee Claim no later than 45 days after the Effective Date. Objections to any Fee Claim must be
filed and served on the Post-Consummation Trust and the requesting party by the later of (x) 45 days after the
Effective Date and (y) 30 days after the Filing of the applicable request for payment of the Fee Claim. To the extent
necessary, the Confirmation Order shall amend and supersede any previously entered order of the Bankruptcy Court
regarding the payment of Fee Claims.

2. DIP Credit Agreement Claims

As required by section 1129 of the Bankruptcy Code and the terms of the DIP Order, all DIP Credit
Agreement Claims shall be paid in full in Cash on the Effective Date with the DIP Sale Proceeds.

3. Priority Tax Claims

Each Holder of an Allowed Priority Tax Claim due and payable on or prior to the Effective Date shall
receive, as soon as reasonably practicable after the Effective Date, on account of such Claim: (1) Cash in an amount
equal to the amount of such Allowed Priority Tax Claim; (2) Cash in an amount agreed to by the Debtors, the Post-
Consummation Trust or the Purchaser, as applicable, and such Holder; provided, however, that such parties may
further agree for the payment of such Allowed Priority Tax Claim at a later date; or (3) at the option of the Debtors,
the Post-Consummation Trust or the Purchaser, as applicable, Cash in an aggregate amount of such Allowed Priority
Tax Claim payable in installment payments over a period not more than five years after the Petition Date, pursuant
to section 1129(a)(9)(C) of the Bankruptcy Code.

B. CLASSIFICATION AND TREATMENT OF CLASSIFIED CLAIMS AND EQUITY INTERESTS
1. Administrative Claims and Priority Tax Claims
In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims, DIP Credit

Agreement Claims and Priority Tax Claims have not been classified and thus are excluded from the Classes of
Claims and Equity Interests set forth in Article 111 of the Plan.
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2. Summary

The categories of Claims and Equity Interests listed below classify Claims and Equity Interests for all
purposes, including voting, Confirmation and distributions pursuant to the Plan and pursuant to sections 1122 and
1123(a)(1) of the Bankruptcy Code. The Plan deems a Claim or Equity Interest to be classified in a particular Class
only to the extent that the Claim or Equity Interest qualifies within the description of that Class and shall be deemed
classified in a different Class to the extent that any remainder of such Claim or Equity Interest qualifies within the
description of such different Class. A Claim or an Equity-Interest is in a particular Class only to the extent that any
such Claim or Equity Interest is Allowed in that Class and has not been paid or otherwise settled prior to the
Effective Date. ' '

Summary of Classification and Treatment of Classified Claims and Equity Interests

Class ‘ Claim Status Voting Rights
1 Other Priority Claims Unimpaired Deemed to Accept:
2 Other Secured Claims Unimpaired Deemed to Accept
3 Prepetition Credit Facility Claims Unimpaired Deemed to Accept
4 10.25% Senior Notes Claims Impaired Entitled to Vote

5A General Unsecured Claims against Hines Horticulture, Inc. ~ Impaired Entitled to Vote
5B General Unsecured Claims against Hines Nurseries, Inc. Impaired Entitled to Vote
6 Section 510(b) Claims Impaired Deemed to Reject
7 Equity Interests in Hines Horticulture, Inc. Impaired Deemed to Reject
8 Intercompany Interests ' Impaired Deemed to Reject
3. Classification and Treatment of Claims and Equity Interests

a) Class 1—Other Priority Claims
@) Classification: Class 1 consists of all Other Priority Claims against the Debtors.

(i) Treatment. The legal, equitable and contractual rights of the Holders . of
Allowed Class 1 Claims are unaltered. Unless otherwise agreed to by Holders
of Allowed Class 1 Claims and the Debtors, the Purchaser or the Post-
Consummation Trust Administrator, as applicable, each Holder of an Allowed
Class 1 Claim shall receive, in full and final satisfaction of such Allowed Class
1 Claim, payment of the Allowed Class 1 Claim in full in Cash on or as soon as
reasonably practicable after the Effective Date.

(iii) Voting: Class 1 is Unimpaired, and Holders of Class 1 Claims are conclusively
» presumed to have accepted the Plan pursuant to section 1126(f) of the
Bankruptcy Code. Therefore, Holders of Class 1 Claims are not entitled to vote
to accept or reject the Plan; provided, however, that all Class 1 Claims shall be
subject to Allowance under the provisions of the Plan, including Article X of the

Plan.
b) Class 2—Other Secured Claims
@ Classification: Class 2 consists of all Other Secured Claims against the Debtors.

“(ii) Treatment: Each Holder of an Allowed Other Secured Claim shall be placed in
a separate subclass, and each subclass will be treated as a separate Class for
distribution purposes. Unless otherwise agreed to by Holders of Allowed
Class 2 Claims and the Debtors, the Purchaser or the Post-Consummation Trust
Administrator, as applicable, each Holder of an Allowed Class 2 Claim shall
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d)

(iii)

receive, in full and final satisfaction of such Allowed Class 2 Claim, on or as
soon as reasonably practicable after the Effective Date:

(A) the collateral securing such Allowed Other Secured Claim; or
(B) a Cash distribution in an amount equal to the value of such collateral.

Voting: Class 2 is Unimpaired, and Holders of Class 2 Claims are conclusively
presumed to have accepted the Plan pursuant to section 1126(f) of the
Bankruptcy Code. Therefore, Holders of Class 2 Claims are not entitled to vote
to accept or reject the Plan; provided however, that all Class 2 Claims shall be
subject to Allowance under the provisions of the Plan, mcludmg Article X of the
Plan.

Class 3—Prepetition Credit Facility Claims

®

(i)

(iii)

(iv)

Classification: Class 3 consists of all Prepetition Credit Facility Claims against
the Debtors.

Allowance: Prepetition Credit Facility Claims shall be Allowed and deemed to
be Allowed Claims in the amount of $35,909,096.49 as of the Petition Date, plus
(i) interest and payable from the Petition Date through and including the
Effective Date, and (ii) fees and expenses payable to the Prepetition Credit
Facility Agent from the Petition Date through and including the Effective Date,
which Allowed Claims shall not be subject to any avoidance, setoff, allowance,
recharacterization, subordination, counterclaims, cross-claims, defenses,
disallowance, impairment, or any other challenges under applicable law by any
Entity; provided, however, that the amount of Allowed Prepetition Credit
Facility Claims may be reduced as provided by the DIP Order or the DIP Credit
Agreement, as applicable.

Treatment: In full and final satisfaction of such Allowed Class 3 Claims, the
Prepetition Credit Facility Claims shall be paid in full in Cash on the Effective
Date with the Prepetition Credit Facility Proceeds.

Voting: Class 3 is Unimpaired, and Holders of Class 3 Claims are conclusively
presumed to have accepted the Plan pursuant to section 1126(f) of the
Bankruptcy Code. Therefore, Holders of Class 3 Claims are not entitled to vote
to accept or reject the Plan.

Class 4—10.25% Senior Notes Claims

®

(i)

(iii)

Classification:  Class 4 consists of all 10.25% Senior Notes Claims against the
Debtors.

Treatment. Holders of Ailowed 10.25% Senior Notes Claims will receive, in
full and final satisfaction, settlement, release and discharge of and in exchange
for each 10.25% Senior Notes Claim:

A) their Pro Rata share of the Post-Consummation Trust Assets; and

® their Pro Rata beneficial interest in the Profit Sharing Trust.

Voting: Class 4 is Impaired, and Holders of Class 4 Claims are entitled to vote
to accept or reject the Plan.
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€)

@iv)

Restrictions on Recovery:

(4) The Post-Consummation Trust shall not make distributions to Holders
of Class 4 Claims until such time as all Allowed Post-Consummation
Trust Senior Claims have been paid in full by the Post-Consummation
~ Trust, or until an appropriate Disputed Claims Reserve has been
established for the payment of all Allowed Post-Consummation Trust
Senior Claims in full.

B) Notwithstanding anything in the Plan to the contrary, the Purchaser and

its Affiliates shall not be entitled to receive and shall not receive any
beneficial interests in the Profit Sharing Trust on account of the
Purchaser’s Class 4 Claims, nor shall the Purchaser or its Affiliates be a
Beneficiary of the Profit Share Trust in any capacity.

Class SA—General Unsecured Claims against Hines Horticulture, Inc.

)

(ii)

(iii)

@iv)

Classification: Class 5A consists of all General Unsecured Claims held against
Hines Horticulture, Inc.

Treatment. Holders of Allowed General Unsecured Claims held against Hines
Horticulture, Inc. will receive, in full and final satisfaction, settlement, release
and discharge of and in exchange for each Allowed General Unsecured Claims
held against Hines Horticulture, Inc:

(A) their Pro Rata share of the Post-Consummation Trust Assets; and
B) their Pro Rata beneficial interest in the Profit Sharing Trust.

Voting: Class 5A is Impaired, and Holders of Class 5A Claims are entitled to
vote to accept or reject the Plan.

Restrictions on Recovery: The Post-Consummation Trust shall not make
distributions to Holders of Class 5A Claims until such time as all Allowed Post-
Consummation Trust Senior Claims have been paid in full by the Post-
Consummation Trust, or until an appropriate Disputed Claims Reserve has been
established for the payment of all Allowed Post-Consummation Trust Senior
Claims in full.

Class 5B—General Unsecured Claims against Hines Nurseries, Inc.

®

(i)

(iii)

Classification: Class 5B consists of all General Unsecured Claims held against
Hines Nurseries, Inc.

Treatment: Holders of Allowed General Unsecured Claims held against Hines
Nurseries, Inc. will receive, in full and final satisfaction, settlement, release and
discharge of and in exchange for each Allowed General Unsecured Claims held
against Hines Nurseries, Inc.:

(A) their Pro Rata share of the Post-Consummation Trust Assets; and

B) their Pro Rata beneficial interest in the Profit Sharing Trust.

Voting: Class 5B is Impaired, and Holders of Class 5B Claims are entitled to
vote to accept or reject the Plan.
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(iv)

 Restrictions on Recovery. The Post-Consummation Trust shall not make

distributions to Holders of Class 5B Claims until such time as all Allowed Post-
Consummation Trust Senior Claims have been paid in full by the Post-
Consummation Trust, or until an appropriate Disputed Claims Reserve has been
established for the payment of all Allowed Post-Consummation Trust Senior
Claims in full. '

2) Class 6—Section 510(b) Claims

@@ Classification: Class 6 consists of all Section 510(b) Claims against the Debtors.

(ii) Treatment: Holders of Section 510(b) Claims will not receive any distribution
on account of such Claims.

(iii) Voting: Class 6 is Impaired, and Holders of Class 6 Claims are not entitled to
receive or retain any property under the Plan on account of Class 6 Claims.
Therefore, Holders of Class 6 Claims are deemed not to have accepted the Plan
pursuant to section 1126(g) of the Bankruptcy Code. Holders of Class 6 Claims
are not entitled to vote to accept or reject the Plan.

h) Class 7—Equity Interests in Hines Horticulture, Inc. -

@) Classification: Class 7 consists of all Equity Interests in Hines Horticulture, Inc.

(ii) Treatment: Class 7 Equity Interests in Hines Horticulture, Inc. will not receive
any distribution on account of such interests.

(iii) Voting: Class 7 is Impaired, and Holders of Class 7 Equity Interests are not
entitled to receive or retain any property under the Plan on account of Class 7
Equity Interests. Therefore, Holders of Class 7 Equity Interests are deemed not
to have accepted the Plan pursuant to section 1126(g) of the Bankruptcy Code.
Holders of Class 7 Interests are not entitled to vote to accept or reject the Plan.

i) Class 8—Intercompany Interests

(i) Classification: Class 8 consists of all Intercompany Interests.

(i) Treatment. Class 8 Intercompany Interests will not receive any distribution on
account of such interests.

(iii) Voting: Class 8 is Impaired, and Holders of Class 8 Interests are not entitled to
receive or retain any property under the Plan on account of Class 8
Intercompany Interests. Therefore, Holders of Class 8 Intercompany Interests

i are deemed not to have accepted the Plan pursuant to section 1126(g) of the
| Bankruptcy Code. Holders of Class 8 Intercompany Interests are not entitled to
vote to accept or reject the Plan.
4. Special Provision Governing Unimpaired Claims

Except as otherwise provided in the Plan, nothing under the Plan shall affect the Debtors’ rights in respect
‘_ of any Unimpaired Claims, including all rights in respect of legal and equitable defenses to or setoffs or recoupment
\ against any such Unimpaired Claims. '
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5. Special Provisions Régarding the Treatment of Allowed Secondary Liability Claims

The classification and treatment of Allowed Claims under the Plan take into consideration all Allowed
Secondary Liability Claims. On the Effective Date, Allowed Secondary Liability Claims arising from or related to
any Debtor’s joint or several liability for the obligations under any (a) Allowed Claim reinstated under the Plan or
(b) Executory Contract or Unexpired Lease that is being assumed or deemed assumed by the Debtors will be
reinstated. Holders of Allowed Secondary Liability Claims will be entitled to only one distribution in respect of
such underlying Allowed Claim. No multiple recovery on account of any Allowed Secondary Liability Claim will
be provided or permitted.

C. ACCEPTANCE OR REJECTION OF THE PLAN
1. Presumed Acceptance of Plan

Classes 1, 2 and 3 are Unimpaired under the Plan, and are, therefore, conclusively presumed to have
accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.

p Voting Classes

Classes 4, 5A and 5B are Impaired under the Plan, and therefore Holders of Class 4, 5A and 5B Claims as
of the Record Date shall be entitled to vote to accept or reject the Plan.

3. Acceptance by Impaired Classes of Cléims

Pursuant to section 1126(c) of the Bankruptcy Code and except as otherwise provided in section 1126(e) of
the Bankruptcy Code, an Impaired Class of Claims entitled to vote to accept or reject the Plan has accepted the Plan
if the Holders of at least two-thirds in dollar amount and more than one-half in number of the Allowed Claims in
such Class actually voting have voted to accept the Plan.

4. Deemed Rejection of Plan

Classes 6, 7 and 8 are Impaired and shall receive no distribution under the Plan on account of their Equity
Interests and are, therefore, deemed to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code.

5. Cramdown

The Debtors request Confirmation of the Plan under section 1129(b) of the Bankriptcy Code with respect .
to any Impaired Class that does not accept the Plan pursuant to section 1126 of the Bankruptcy Code. The Debtors
reserve the right to modify the Plan in accordance with Article XV.C of the Plan to the extent, if any, that
Confirmation pursuant to section 1129(b) of the Bankruptcy Code requires modification.

D. MEANS FOR IMPLEMENTATION OF THE PLAN

1. Sale of Assets

Prior to the Effective Date the bebtors shall have consummated the Sale Transaction and, among other
things, the Acquired Assets (including the Assigned Contracts) shall be transferred by the Debtors to the Purchaser

free and clear of all Claims, Encumbrances (as defined in the Purchase Agreement) and Interests (as defined in the
Purchase Agreement) pursuant to the terms of the Purchase Agreement and the Sale Order.
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2. Post-Consummation Trust

a) Establishment of the Post-Consummation Trust

On or prior to the Effective Date, the Debtors, on their own behalf and on behalf of the Beneficiaries, will
execute the Post-Consummation Trust Agreement and will take all other steps necessary to establish the Post-
Consummation Trust pursuant to the Post-Consummation Trust Agreement as further described in Article VIII of
the Plan. On the Effective Date, and in accordance with and pursuant to the terms of the Plan, the Debtors will
transfer to the Post-Consummation Trust all of their rights, title and interests in all of the Remaining Assets. In
connection with the transfer of the Remaining Assets, any attorney client privilege, work product privilege, or other
privilege or immunity attaching to any documents or communications (whether written or oral) transferred to the
Post-Consummation Trust will vest in the Post-Consummation Trust and its representatives, and the Debtors and the
Post-Consummation Trust are authorized to take all necessary actions to effectuate the transfer of such privileges.

b) " Funding Exnensés of the Post-Consummation Trust

As more fully described in the Post-Consummation Trust Agreement, Cash held by the Post-
Consummation Trust will be applied in accordance with the terms of the Post-Consummation Trust Budget and
Article V.B.2 of the Plan: first, to fees, costs, eXpenses (each of the foregoing in amounts not to exceed amounts
approved pursuant to the Post-Consummation Trust Budget) and liabilities of the Post-Consummation Trust
Administrator; second, to satisfy any Wind-Down Expenses (including distributions on account of Post-
Consummation Trust Senior Claims); third, to the remaining distributions provided pursuant to the Plan.

A

c) Appointment of the Post-Consummation Trust Administrator'

On the Effective Date and in compliance with the provisions of the Plan, the Post-Consummation Trust
Administrator will be appointed in accordance with the Post-Consummation Trust Agreement and the Post-
Consummation Trust will be administered by the Post-Consummation Trust Administrator in accordance with the
Post-Consummation Trust Agreement.

3. Profit Sharing Trust
a) Establishment of the Profit Sharing Trust

On or prior to the Effective Date, the Debtors, on their own behalf and on behalf of the Beneficiaries, will
execute the Profit Sharing Trust Agreement and will take all other steps necessary to establish the Profit Sharing
Trust pursuant to the Profit Sharing Trust Agreement as further described in Article IX of the Plan. On the Effective
Date, and in accordance with the terms of the Plan, the Debtors will transfer to the Profit Sharing Trust all of their
rights, title and interests in the Profit Sharing Agreement free and clear of all Claims and Interests in the Profit

Sharing Agreement.

b) Appointment of the Profit Sharing Trust Administrator

On the Effective Date and in compliance with the provisions of the Plan, the Profit Sharing Trust
Administrator will be appointed in accordance with the Profit Sharing Trust Agreement, and the Profit Sharing Trust
will be administered by the Profit Sharing Trust Administrator in accordance with the Profit Sharing Trust
Agreement.

4. Restructuring Transactions

On or after the Confirmation Date, the Debtors and the Trust Administrators, as applicable, may enter into
Restructuring Transactions without further order of the Bankruptcy Court.
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5. Further Actions

Upon the entry of the Confirmation Order by the Bankruptcy Court, all matters provided for under the Plan
and the Purchase Agreement involving the corporate structure of the Debtors will be deemed authorized and
approved without any requirement of further action by the Debtors, the Debtors’ shareholders or the Debtors’ boards
of directors. On and after the Effective Date, the Trusts are authorized and directed to issue, execute and deliver the
agreements, documents, and distributions contemplated by the Plan and the Purchase Agreement in the name of and
on behalf of the Debtors.

6. Sources of Cash for Plan Distributions

All Cash necessary for the Debtors or the Trusts, as the case may be, to make payments pursuant to the
Plan shall be obtained from the Sale Proceeds, proceeds from the Post-Consummation Trust Assets or the Profit
Sharing Trust Assets, as the case may be. :

4 7. Release of Liens, Claims and Equity Interests

Except as otherwise provided in the Plan or in any contract, instrument, release or other agreement or
document entered into or delivered in connection with the Plan, on the Effective Date and concurrently with the
applicable distributions made pursuant to Article VII of the Plan, all Claims, Equity Interests, mortgages, deeds of
trust, liens or other security interests against the property of any Estate shall be fully released and discharged.

8. Exemption from Certain Transfer Taxes

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant to the Plan shall not
be subject to any stamp tax or other similar tax or governmental assessment in the United States, and the
Confirmation Order shall direct and be deemed to direct the appropriate state or local governmental officials or
agents to forgo the collection of any such tax or governmental assessment and to accept for filing and recordation
instruments or other documents pursuant to such transfers of property without the payment of any such tax or
governmental assessment. Such exemption specifically applies, without limitation, to (1) the creation of any
mortgage, deed of trust, lien or other security interest; (2) the making or assignment of any lease or sublease; (3) any
Restructuring Transaction; or (4) the making or delivery of any deed or other instrument of transfer under, in
furtherance of or in connection with the Plan, including (a) any merger agreements; (b) agreements of consolidation,
restructuring, disposition, liquidation or dissolution; (c) deeds; (d) bills of sale; or (e) assignments executed in
connection with any Restructuring Transaction occurring under the Plan.

9. Cancellation of Notes and Equity Interests

On the Effective Date, ‘except to the extent otherwise provided in the Plan, all notes, stock, instruments,
certificates and other documents evidencing the 10.25% Senior Notes, the Equity Interests and the Intercompany
Interests shall be canceled, and the obligations of the Debtors thereunder or in any way related thereto shall be fully
released and discharged. On the Effective Date, except to the extent otherwise provided in the Plan, any indenture
relating to any of the foregoing, including the 10.25% Senior Notes Indenture shall be deemed to be canceled, as
permitted by section 1123(a)(5)(F) of the Bankruptcy Code, and the obligations of the Debtors thereunder shall be
fully released and discharged. The 10.25% Senior Notes Indenture shall continue in effect solely for the purposes
of: (1) allowing Holders of the 10.25% Senior Notes Claims to receive distributions under the Plan; and (2) allowing
and preserving the rights of the 10.25% Senior Notes Indenture Trustee to (a) make distributions in satisfaction of
Allowed 10.25% Senior Notes Claims, (b) enforce its charging liens against any such distributions and (c) seek
compensation and reimbursement for any fees and expenses incurred in making such distributions.

35

. K&E 13877167,




E. TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES
1. Assumption and Rejection of Executory Contracts and Unexpired Leases

a) Reijection of Executory Contracts and Unexpired Leases

Each Executory Contract or Unexpired Lease shall be deemed automatically rejected in accordance with
the provisions of sections 365 and 1123 of the Bankruptcy Code as of the Effective Date, unless any such Executory
or Unexpired Lease:

(i) ~ has previously been assumed by the Debtors by.Final Order of the Bankruptcy
Court; :
(id) is not an Assigned Contract and has been assumed by the Debtors by order of

the Bankruptcy Court as. of the Effective Date which order becomes a Final
Order after the Effective Date;

(iii) is the subject of a motion to assume or reject pending as of the Effective Date;
and

(iv) is a D&O Liability Insurance Policy; provided that such Executory Contracts
and Unexpired Leases shall be treated as set forth in Article VI.C of the Plan.

2. Claims Based on Rejection of Executory Contracts or Unexpired Leases

Notwithstanding anything to the contrary provided in the Plan, all Proofs of Claim arising from the
rejection (if any) of Executory Contracts or Unexpired Leases must be filed within the later of: (x) 30 days
after the entry of an order of the Bankruptcy Court approving any such rejection; and (y) the Claims Bar
Date applicable to such Claim. Any Claims arising from the rejection of an Executory Contract or Unexpired
Lease for which Proofs of Claim are not timely filed will be forever barred from assertion against the
Debtors, their Estates and property or the Post-Consummation_ Trust, unless otherwise ordered by the
Bankruptey Court or as otherwise provided in the Plan. All such Claims shall, as of the Effective Date, be
subject to the permanent injunction set forth in Article XII.G of the Plan. :

3. Assumption of D&O Insurance Policies

As of the Effective Date, the Post-Consummation Trust shall be deemed to have assumed the D&O
Liability Insurance Policies pursuant to section 365(a) of the Bankruptcy Code, to the extent prepaid and provided
that the Post-Consummation Trust shall have no obligation to fund premiums or any other alleged costs associated
with the D&O Liability Insurance Policies. Entry of the Confirmation Order will constitute the Bankruptcy Court’s
approval of the foregoing assumption of each of the D&O Liability Insurance Policies. Notwithstanding anything to’
the contrary contained in the Plan, upon Confirmation of the Plan the Post-Consummation Trust shall have no
indemnity obligations except to the extent of the coverage and insurance proceeds available under the D&O
Liability Insurance Policies, but such limited indemnity obligation will be deemed and treated -as an Executory
Contract that has been assigned to the Post-Consummation Trust for which no Proof of Claim need be Filed.

4. Modifications, Amendments, Supplements, Restatements or Other Agreements

Unless otherwise provided by the Plan, each assumed Executory Contract or Unexpired Lease shall include
all modifications, amendments, supplements, restatements or other agreements that in any manner affect such
Executory Contract or Unexpired Lease, including all easements, licenses, permits, rights, privileges, immunities,
options, rights of first refusal and any other interest.

Amendments, supplements, restatements or other modifications to Executory Contracts or Unexpired
Leases executed by the Debtors during the pendency of the Chapter 11 Cases shall not be deemed to alter the

36

K&E 13877167,




prepetition nature of the Executory Contract or Unexpired Lease, or the validity, priority or amount of any Claim
arising in connection therewith. '

5. Indemnification Provisions

Notwithstanding anything in the Plan to the contrary and solely to the extent of funds available from any
D&O Liability Insurance Policy then in effect, the Debtors, as of the Effective Date, shall assume and assign to the
Post-Consummation Trust all Indemnification Provisions. All Indemnification Provisions in place on and prior to
the Effective Date for current and former officers, directors and employees of the Debtors and their subsidiaries and
such current and former officers’, directors’ and employees’ respective Affiliates shall survive the Effective Date for
all Claims related to or in connection with, without limitation, any actions, omissions or transactions occurring prior
to the Effective Date; provided, however, that notwithstanding anything in the Plan to the contrary, neither the
Debtors nor the Post-Consummation Trust shall indemnify or assume any Indemnification Provision as to any of the
Non-Released Parties for any matter. '

6. Reservation of Rights

Nothing contained in the Plan or Plan Supplement shall constitute an admission by the Debtors that any
such contract or lease, other than a D&O Liability Insurance Policy, is an Executory Contract or Unexpired Lease or
that any Debtor, the Purchaser or any Trust has any liability thereunder.

F. PROVISIONS GOVERNING DISTRIBUTIONS
1. Distributions on Account of Claims Allowed as of the Effective Date

Except as otherwise provided in the Plan or as may be ordered by the Bankruptcy Court, and subject to the
establishment of appropriate Disputed Claims Reserves, all distributions with respect to Claims that are Allowed
Claims as of the Effective Date and that are not Assumed Liabilities shall be made by the Trusts as set forth in the
Plan. As described in Articles VIII and IX of the Plan, the Trusts shall make distributions on the Effective Date or
as soon as reasonably practicable thereafter to the respective Beneficiaries pursuant to the Plan, and the Trusts shall
make further distributions to Holders of Claims that subsequently become Allowed Claims pursuant to the Plan.

2. Distributions on Account of Claims Allowed After the Effective Date
a) Payments and Distributions on Disputed Claims

Notwithstanding any provision in the Plan to the contrary, except as otherwise agreed by the Post-
Consummation Trust Administrator in its sole discretion, no partial payments and no partial distributions will be
made with respect to a Disputed Claim until the resolution. of any such disputes by settlement or Final Order.
Subject to Article VIL.B.2. of the Plan, on the first Business Day that is that is 20 calendar days after the end of the
calendar quarter in which a Disputed Claim becomes an Allowed Claim, the Holder of such Allowed Claim will
receive such payments and distributions to which that Holder is then entitled under the Plan. In the event Claims
require adjudication or other resolution, the Debtors and the Trusts reserve the right to, or shall upon an order of the
Bankruptcy Court, establish appropriate reserves for potential payment of any such Claims.

b) Special Rules for Distributions to Holders of Disputed Claims

Notwithstanding any provision otherwise in the Plan and except as may be agreed to by the
Post-Consummation Trust Administrator on the one hand, and the Holder of a Disputed Claim, on the other hand, no
partial payments and no partial distributions shall be made with respect to any Disputed Claim until all Disputed
Claims held by the Holder of such Disputed Claim have become Allowed Claims or have otherwise been resolved
* by settlement or Final Order.
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3. Delivery and Distributions and Undeliverable or Unclaimed Distributions

a) Delivery of Distributions in General

Except as otherwise provided in the Plan, the Trusts shall make distributions to Holders of Allowed Claims
at the address for each such Holder as indicated on the Trust’s books and records -as of the date of any such
distribution; provided, howeyver, that if such Holder Files a Proof of Claim the address identified by the Proof of
Claim shall be the address for such distribution, and the manner of delivery for such distributions shall be
determined at the discretion of the Debtors in consultation with the Committee or the Trusts, as applicable. Nothing
in the Plan shall require or be deemed to require the Debtors or the Trusts to attempt to locate any Holder of an
Allowed Claim.

All distributions to Holders of 10.25% Senior Notes Claims shall be governed by the 10.25% Senior Notes
Indenture, as modified by the Profit Sharing Agreement, and shall be deemed completed when made to the 10.25%
Senior Notes Indenture Trustee. Notwithstanding any provisions in the Plan to the contrary, the 10.25% Senior
Notes Indenture shall continue in effect to the extent necessary to (i) allow the 10.25% Senior Notes Indenture
Trustee to receive and make distributions pursuant to this Plan on account of the 10.25% Senior Notes Claims, (ii)
exercise its charging liens against any such distributions and (iii) seek compensation and reimbursement for any fees
and expenses incurred in making such distributions.

b) Distributions by Distribution Agents

The Trust Administrators shall have the anthority, in their sole discretion, to enter into agreements with one
or more Distribution Agents to facilitate the distributions required under the Plan. As a condition to serving as a
Distribution Agent, a Distribution Agent must (i) affirm its obligation to facilitate the prompt distribution of any
documents, (ii) affirm its obligation to facilitate the prompt distribution of any recoveries or distributions required
under the Plan and (iii) waive any right or ability to setoff, deduct from or assert any lien or encumbrance against the
distributions required under the Plan that are to be distributed by such Distribution Agent; provided, however, that
the 10.25% Senior Notes Indenture Trustee shall retain the right of setoff against the distributions required under the
Plan. The Trusts shall pay to the Distribution Agent all reasonable and documented fees and expenses of the
Distribution Agent without the need for any approvals, authorizations, actions or consents. The Distribution Agent
shall submit detailed invoices to the Trusts for all fees and expenses for which the Distribution Agent seeks
reimbursement and the Trusts shall pay those amounts that it, in its sole discretion, deems reasonable, and shall
- object in writing to those fees and expenses, if any, that the Trusts deem unreasonable. In the event a Trust objects
to all or any portion of the fees and expenses to be reimbursed in a Distribution Agent’s invoice, the Trust and such
Distribution Agent shall endeavor, in good faith, to reach mutual agreement on the amount of the appropriate
payment of such disputed fees and/or expenses. In the event that the Trust and such Distribution Agent are unable to
resolve any differences regarding disputed fees or expenses, either party shall be authorized to move to have such
dispute heard by the Bankruptcy Court.

c) Minimum Distributions

Notwithstanding anything in the Plan to the contrary, the Trusts shall not be required to make distributions
or payments of less than $50.00 and shall not be required to make partial distributions or payments of fractions of
dollars. Whenever any payment or distribution of a fraction of a dollar under the Plan would otherwise be called
for, the actual payment or distribution will reflect a rounding of such fraction to the nearest whole dollar, with half
dollars or less being rounded down.

If, at any time, only de minimis assets remain in the Post-Consummation Trust after Post-Consummation
Trust Senior Claims have been paid in full, the Post-Consummation Trust Administrator may, in its sole discretion,
distribute such assets to a charity, as set forth in the Post-Consummation Trust Agreement.
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d) Undeliverable Distributions

If any distribution to a Holder of an Allowed Claim made in accordance herewith is returned to one or both
Trusts or their Distribution Agents as undeliverable, no further distributions shall be made to such Holder unless and
until the applicable Trust or its Distribution Agent are notified in writing of such Holder’s then current address, at
which time all currently due missed distributions shall be made to such Holder without interest.no later than the first
business day that is 60 days after such notice is actually received by such Trust or its Distribution Agent.
Undeliverable distributions shall remain in the possession of the Post-Consummation Trust or the Profit Sharing
Trust, as applicable; provided that such distributions shall be deemed unclaimed property under section 347(b) of the
Bankruptcy Code at the latest of (x) one year from the Effective Date, (y) 120 days after such Claim becomes an
Allowed Claim or (z) 120 days after the distribution is returned as undeliverable.

4. Compliance with Tax Requirements/Allocations

In connection with the Plan, to the extent applicable, the Trusts shall comply with all tax withholding and
reporting requirements imposed on them by any governmental unit, and all distributions pursuant to the Plan shall be
subject to such withholding and reporting requirements. Notwithstanding any provision in the Plan to the contrary,
the Trusts and the Distribution Agent shall be authorized to take all actions necessary or appropriate to comply with
such withholding and reporting requirements, including liquidating a portion of the distribution to be made under the
Plan to generate sufficient funds to pay applicable withholding taxes, withholding distributions pending receipt of
information necessary to facilitate such distributions or establishing any other mechanisms they believe are
reasonable and appropriate. The Trusts reserve the right to allocate all distributions made under the Plan in
compliance with all applicable wage garnishments, alimony, child support and other spousal awards, liens and
encumbrances. For tax purposes, distributions in full or partial satisfaction of Allowed Claims shall be allocated
first to the principal amount of Allowed Claims, with any excess allocated to unpaid interest that accrued on such
Claims. :

5. Timing and Calculation of Amounts to Be Distributed

Except as otherwise provided in the Plan, on the Effective Date or as soon as reasonably practicable
thereafter (or if a Claim is not an Allowed Claim on the Effective Date, on the date that such a Claim becomes an
Allowed Claim, or as soon as reasonably practicable thereafter), each Holder of an Allowed Claim shall receive the
full amount of the distributions that the Plan provides for Allowed Claims in the applicable Class at that time. If and
to the extent that there are Disputed Claims, distributions on account of any such Disputed Claims shall be made
pursuant to the provisions set forth in Article VII of the Plan. Except as otherwise provided in the Plan, Holders of
Claims shall not be entitled to interest, dividends or accruals on the distributions provided for in the Plan, regardless
of whether such distributions are delivered on or at any time after the Effective Date.

6. Setoffs

The Debtors or the Post-Consummation Trust may withhold (but not setoff except as set forth below) from
the distributions called for under the Plan on account of any Allowed Claim an amount equal to any claims, equity
interests, rights and Causes of Action of any nature that the Debtors or the Post-Consummation Trust may hold
against the Holder of any such Allowed Claim. In the event that any such claims, equity interests, rights and Causes
of Action of any nature that the Debtors orthe Post-Consummation Trust may hold against the Holder of any such
Allowed Claim or are adjudicated by Final Order or otherwise resolved, the Debtors may, pursuant to section 553 of
the Bankruptcy Code or applicable non-bankruptcy law, setoff or recoup against any Allowed Claim and the
distributions to be made pursuant to the Plan on account of such Allowed Claim (before any distribution is made on
account of such Allowed Claim), the amount of any adjudicated or resolved claims, equity interests, rights and
Causes of Action of any nature that the Debtors or the Post-Consummation Trust may hold against the Holder of any
such Allowed Claim, but only to the extent of such adjudicated or resolved amount. Neither the failure to effect
such a setoff or recoupment nor the allowance of any Claim under the Plan shall constitute a waiver or release by the
Debtors or the Post-Consummation Trust of any such claims, equity interests, rights and Causes of Action that the
Debtors or the Post-Consummation Trust may possess against any such Holder, except as specifically provided in
the Plan. '
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7. Surrender of Canceled Instruments or Securities

As a condition precedent to receiving any distribution on account of its Allowed Claim, each record Holder
of a 10.25% Senior Notes Claim shall be deemed to have surrendered the certificates or other documentation
underlying each such Claim, and all such surrendered certificates and other documentations shall be deemed to be
canceled pursuant to Article V.I of the Plan, except to the extent otherwise provided in the Plan. The 10.25% Senior
Notes Indenture Trustee may (but shall not be required to) request that registered Holders of 10.25% Senior Notes
surrender their notes for cancellation. ‘

G. THE POST-CONSUMMATION TRUST AND THE POST—CONSﬁMMATlON TRUST
ADMINISTRATOR

1. Generally

The powers, authority, responsibilities and duties of the Post-Consummation Trust and the Post-
Consummation Trust Administrator are set. forth in and will be governed by the Post-Consummation Trust
Agreement. The Debtors will designate the initial Post-Consummation Trust Administrator.

2. Purpose of the Post-Consummation Trust

The Post-Consummation Trust will be established for the primary purpose of liquidating-its assets with no
objective to continue or engage in the conduct of a trade or business, except to the extent reasonably necessary fo,
and consistent with, the liquidating purpose of the Post-Consummation Trust. The Debtors will have no
reversionary or further interest in or with respect to the Post-Consummation Trust Assets or the Post-Consummation
Trust upon their transfer of the Post-Consummation Trust Assets. For all federal incomie tax purposes, the
Beneficiaries of the Post-Consummation Trust will be treated as grantors and owners thereof and it is intended that
the Post-Consummation® Trust be classified as a liquidating trust under 26 CFR. § 301.7701—4 and that the Post-
Consummation Trust is owned by the Beneficiaries. Accordingly, for federal income tax purposes, it is intended
that the Beneficiaries be treated as if they had received a distribution of an undivided interest in the Post-
Consummation Trust Assets and then contributed such interests to the Post-Consummation Trust. Accordingly, the
Post-Consummation Trust will, in an expeditious but orderly manner, liquidate and convert to Cash the Post-
Consummation Trust Assets, make timely distributions to the Beneficiaries pursuant to the Plan and not unduly
prolong its duration. The Post-Consummation Trust will not be deemed a successor in interest of the Debtors for
any purpose other than as specifically set forth in the Plan or in the Post-Consummation Trust Agreement. The
Post-Consummation Trust is intended to qualify as a “grantor trust” for federal income tax purposes with the
Beneficiaries treated as grantors and owners of the trust.

3. Transfer of Assets to the Post—Consummation Trust

The Debtors and the Post-Consummation Trust Administrator will establish the Post-Consummation Trust
on behalf of the Beneficiaries pursuant to the Post-Consummation Trust Agreement, with the Beneficiaries to be
treated as the grantors and deemed owners of the Post-Consummation Trust Assets. The Debtors will irrevocably
transfer, assign and deliver to the Post-Consummation Trust, on behalf of the Beneficiaries, all of their rights, titles
and interests in the Remaining Assets, including any claims, rights and Causes of Action that the Debtors may hold
against any Entity, but not including any Acquired Assets, in accordance with the provisions in the Plan,
notwithstanding any prohibition on assignment under non bankruptcy law. The Post-Consummation Trust will
accept and hold the Remaining Assets as Post-Consummation Trust Assets in the Post-Consummation Trust for the
benefit of the Beneficiaries, subject to the Plan and the Post-Consummation Trust Agreement.

On the Effective Date, all Remaining Assets will vest and be deemed to vest in the Post-Consummation
Trust as Post-Consummation Trust Assets in accordance with section 1141 of the Bankruptcy Code. Upon the
transfer by the Debtors of the Remaining Assets to the Post-Consummation Trust, the Debtors will have no interest
in or with respect to any Remaining Assets, the Post-Consummation Trust Assets or the Post-Consummation Trust.
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4, Distribution; Withholding

The Post-Consummation Trust will make distributions to its Beneficiaries as provided by the Plan, and
pursuant to the Post-Consummation Trust Agreement. The Post-Consummation Trust may withhold from amounts
distributable to any Entity any and all amounts, determined in the Post-Consummatjon Trust Administrator’s sole
discretion, required by the Plan, or applicable law, regulation, rule, ruling, directive or other governmental
requirement.

5. Insurance

The Post-Consummation Trust will maintain customary insurance coverage for the protection of Entities
serving as administrators and overseers of the Post-Consummation Trust on and after the Effective Date.

6. Post-Consummation Trust Implementation

On the Effective Date, the Post-Consummation Trust will -be established and become effective for the
benefit of the Holders of Allowed Claims entitled to distributions from the Post-Consummation Trust under the
Plan. The Post-Consummation Trust Agreement will contain customary provisions for trust agreements utilized in
comparable circumstances, including any and all provisions necessary to ensure continued treatment of the Post-
Consummation Trust as a grantor trust and the Beneficiaries as the grantors and owners thereof for federal income
tax purposes. All relevant parties (including the Debtors, the Post-Consummation Trust Administrator and the
Beneficiaries) will take all actions necessary to cause title to the Post-Consummation Trust. Assets to be transferred
to the Post-Consummation Trust.

7. Disputed Claims Reserve.

The Post-Consummation Trust Administrator will maintain, in accordance with the Post-Consummation
Trust Administrator’s powers and responsibilities under the Plan and the Post-Consummation Trust Agreement, a
Disputed Claims Reserve. The Post-Consummation Trust Administrator will, in its sole discretion, distribute such
amounts (net of any expenses, including any taxes relating thereto), as provided in the Plan and in the Post-
Consummation Trust Agreement, as such Disputed Claims are resolved pursuant to Article X of the Plan, and such
amounts may be distributed on account of such Disputed Claims as if such Disputed Claims have been Allowed
Claims as of the Effective Date. The Post-Consummation Trust will pay taxes on the taxable net income or gain
allocable to Holders of Disputed Claims on behalf of such Holders and, when such Disputed Claims are ultimately
resolved, Holders whose Disputed Claims are determined to be Allowed Claims will receive distributions from the
Post-Consummation Trust net of the taxes that the Post-Consummation Trust previously paid on their behalf.

8. Termination of the Post-Consummation Trust

The Post-Consummation Trust will terminate as soon as practicable, but in no event later than the fifth
anmiversary of the Effective Date; provided that, no more than 180 days prior to such termination, the Bankruptcy
Court, upon motion by a party in interest, may extend the term of the Post-Consummation Trust for a finite period if
such an extension is necessary to liquidate the Post-Consummation Trust Assets or to complete any distribution
required by the Plan. Multiple extensions may be obtained so long as (a) Bankruptcy Court approval is obtained no
more than 180 days prior to the expiration of each extended term and (b) the Post-Consummation Trust
Administrator receives an opinion of counsel or a favorable ruling from the Internal Revenue Service that any
further extension would not adversely affect the status of the Post-Consummation Trust as a grantor trust for federal
income tax purposes.

9. Termination of the Post-Consummation Trust Administrator

The duties, responsibilities and powers of the Post-Consummation Trust Administrator will terminate in
accordance with the terms of the Post-Consummation Trust Agreement.
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10. Exculpation; Indemnification

- The Post-Consummation Trust Administrator, the Post-Consummation Trust, professionals retained by the
Post-Consummation Trust and their representatives will be exculpated and indemnified pursuant to the terms of the
Post-Consummation Trust Agreement.

H. THE PROFIT SHARING TRUST; THE PROFIT SHARING TRUST ADMINISTRATOR
1. Generally

The powers, authority, responsibilities and duties of the Profit Sharing Trust and the Profit Sharing Trust
Administrator are set forth in and governed by the Profit Sharing Trust Agreement. The Debtors will designate the
initial Profit Sharing Trust Administrator.

2. Purpose of the Profit Sharing Trust

The Profit Sharing Trust will be established for the primary purpose of distributing to the Beneficiaries
payments received by the Profit Sharing Trust under the Profit Sharing Agreement. The Profit Sharing Trust will
not continue or engage in the conduct of a trade or business except to the extent reasonably necessary to effectuate
the purpose of the Profit Sharing Trust and consistent with the purpose of the Profit Sharing Trust. Upon the
transfer by the Debtors of the Profit Sharing Agreement to the Profit Sharing Trust, the Debtors will have no
reversionary or further interest in or with respect to the Profit Sharing Agreement or the Profit Sharing Trust Assets.
The Profit Sharing Trust will not be deemed a successor in interest of the Debtors for any purpose other than as
specifically set forth herein or in the Profit Sharing Trust Agreement.

3. Transfer of Assets to the Profit Sharing Trust

The Debtors and the Profit Sharing Trust Administrator will establish the Profit Sharing Trust on behalf of
the Beneficiaries pursuant to the Profit Sharing Trust Agreement, with the Beneficiaries to be treated as owners of
their respective beneficial interests in the Profit Sharing Trust as provided herein. The Debtors will, as set forth
below, transfer, assign and deliver to the Profit Sharing Trust, on behalf of the Beneficiaries, all of their rights, title
and interests in the Profit Sharing Agreement, notwithstanding any prohibition on assignment under non-bankruptcy
law. The Profit Sharing Trust will accept and hold the rights and benefits arising under the Profit Sharing
Agreement as Profit Sharing Trust Assets in the Profit Sharing Trust for the benefit of the Beneficiaries, subject to
the Plan and the Profit Sharing Trust Agreement.

On the Effective Date, the Profit Sharing Agreement, will vest and be deemed to vest in the Profit Sharing
Trust as Profit Sharing Trust Assets in accordance with section 1141 of the Bankruptcy Code. Upon the transfer by
the Debtors of the Profit Sharing Agreement to the Profit Sharing Trust, the Debtors will have no interest in or with
respect to the Profit Sharing Agreement, the Profit Sharing Trust Assets or the Profit Sharing Trust.

4. Distribution; Withholding

The Profit Sharing Trust will make distributions to its Beneficiaries as provided by the Plan, and pursuant
to the Profit Sharing Trust Agreement. The Profit Sharing Trust may withhold from amounts distributable to any
Entity any and all amounts, determined in the Profit Sharing Trust Administrator’s sole discretion, required by the
Plan, or applicable law, regulation, rule, ruling, directive or other governmental requirement.

5. "Insurance

The Profit Sharing Trust will maintain customary insurance coverage for the protection of Entities serving
as administrators and overseers of the Profit Sharing Trust on and after the Effective Date.
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6. Profit Sharing Trust Implementation

On the Effective Date, the Profit Sharing Trust will be established and become effective for the benefit of
the Holders of Allowed Claims entitled to distributions from the Profit Sharing Trust under the Plan. The Profit
Sharing Trust Agreement will contain customary provisions for trust agreements utilized in comparable
circumstances. All relevant parties (including the Debtors, the Profit Sharing Trust Administrator and the
Beneficiaries) will take all actions necessary to cause title to the Profit Sharing Trust Assets to be transferred to the
Profit Sharing Trust.

7. Disputed Claims Reserve

The Profit Sharing Trust Administrator will maintain, in accordance with the Profit Sharing Trust
Administrator’s powers and responsibilities under the Plan and the Profit Sharing Trust Agreement, a Disputed
Claims Reserve. The Profit Sharing Trust Administrator will, in its sole discretion, distribute such amounts (net of
any expenses, including any taxes relating thereto), as provided herein and in the Profit Sharing Trust Apgreement, as
such Disputed Claims are resolved pursuant to Error! Reference source not found. hereof, and such amounts may
be distributed on account of such Disputed Claims as if such Disputed Claims been Allowed Claims as of the
Effective Date. :

8. Exculpation; Indemnification
The Profit Sharing Trust Administrator, the Profit Sharing Trust, professionals retained by the Profit

Sharing Trust and their representatives will be exculpated and indemnified pursuant to the terms of the Profit
Sharing Trust Agreement.

L PROCEDURES FOR RESOLVING CONTINGENT, UNLIQUIDATED AND DISPUTED CLAIMS
1. Resolution of Disputed Claims
a) Prosecution of Claims Objections

Except as otherwise set forth in the Plan, the Debtors, prior to the Effective Date,’ and thereafier the Post-
Consummation Trust, shall have the exclusive authority to File objections to, and settle, compromise, withdraw or
litigate to judgment objections to any and all Claims. From and after the Effective Date, the Post-Consummation
Trust may settle, compromise or withdraw objections to any Disputed Claim without approval of the Bankruptcy
Court or notice to any party.

b) Claims Estimation

Before the Effective Date, the Debtors, and after the Effective Date, the Post-Consummation Trust may, at
any time, request that the Bankruptcy Court estimate (i) any Disputed Claim pursuant to applicable law and (ii) any
contingent or unliquidated Claim pursuant to applicable law, including section 502(c) of the Bankruptcy Code,
regardless of whether the Debtors or the Post-Consummation Trust have previously objected to such Claim or
whether the Bankruptcy Court has ruled on any such objection, and the Bankruptcy Court shall retain jurisdiction
under 28 U.S.C. §§ 157 and 1334 to estimate any Disputed Claim, contingent Claim or unliquidated Claim,
including during the litigation concerning any objection to any Claim or during the pendency of any appeal relating
to any such objection. Notwithstanding any provision otherwise in the Plan, a Claim that has been expunged from
the Claims Register but that is subject to appeal or has not been the subject of a Final Order, shall be deemed to be
estimated at zero dollars, unless otherwise ordered by the Bankruptcy Court. In the event that the Bankruptcy Court
estimates any Disputed Claim, contingent Claim or unliquidated Claim, that estimated amount shall constitute either
the Allowed amount of such Claim or a maximum limitation on such Claim for all purposes under the Plan,
including for purposes of distributions, and the Post-Consumrmation Trust may elect to pursue additional objections
to the ultimate distribution on such Claim. If the estimated amount constitutes a maximum limitation on such
Claim, the Debtors or the Post-Consummation Trust may elect to pursue any supplemental proceedings to object to
any ultimate distribution on account of such Claim. Except as required by section 502(j) of the Bankruptcy Code, in
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no event shall any Holder of a Claim that has been estimated pursuant to section 502(c) of the Bankruptcy Code or
otherwise be entitled to seek reconsideration of such estimation unless such Holder has filed a motion requesting the
right to seek such reconsideration on or before 20 days after the date on which such Claim is estimated. Each of the
aforementioned Claims and objection, estimation and resolution procedures are cumulative and not exclusive of one
another. Claims may be estimated and subsequently compromlsed settled, withdrawn or resolved by any
mechanism approved by the Bankruptcy Court.

c) Deadline to File Obijections to Claims

Any objections to Claims, other than' Administrative Claims, shall be filed no later than the Claims
Objection Bar Date.

2. Claims Allowance

Except as expressly provided in the Plan or in any order entered in the Chapter 11 Cases prior to the
Effective Date (including the Confirmation Order), no Claim shall be deemed Allowed unless and until such Claim
is deemed Allowed under the Plan or the Bankruptcy Code or the Bankruptcy Court has entered a Final Order
(including the Confirmation Order) in the Chapter 11 Cases allowing such Claim. Except as expressly provided by
the Plan or any order entered in the Chapter-11 Cases prior to the Effective Date (including the Confirmation Order),
the Post-Consummation Trust will have and shall retain after the Effective Date any and all rights and defenses that
the Debtors had with respect to any Claim as of the Petition Date.

3. Controversy Concerning Impairment-

If 4 controversy arises as to whether any Claims or any Class of Claims are Impaired under the Plan, the
Bankruptcy Court shall, after notice and a hearing, determine any such controversy before the Confirmation Date.

4, Disallowance of Claims

EXCEPT AS OTHERWISE AGREED TO BY THE DEBTORS AND THE COMMITTEE OR THE
POST-CONSUMMATION TRUST, AS APPLICABLE, ANY AND ALL PROOFS OF CLAIM FILED AFTER
THE APPLICABLE CLAIMS BAR DATE SHALL BE DEEMED DISALLOWED AND EXPUNGED AS OF
THE EFFECTIVE DATE WITHOUT FURTHER NOTICE TO OR ACTION, ORDER OR APPROVAL OF THE
BANKRUPTCY COURT, AND HOLDERS OF SUCH CLAIMS MAY NOT RECEIVE ANY DISTRIBUTIONS
ON ACCOUNT OF SUCH CLAIMS, UNLESS SUCH LATE PROOF OF CLAIM IS DEEMED TIMELY FILED
BY A FINAL ORDER OF THE BANKRUPTCY COURT.

5. Amendments to Claims

On or after the Effective Date, except as otherwise provided in the Plan, a Claim may not be re filed or
amended without the prior authorization of the Bankruptcy Court or the Post-Consummation Trust, and any such re
filed or amended Claim shall be deemed disallowed and expunged without any further notice to or action, order or
approval of the Bankruptcy Court.
J. CONDITIONS PRECEDENT TO CONFIRMATION AND CONSUMMATION OF THE PLAN

1. Conditions Precedent to Confirmation

It shall be a condition precedent to Confirmation of the Plan that:

(@ all provisions, terms and conditions of the Plan are approved in the Confirmation Order;

(b) the Sale Order shall have been entered by the Bankruptcy Court and become a Final Order in form
and substance acceptable to the Purchaser, the Debtors and the Committee;
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(c) the Closing Date (as defined in the Purchase Agreement) of the Sale Transaction shall have occurred;
and

(@ the proposed Confirmation Order shall be in form and substance acceptable to the Debtors and the
Committee; provided that the Debtors may seek an expedited hearing before the Bankruptcy Court to address any
objections to such orders. :

2. Conditions Precedent to Consummation

Tt shall be a condition to Consummation of the Plan that the following- conditions shall have been satisfied
or waived pursuant to the provisions of Article XI.C of the Plan:

(@) the Plan and all Plan Supplement documents, including any amendments, modifications or
supplements thereto shall be acceptable to the Debtors and the Committee;

(b) the Confirmation Order shall have been entered and become a Final Order in form and substance
satisfactory to the Debtors and the Committee. The Confirmation Order shall provide that, among other things, the
Debtors or the Trusts, as appropriate, are authorized and directed to take all actions necessary or appropriate to
consummate the Plan, including entering into, implementing and consummating the contracts, instruments, releases,
leases or other agreements or documents created in connection with or described in the Plan, including the
implementation of the Trusts;

(c) all documents and agreements necessary to implement the Plan, including the Post-Consummation
Trust Agreement and the Profit Sharing Trust Agreement, shall have (a) satisfied or waived all conditions precedent
to such documents and agreements becoming effective pursuant to the terms of such documents or agreements, (b)
been tendered for delivery and (c) been effected or executed; and

(d) all actions, documents, certificates and agreements necessary to implement this Plan shall have
been effected or executed and delivered to the required parties and, to the extent required, Filed with the applicable
governmental units in accordance with applicable laws.. -

3. Waiver of Conditions

The conditions precedent to Confirmation of the Plan and to Consummation of the Plan set forth in Article
X1 of the Plan may be waived by the Debtors only with the consent of the Committee, without notice, leave or order
of the Bankruptcy Court or any formal action other than by proceeding to confirm or consummate the Plan.

4, Effect of Non Occurrence of Conditions to Consummation

If the Consummation of the Plan does not occur, the Plan shall be null and void in all respects and nothing
contained in the Plan or the Disclosure Statement shall: (a) constitute a waiver or release of any claims by or Claims
against or Equity Interests in the Debtors; (b) prejudice in any manner the rights of the Debtors, any Holders or any
other Entity; or (c) constitute an admission, acknowledgment, offer or undertaking by the Debtors, any Holders or
any other Entity in any respect.

K. SETTLEMENT, RELEASE, INJUNCTION AND RELATED PROVISIONS
1. Compromise and Settlement
Notwithstanding anything contained in the Plan to the c;bntrary, the allowance, classification and treatment

of all Allowed Claims and their respective distributions and treatments under the Plan takes into account and
conforms to the relative priority and rights of the Claims and the Equity Interests in each Class in connection with

any contractual, legal and equitable subordination rights relating thereto whether arising under general principles of -

equitable subordination, section 510 of the Bankruptcy Code or otherwise. As of the Effective Date, any and all
such rights described in the preceding sentence are settled, compromised and released pursuant hereto. The
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Confirmation Order will constitute the Bankruptcy Court’s finding and determination that the settlements reflected
in the Plan are (a) in the best interests of the Debtors, their estates and all Holders of Claims, (b) fair, equitable and
reasonable, (c) made in good faith and (d) approved by the Bankruptcy Court pursuant to section 363 of the
Bankruptcy Code and Bankruptcy Rule 9019. In addition, the allowance, classification and treatment of Allowed
Claims take into account any Causes of Action, whether under the Bankruptcy Code or otherwise under applicable
non-bankruptcy law, that may exist: (a) between the Debtors, on the one hand, and the Debtor Releasees and the
Third Party Releasees on the other hand; and (b) between the Releasing Parties, on the one hand,and the Debtor
Releasees and the Third Party Releasees on the other hand (to the extent set forth in the Third Party Release); and,
as of the Effective Date, any and all such Causes of Action are settled, compromised and released pursuant hereto.
The Confirmation Order shall approve the releases by all Entities of all such contractual, legal and equitable
subordination rights or Causes of Action that are satisfied, compromised and settled pursuant hereto. Nothing in
Article XII.A of the Plan shall compromise or settle in any way whatsoever, any Causes of Action that the Debtors

or the Post-Consummation Trust may have against the Non-Released Parties or provide for the indemnity of the
Non-Released Parties.

In accordance with the provisions of this Plan, and pursuant to section 363 of the Bankruptcy Code and
Bankruptcy Rule 9019, without any further notice to or action, order or approval of the Bankruptcy Court, after the
Effective Date (a) the Post-Consummation Trust may, in its sole and absolute discretion, compromise and settle
Claims against the Debtors and (b) the Post-Consummation Trust may, in its respective sole and absolute discretion,
compromise and settle Causes of Action against other Entities.

2. Debtor Release

NOTWITHSTANDING ANYTHING CONTAINED IN THE PLAN TO THE CONTRARY, ON THE
EFFECTIVE DATE AND EFFECTIVE AS OF THE EFFECTIVE DATE AND IMMEDIATELY PRIOR TO THE
DEBTORS’ TRANSFER OF ASSETS TO THE TRUSTS (SUCH THAT THE TRUSTS WILL NOT RECEIVE
ANY CLAIM OR CAUSE OF ACTION RELEASED HEREUNDER), FOR THE GOOD AND VALUABLE
CONSIDERATION PROVIDED BY EACH OF THE DEBTOR RELEASEES AND THE THIRD PARTY
RELEASEES, INCLUDING: (1) THE DISCHARGE OF DEBT AND ALL OTHER GOOD AND VALUABLE
CONSIDERATION PAID PURSUANT HERETO; AND (2) THE SERVICES OF THE DEBTORS’ PRESENT
AND FORMER OFFICERS, DIRECTORS AND ADVISORS IN FACILITATING THE EXPEDITIOUS
IMPLEMENTATION OF THE RESTRUCTURING CONTEMPLATED BY THE PLAN, EACH OF THE
DEBTORS DISCHARGE AND RELEASE AND SHALL BE DEEMED TO HAVE PROVIDE A FULL
DISCHARGE AND RELEASE TO EACH DEBTOR RELEASEE AND TO EACH THIRD PARTY RELEASEE
(AND EACH SUCH DEBTOR RELEASEE AND THIRD PARTY RELEASEE SO RELEASED SHALL BE
DEEMED FULLY RELEASED AND DISCHARGED BY THE DEBTORS) AND THEIR RESPECTIVE
PROPERTY FROM ANY AND ALL CAUSES OF ACTION, WHETHER KNOWN OR UNKNOWN,
FORESEEN OR UNFORESEEN, LIQUIDATED OR UNLIQUIDATED, CONTINGENT OR
NON-CONTINGENT, EXISTING AS OF THE EFFECTIVE DATE IN LAW, AT EQUITY, WHETHER FOR
TORT, FRAUD, CONTRACT, VIOLATIONS OF FEDERAL OR STATE SECURITIES LAWS - OR
OTHERWISE, ARISING FROM OR RELATED IN ANY WAY TO THE DEBTORS, INCLUDING THOSE
THAT ANY OF THE DEBTORS OR THE TRUSTS WOULD HAVE BEEN LEGALLY ENTITLED TO ASSERT
IN THEIR OWN RIGHT (WHETHER INDIVIDUALLY OR COLLECTIVELY) OR THAT ANY HOLDER OF A
CLAIM OR AN EQUITY INTEREST OR OTHER ENTITY WOULD HAVE BEEN LEGALLY ENTITLED TO
ASSERT ON BEHALF OF ANY OF THE DEBTORS OR ANY OF THEIR ESTATES, INCLUDING CAUSES
OF ACTION ARISING UNDER CHAPTER 5 OF THE BANKRUPTCY CODE; PROVIDED, HOWEVER,
THAT THE FOREGOING “DEBTOR RELEASE” SHALL NOT OPERATE TO WAIVE OR RELEASE ANY
CAUSES OF ACTION OF ANY DEBTOR: (1) AGAINST A DEBTOR RELEASEE OR A THIRD PARTY
RELEASEE (OTHER THAN THE PREPETITION CREDIT FACILITY AGENT, THE DIP AGENT, THE DIP
LENDERS, AND THE PREPETITION CREDIT FACILITY LENDERS IN THEIR CAPACITIES AS SUCH)
ARISING FROM ANY CONTRACTUAL OBLIGATIONS OWED TO THE DEBTORS; OR (2) EXPRESSLY
SET FORTH IN AND PRESERVED BY THE PLAN, THE PLAN SUPPLEMENT OR RELATED
DOCUMENTS. NOTWITHSTANDING ANYTHING CONTAINED IN THE PLAN TO THE CONTRARY, THE
PLAN DOES NOT RELEASE ANY CAUSES OF ACTION THAT THE DEBTORS OR THE TRUSTS HAVE
OR MAY HAVE NOW OR IN THE FUTURE AGAINST THE NON-RELEASED PARTIES.
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ENTRY OF THE CONFIRMATION ORDER SHALL CONSTITUTE THE BANKRUPTCY COURT’S
APPROVAL, PURSUANT TO BANKRUPTCY RULE 9019, OF THE DEBTOR RELEASE, WHICH INCLUDES
BY REFERENCE EACH OF THE RELATED PROVISIONS AND DEFINITIONS CONTAINED IN THE PLAN,
AND FURTHER, SHALL CONSTITUTE THE BANKRUPTCY COURT’S FINDING THAT THE DEBTOR
RELEASE IS: (1) IN EXCHANGE FOR THE GOOD AND VALUABLE CONSIDERATION PROVIDED BY
THE DEBTOR RELEASEES AND THE THIRD PARTY RELEASEES; (2) A GOOD FAITH SETTLEMENT
AND COMPROMISE OF THE CLAIMS RELEASED BY THE DEBTOR RELEASE; (3)IN THE BEST
INTERESTS OF THE DEBTORS AND ALL HOLDERS OF CLAIMS; (4) FAIR, EQUITABLE AND
REASONABLE; (5) GIVEN AND MADE AFTER DUE NOTICE AND OPPORTUNITY FOR HEARING; AND
(6) A BAR TO ANY OF THE DEBTORS OR THE TRUSTS ASSERTING ANY CLAIM OR CAUSE OF
ACTION RELEASED PURSUANT TO THE DEBTOR RELEASE.

3. Third Party Release

NOTWITHSTANDING ANYTHING CONTAINED IN THE PLAN TO THE CONTRARY, ON THE
EFFECTIVE DATE AND EFFECTIVE AS OF THE EFFECTIVE DATE, THE RELEASING PARTIES
(REGARDLESS OF WHETHER A RELEASING PARTY IS A THIRD PARTY RELEASEE) SHALL PROVIDE
A FULL DISCHARGE AND RELEASE (AND EACH ENTITY SO RELEASED SHALL BE DEEMED
RELEASED BY THE RELEASING PARTIES) TO THE THIRD PARTY RELEASEES AND THE DEBTOR
RELEASEES AND THEIR RESPECTIVE PROPERTY FROM ANY AND ALL CAUSES OF ACTION,
WHETHER KNOWN OR UNKNOWN, FORESEEN OR UNFORESEEN, LIQUIDATED OR UNLIQUIDATED,
CONTINGENT OR NON-CONTINGENT, EXISTING AS OF THE EFFECTIVE DATE IN LAW, AT EQUITY,
WHETHER FOR TORT, FRAUD, CONTRACT, VIOLATIONS OF FEDERAL OR STATE SECURITIES LAWS
OR OTHERWISE, ARISING FROM OR RELATED IN ANY WAY TO THE DEBTORS, INCLUDING THOSE
IN ANY WAY RELATED TO THE CHAPTER 11 CASES OR THE PLAN; PROVIDED, HOWEVER, THAT
THE FOREGOING “THIRD PARTY RELEASE” SHALL NOT OPERATE TO WAIVE OR RELEASE ANY
CAUSES OF ACTION OF ANY RELEASING PARTY: (1) AGAINST A DEBTOR RELEASEE OR A THIRD
PARTY RELEASEE ARISING FROM ANY CONTRACTUAL OBLIGATIONS OWED TO THE RELEASING
PARTY; OR (2) EXPRESSLY SET FORTH IN AND PRESERVED BY THE PLAN, THE PLAN SUPPLEMENT
OR RELATED DOCUMENTS. NOTWITHSTANDING ANYTHING IN THE PLAN TO THE CONTRARY,
THE PLAN DOES NOT RELEASE ANY CLAIMS OR CAUSES OF ACTION THAT THE RELEASING
PARTIES, THE DEBTORS OR THE POST-CONSUMMATION TRUST MAY HAVE NOW OR IN THE
FUTURE AGAINST THE NON-RELEASED PARTIES OR THE PURCHASER WITH RESPECT TO THE
PURCHASER’S OBLIGATIONS UNDER THE PURCHASE AGREEMENT, THE SALE ORDER, THE PLAN
OR ANY RELATED DOCUMENTS OR ORDERS OF THE BANKRUPTCY COURT.

ENTRY OF THE CONFIRMATION ORDER SHALL CONSTITUTE THE BANKRUPTCY COURT’S
APPROVAL, PURSUANT TO BANKRUPTCY RULE 9019, OF THE THIRD PARTY RELEASE, WHICH
INCLUDES BY REFERENCE EACH OF THE RELATED PROVISIONS AND DEFINITIONS CONTAINED IN
THE PLAN, AND, FURTHER, SHALL CONSTITUTE THE BANKRUPTCY COURT’S FINDING THAT THE
THIRD PARTY RELEASE IS: (1) IN EXCHANGE FOR THE GOOD AND VALUABLE CONSIDERATION
PROVIDED BY THE DEBTOR RELEASEES AND THE THIRD PARTY RELEASEES; (2) A GOOD FAITH
SETTLEMENT AND COMPROMISE OF THE CLAIMS RELEASED BY THE THIRD PARTY RELEASE;
(3) IN THE BEST INTERESTS OF THE DEBTORS AND ALL HOLDERS OF CLAIMS; (4) FAIR, EQUITABLE
AND REASONABLE; (5) GIVEN AND MADE AFTER DUE NOTICE AND OPPORTUNITY FOR HEARING;
AND (6) A BAR TO ANY OF THE RELEASING PARTIES ASSERTING ANY CLAIM RELEASED
PURSUANT TO THE THIRD PARTY RELEASE. o ‘

4. Exculpation

The Exculpated Parties shall neither have, nor incur any liability to any Entity for any prepetition or
postpetition act taken or omitted to be taken in connection with, or related to formulating, negotiating, preparing,
disseminating, implementing, administering, confirming or effecting the Consummation of the Plan, the Disclosure
Statement, the Post-Consummation Trust Agreement, the Profit Sharing Trust Agreement or any contract,
instrument, release or other agreement or document created or entered into in connection with the Plan or any other
prepetition or postpetition act taken or omitted to be taken in connection with or in contemplation of the
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restructuring of the Debtors; provided, however, that the foregoing “Exculpation” shall have no effect on the
liability of any Entity that results from any such act or omission that is determined in a Final Order to have
constituted gross negligence or willful misconduct; provided, further, that each Exculpated Party shall be entitled to
rely upon the advice of counsel concerning his, her or its duties pursuant to, or in connection with, the Plan.

5, Indemnification

Solely to the extent of funds available from any D&O Liability Insurance Policy then in effect, and without
any obligation to make any premium or other payments or to incur any other expenses or to pay any other costs, on
and from the Effective Date, and except as prohibited by applicable law, the Post-Consummation Trust shall assume
all indemnification obligations currently in place, whether in the bylaws, certificates of incorporation, board
resolutions or employment contracts for the current and former directors, officers, employees, attorneys, other
professionals and agents of the Debtors and such current and former directors and officers’ respective Affiliates.
Without limiting the foregoing and except as prohibited by applicable law, the Post-Consummation Trust shall
indemnify and hold harmless, except as provided in the Plan Supplement, each of the Indemnified Parties for all
costs, expenses, loss, damage or liability incurred by any such Indemnified Party arising from or related in any way
to any and all Causes of Action whether known or unknown, whether for tort, fraud, contract, violations of federal or
state securities laws or otherwise, based in whole or in part upon any act or omission, transaction or other occurrence
or circumstances existing or taking place prior to or on the Effective Date arising from or related in any way to the
Debtors, including, those arising from or related in any way to: (a) any action or omission of any such Indemnified
Party with respect to any indebtedness of or any Equity Interest in the Debtors (including any action or omission of
any such Indemnified Party with respect to the acquisition, holding, voting or disposition of any such investment);
(b) any action or omission of any such Indemnified Party in such Indemnified Party’s capacity as an officer,
director, member, employee, partner or agent of, or advisor to any Debtor; (c) any disclosure made or not made by
any Indemnified Party to any current or former Holder of any such indebtedness of or any such Equity Interest in the
Debtors; (d) any consideration paid to any such Indemnified Party by any of the Debtors in respect of any services
provided by any such Indemnified Party to any Debtor; and (e) any action taken or not taken in connection with the
Chapter 11 Cases or the Plan. In the event that any such Indemnified Party becomes involved in any action,
proceeding or investigation brought by or against any Indemnified Party, as a result of matters to which the
foregoing “Indemnification” may relate, the Post-Consummation Trust shall promptly reimburse any such
Indemnified Party for its reasonable and documented legal and other expenses (including the cost of any
investigation and preparation) incurred in connection therewith as such expenses are incurred and after a request for
indemnification is made in writing, with reasonable documentation in support thereof; provided, however, that,
notwithstanding anything in the Plan to the contrary, the Post-Consummation Trust shall not indemnify any of the
Non-Released Parties, whether for any matter to which Article XILE of the Plan pertains or otherwise; and provided
further that the obligations of the Post-Consummation Trust under Article XILE of the Plan shall be limited solely to
the funds available from any D&O Liability Insurance Policy then in effect, and without any obligation to make any
premium or other payments or to incur any other expenses or to pay an other costs.

6. Preservation of Rights of Action

a) Maintenance of Causes of Action

Except as otherwise provided in the Plan or Confirmation Order, after the Effective Date, the Post-
Consummation Trust shall retain all rights to commence, pursue, litigate or settle, as appropriate, any and all Causes
of Actions, including those Causes of Action identified in the Plan Supplement, whether existing as of the Petition
Date or thereafter arising, in any court or other tribunal including in an adversary proceeding filed in one or more of
the Chapter 11 Cases.

Except as otherwise provided in the Plan, Purchase Agreement or Confirmation Order, any claims, rights
and Causes of Action that the Debtors may hold against any Entity shall vest in the Post-Consummation Trust on the
Effective Date and the Post-Consummation Trust shall have the exclusive right and authority to institute, prosecute,
abandon, settle or compromise any and all such claims, rights and Causes of Action without the consent or approval
of any party and without any further order of the Bankruptcy Court.

48

K&E 13877167,




. b) Preservation of All Causes of Action Not Expressly Sold, Settled or Released

Unless a claim -or Cause of Action against a Holder of a Claim or an Equity Interest or other Entity is
acquired by the Purchaser pursuant to the Purchase Agreement (and is not an Excluded Asset) or is expressly
waived, abandoned, relinquished, released, compromised or settled in the Plan or any Final Order (including the
Confirmation Order), the Debtors expressly reserve such claim or Cause of Action for later action by the Debtors or
the Post-Consummation Trust (including claims and Causes of Action not specifically identified or of which the
Debtors may presently be unaware or which may arise or exist by reason of additional facts or circumstances
unknown to the Debtors at this time or facts or circumstances that may change or be different from those the Debtors
now believe to exist) and, therefore, no preclusion doctrine, including the doctrines of res judicata, collateral
estoppel, issue preclusion, claim preclusion, ‘waiver, estoppel (judicial, equitable or otherwise) or laches shall apply
to such claims or Causes of Action upon or after the Confirmation or Consummation of the Plan based on the
Disclosure Statement, the Plan or the Confirmation Order, except where such claims or Causes of Action have been
expressly released in the Plan (including, and for the avoidance of doubt, the Debtor Release contained in Article
XILB of the Plan) or any other Final Order (including the Confirmation Order). In addition, the Debtors and the
Post-Consummation. Trust reserve the right to pursue or adopt any claims alleged in any lawsuit in which the
Debtors are a plaintiff, defendant or an interested party, against any Entity, including the plaintiffs or co-defendants
in such lawsuits except where such claims or Causes of Action have been released in the Plan or any other Final
Order (including the Confirmation Order). -

7. Injunction

EXCEPT AS OTHERWISE PROVIDED IN THE PLAN, ALL ENTITIES WHO HAVE HELD, HOLD
OR MAY HOLD CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES THAT: (1) HAVE
BEEN RELEASED PURSUANT TO ARTICLE XILB OF THE PLAN, (2) HAVE BEEN RELEASED
PURSUANT TO ARTICLE XII.C OF THE PLAN; (3) ARE SUBJECT TO EXCULPATION PURSUANT TO
ARTICLE XILC OF THE PLAN (BUT ONLY TO THE EXTENT OF THE EXCULPATION PROVIDED IN
ARTICLE XIL.C OF THE PLAN) ARE PERMANENTLY ENJOINED AND PRECLUDED, FROM AND AFTER
THE EFFECTIVE DATE, FROM: (A) COMMENCING OR CONTINUING IN ANY MANNER ANY ACTION
OR OTHER PROCEEDING OF ANY KIND -AGAINST ANY ENTITY SO RELEASED, DISCHARGED OR
EXCULPATED (INCLUDING THE TRUSTS) (OR THE PROPERTY OR ESTATE OF ANY ENTITY SO
RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN CONNECTION WITH OR WITH
RESPECT TO ANY SUCH RELEASED, DISCHARGED OR EXCULPATED CLAIMS, EQUITY INTERESTS,
CAUSES OF ACTION OR LIABILITIES; (B) ENFORCING, ATTACHING, COLLECTING OR RECOVERING
BY ANY MANNER OR MEANS ANY JUDGMENT, AWARD, DECREE OR ORDER AGAINST ANY ENTITY
SO RELEASED, DISCHARGED OR EXCULPATED (INCLUDING THE TRUSTS) (OR THE PROPERTY OR
ESTATE OF ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN
CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR EXCULPATED
CLAIMS, EQUITY INTERESTS, CAUSES.OF ACTION OR LIABILITIES; (C) CREATING, PERFECTING OR
ENFORCING ANY LIEN, CLAIM OR ENCUMBRANCE OF ANY KIND AGAINST ANY ENTITY SO
RELEASED, DISCHARGED OR EXCULPATED (INCLUDING THE TRUSTS) (OR THE PROPERTY OR
ESTATE OF ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN
CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED, DISCHARGED OR EXCULPATED
CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES; (D) ASSERTING ANY RIGHT OF
SETOFF, SUBROGATION OR RECOUPMENT OF ANY KIND AGAINST ANY OBLIGATION DUE FROM
ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED (INCLUDING THE TRUSTS) (OR THE
PROPERTY OR ESTATE OF ANY ENTITY SO RELEASED, DISCHARGED OR EXCULPATED) ON
ACCOUNT OF OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH RELEASED,
DISCHARGED OR EXCULPATED CLAIMS, EQUITY INTERESTS, CAUSES OF ACTION OR LIABILITIES
UNLESS SUCH HOLDER HAS FILED A MOTION REQUESTING THE RIGHT TO PERFORM SUCH
SETOFF ON OR BEFORE THE CONFIRMATION DATE, AND NOTWITHSTANDING ANY INDICATION IN
A PROOF OF CLAIM OR INTEREST OR OTHERWISE THAT SUCH HOLDER ASSERTS, HAS OR
INTENDS TO PRESERVE ANY RIGHT OF SETOFF PURSUANT TO SECTION 553 OF THE BANKRUPTCY
CODE OR OTHERWISE; AND (E) COMMENCING OR CONTINUING IN ANY MANNER ANY ACTION OR
OTHER PROCEEDING OF ANY KIND AGAINST ANY ENTITY SO RELEASED, DISCHARGED OR
EXCULPATED (INCLUDING THE TRUSTS) (OR THE ‘PROPERTY OR ESTATE OF ANY ENTITY SO
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. RELEASED, DISCHARGED OR EXCULPATED) ON ACCOUNT OF OR IN CONNECTION WITH OR WITH
~ RESPECT TO ANY SUCH RELEASED, DISCHARGED OR EXCULPATED CLAIMS, EQUITY INTERESTS,
CAUSES OF ACTION OR LIABILITIES RELEASED OR SETTLED PURSUANT TO THE PLAN.

L. BINDING NATURE OF PLAN

THIS PLAN SHALL BIND ALL HOLDERS OF CLAIMS AND EQUITY INTERESTS,
NOTWITHSTANDING WHETHER ANY SUCH HOLDERS DID NOT VOTE TO ACCEPT OR REJECT THE
PLAN, VOTED TO REJECT THE PLAN, OR WERE DEEMED TO REJECT THE PLAN.

M. RETENTION OF JURISDICTION

Notwithstanding the entry of the Confirmation Order and the occurrence of the Effective Date, the
Bankruptcy Court shall, after the Effective Date, retain such jurisdiction over the Chapter 11 Cases and all Entities
with respect to all matters related to the Chapter 11 Cases, the Debtors and the Plan as legally permissible, including
jurisdiction to:

1. allow, disallow, determine, liquidate, classify, estimate or establish the priority or secured or
unsecured status of any Claim, including the resolution of any request for payment of any Administrative Claim and
the resolution of any and all objections to the allowance or priority of any Claim;

2, grant or deny any applications for allowance of compensation or reimbursement of expenses
authorized pursuant to the Bankruptcy Code or the Plan, for periods ending on or before the Confirmation Date;

3. resolve any matters related to the assumption, assignment or rejection of any Executory Contract
or Unexpired Lease to which a Debtor is party or with respect to which a Debtor may be liable and to adjudicate
and, if necessary, liquidate, any Claims arising therefrom;

4, resolve any issues related to the Chapter 11 Cases (including any matters adjudicated in the
Chapter 11 Cases); : .

5. ensure that distributions to Holders of Allowed Claims are accomplished pursuant to the
provisions of the Plan; .

6. decide or resolve any motions, adversary proceedings, contested or litigated matters and any other
Causes of Action that are pending as of the Effective Date or that may be commenced in the future, and grant or
deny any applications involving a Debtor that may be pending on the Effective Date or instituted by the Post-
Consummation Trust after the Effective Date; provided that the Post-Consummation Trust shall reserve the right to
commence actions in all appropriate forums and jurisdictions;

7. enter such orders as may be necessary or appropriate to implement or consummate the provisions
of the Plan, the Trusts and all other contracts, instruments, releases, indentures and other agreements or documents
adopted in connection with the Plan, the Plan Supplement, the Post-Consummation Trust Agreement, the Profit
Sharing Trust Agreement or the Disclosure Statement;

8. resolve any cases, controversies, suits or disputes that may arise in comnection with the
Consummation, interpretation or enforcement of the Plan or any Entity’s obligations incurred in connection with the
Plan, the Sale Order, the Sale Transaction or the Trusts;

9. issue injunctions and enforce them, enter and implement other orders or take such other actions as
may be necessary or appropriate to restrain interference by any Entity with Consummation or enforcement of the
Plan, except as otherwise provided in the Plan; '

10. enforce Article XILA. of the Plan, Article XILB. of the Plan, Article XII.C of the Plan, Article
XILD of the Plan, Article XILE of the Plan and Article XILF of the Plan;
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11. enforce the injunction set forth in Article XILG of the Plan;

12. resolve any cases, controversies, suits or disputes with respect to any Debtor Release, Third Party
Release, Exculpation, Indemnification or other provisions contained in Article XII of the Plan and enter such orders
or take such others actions as may be necessary or appropriate to implement or enforce all such releases, injunctions
and other provisions;

13. enter and implement such orders or take such others actions as may be necessary or appropriate if
the Confirmation Order is modified, stayed, reversed, revoked or vacated;

14. resolve any other matters that may arise in connection with or relate to the Plan, the Disclosure
Statement, the Confirmation Order or any contract, instrument, release, indenture or other agreement or document

adopted in connection with the Plan, the Sale Transaction or the Disclosure Statement; and
15. enter an order concluding the Chapter 11 Cases.

N. MISCELLANEOUS PROVISIONS
1. Dissolution of the Committee

On Consummation of the Plan, the Committee shall dissolve, and the Committee Members shall be
released and discharged from all rights and duties arising from or related to the Chapter 11 Cases; provided,
however, that the Committee and their respective Retained Professionals shall be retained with respect to
applications Filed pursuant to sections 330 and 331 of the Bankruptcy Code. This provision shall not impair the
rights of Committee Members under section 503(b)(3)(F) of the Bankruptcy Code.

2. Payment of Statutory Fees

All fees payable pursuant to 28 U.S.C.'§ 1930 afier the Effective Date shall be paid prior to the closing of
the Chapter 11 Cases when due or as reasonably practicable thereafter.

3. Payment of Fees and Expenses of the 10.25% Senior Notes Indenture Trustee

On the Effective Date or as soon as reasonably practical thereafter, the Post-Consummation Trust shall pay
in full in Cash the reasonable and documented fees and expenses of the 10.25% Senior Notes Indenture Trustee and
its advisors; provided that reasonably detailed fee invoices and not full applications Filed with the Bankruptcy Court
shall be required as a condition of payment hereunder.

4. Modification of Plan

Effective as of the date of the Plan and subject to the limitations and rights contained in the Plan: (a) the
Debtors reserve the right, in accordance with the Bankruptcy Code and the Bankruptcy Rules, to amend or modify
the Plan prior to the entry of the Confirmation Order; and (b) after the entry of the Confirmation Order, the Debtors
or the Post-Consummation Trust, as applicable, may, upon order of the Bankruptcy Court, amend or modify the
Plan, in accordance with section 1 127(b) of the Bankruptcy Code or remedy any defect or omission or reconcile any
inconsistency in the Plan in such manner as may be necessary to carry ouf the purpose and intent of the Plan.

5. Revocation of Plan

The Debtors reserve the right to revoke or withdraw the Plan prior to the Confirmation Date and to File
subsequent chapter 11 plans. If the Debtors revoke or withdraw the Plan, or if Confirmation or Consummation does
not occur, then: (a) the Plan shall be null and void in all respects; (b) any settlement or compromise embodied in the
Plan, assumption or rejection of Executory Contracts or Unexpired Leases effected by the Plan and any document or
agreement executed pursuant to the Plan shall be deemed null and void except as may be set forth in a separate order
entered by the Bankruptcy Court; and (c) nothing contained in the Plan shall: (i) constitute a waiver or release of any

51

K&E 13877167,




_ Claims by or against, or any Equity Interests in, such Debtor or any other Entity; (ii) prejudice in any manner the

rights of the Debtors or any other Entity; or (iii) constitute an admission, acknowledgement, offer or undertaking of
any sort by the Debtors or any other Entity.

6. Successors and Assigns

The rights, benefits and obligations of any Entity named or referred to in the Plan shall be binding on, and
shall inure to the benefit of, any heir, executor, administrator, successor or assign of such Entity.

7. Reservation of Rights

Except as expressly set forth in the Plan, the Plan shall have no force or effect unless and until the
Bankruptcy Court enters the Confirmation Order. Neither the Filing of the Plan, any statement or provision
contained in the Plan, nor the taking of any action by a Debtor or any other Entity with respect to the Plan shall be or
shall be deemed to be an admission or waiver of any rights of: (a) any Debtor with respect to the Holders of Claims
or Equity Interests or other Entity; or (b) any Holder of a Claim or an Equity Interest or other Entity prior to the
Effective Date. ‘

8. Section 1146 Exemption

Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property pursuant to the Plan shall not
be subject to afny stamp tax, document recording tax, conveyance fee, intangibles or similar tax, real estate transfer
tax, mortgage recording tax or other similar tax or governmental assessment in the United States, and the
Confirmation Order shall direct the appropriate state or local governmental officials or agents to forego the
collection of any such tax or governmental assessment and to accept for filing and recordation instruments or other
documents pursuant to such transfers of property without the payment of any such tax or governmental assessment.

9. Further Assurances

The Debtors, the Committee or the Trusts, as applicable, and all Holders of Claims receiving distributions
under the Plan and all other Entities shall, from time to time, prepare, execute and deliver any agreements or
documents and take any other actions as may be necessary or advisable to effectuate the provisions and intent of the
Plan or the Confirmation Order. : ‘

10. Severability

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy Court to be invalid,
void or unenforceable, the Bankruptcy Court shall have the power to alter and interpret such term or provision to
make it valid or enforceable to the maximum extent practicable, consistent with the original purpose of the term or
provision held to be invalid, void or unenforceable, and such term or provision then will be applicable as altered or
interpreted, provided that any such alteration or interpretation must be in form and substance acceptable to the
Debtors; provided further that the Debtors may seek an expedited hearing before the Bankruptcy Court to address
any objection to any such alteration or interpretation of the foregoing. Notwithstanding any such order by the
Bankruptcy Court, alteration or interpretation, the remainder of the terms and provisions of the Plan shall remain in
full force and effect. The Confirmation Order shall constitute a judicial determination and shall provide that each
term and provision of the Plan, as it may have been altered or interpreted in accordance with the foregoing, is valid
and enforceable pursuant to its terms.

11. Service of Documents

Any pleading, notice or other document required by the Plan to be served on or delivered to the Debtors
shall be sent by overnight mail to:

Hines Horticulture, Inc.
Attn: Legal Department
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12621 Jeffrey Road
Irvine, California 92808

with copies to:

Kirkland & Ellis LLP

200 East Randolph Drive

Chicago, Illinois 60601

Attn: Anup Sathy, P.C., Ray C. Schrock and Ross M. Kwasteniet

Any pleading, notice or other documents required by the Plan to be served on or delivéred to the Debtors
shall be sent by overnight mail to: '

Lowenstein Sandler PC

65 Livingston Avenue

Roseland, New Jersey 07068 ‘

Attn: Sharon L. Levine, Alison Kowalski and Sean E. Quigley

12, Filing of Additional Documents

On or before the Effective Date, the Debtors may File with the Bankruptcy Court all agreements and other
documents that may be necessary or appropriate to effectuate and further evidence the terms and conditions of the
Plan.

VI.  SOLICITATION AND VOTING PROCEDURES

A. RECORD DATE

The Record Date is December 16, 2008, the date the Disclosure Statement Hearing is scheduled to
commence. The Record Date is the date on which the following will be determined: (a) which Holders of Claims

(including holders of bonds, debentures, notes and other securities) are entitled to vote to accept or reject the Plan
and receive the Solicitation Package in accordance with the Solicitation Procedures; and (b) whether Claims have
been properly assigned or transferred to an assignee pursuant to Bankruptcy Rule 3001(e) such that the assignee can
" vote as the Holder of a Claim. '

B. VOTING DEADLINE

The Voting Deadline shall be 4:00 p.m. prevailing Eastern Time on January 21, 2009. To be counted
as votes to accept or reject the Plan, all Ballots and Master Ballots, as applicable, must be properly executed,
completed and delivered according to their applicable ballot instructions by: (a) first class mail as directed on each
Ballot or Master Ballot; (b) overnight courier; or (c) personal delivery, so that they are actually received no later
than the Voting Deadline, as applicable, by either the Voting and Claims Agent, Epigq, or, with respect to Claims
based on publicly-traded Securities, by the Securities Voting Agent, FBG. The Ballots and Master Ballots will

clearly indicate the appropriate return address (or, in the case of Securities, instructions for the proper return of
Master Ballots). Ballots and Master Ballots should be sent to:
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NON-SECURITIES o SECURITIES
BALLOTS MASTER BALLOTS
(CLASSES 5A AND 5B) © (CLASS 4)

Ballots must be actually received by the Voting and Claims Master Ballots must be actually received by the Securities
Agent by the Voting Deadline, by using the envelope provided | Voting Agent by the Voting Deadline, by first class mail, hand
to: delivery or overnight mail to:

If by first-class mail:

Hines Horticulture Bﬁlloting Center
c/o Epiq Bankruptey Solutions, LLC

FDR Station : : Hines Horticulture, Inc.
P.O.Box 5112 ) c/o Financial Balloting Group, LLC
New York, New York 10150-5112. 757 Third Avenue, 3rd Floor

New York, New York 10017
If by hand delivery or overnight mail:

Hines Horticulture Balloting Center
c/o Epiq Bankruptcy Solutions, LLC
757 Third Avenue, 3rd Floor
New York, New York 10017

If you have any questions on the procedures for voting on the

If you have any questions on the procedures for voting on the Plan, please call the Securities Voting Agent at the following

Plan, please call the Voting and Claims Agent at the following telephone number:

telephone number: .
(800) 605-8359

(888) 498-7763

C. SOLICITATION PROCEDURES

1. Solicitation Package

The following documents and materials will constifute the Solicitation Package:

(a) a cover letter (i) describing the contents of the Solicitation Package; (ii) explaining that the Plan
Supplement will be filed on or before five Business Days before the Voting Deadline; and (iii) urging the Holders of

Claims in the Voting Classes to vote to accept the Plan;

(b) if applicable, a letter in the form and substance acceptablé to the Debtors, in their discretion, from
the Debtors’ significant constituents urging the Holders of Claims in the Voting Classes to vote to accept the Plan;

(c) the Disclosure Statement Order (with the Solicitation Procedures, which shall be Exhibit 1
attached thereto);
(d) an appropriate form of Ballot and/or Master Ballot and Ballot Instructions with respect thereto, if

applicable (with a pre-addressed, postage prepaid return envelope);
(e) the Confirmation Hearing Notice;

® the approved form of the Disclosure Statement (together with the Plan, which is Exhibit A thereto)
in paper format; and ‘

(® such other materials as the Bankruptcy Court may direct.
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2. Distribution of the Solicitation Package

The Solicitation Package will be distributed to Holders of Claims in the Voting Classes as of the Record
Date. The Solicitation Package will be distributed in accordance with the Solicitation Procedures. ‘

D. VOTING AND TABﬁLATION PROCEDURES‘15

1. Who May Vote

Only the following Holders of Claims in Voting Classes are entitled to vote:

(a) Holders of Claims for which Proofs of Claims have been timely-filed, as reflected on the Claim
Register as of the Record Date; provided, however, that Holders of Claims to which an objection is pending at least

15 days prior to the Confirmation Hearing shall not be entitled to vote unless such Holders become eligible to vote
through a Resolution Event in accordance with section E.6 of the Solicitation Procedures;

(b) Holders of Claims that are listed in the Debtors’ Schedules, with the exception of those Holders
whose Claims are scheduled as contingent, unliquidated or disputed (excluding such scheduled Claims that have
been superseded by a timely-filed Proof of Claim); provided, however, that Holders of Claims that are scheduled as
contingent, unliquidated or disputed, or any combination thereof, for which the applicable Bar Date has not passed
may vote;

(© Holders whose Claims arise pursuant to an agreement or settlement with the Debtors, as reflected
in a document filed with the Bankruptcy Court, in an order of the Bankruptcy Court or in a document executed by
the Debtors pursuant to authority granted by the Bankruptcy Court, in each case regardless of whether a Proof of
Claim has been filed; and

(d) the applicable Nominee, or registered holder, as reflected in the relevant records as of the Record
Date. '

The assignee of any transferred or assigned Claim shall be permitted to vote such Claim only if the transfer
or assignment has been fully effectuated pursuant to the procedures dictated by Bankruptcy Rule 3001(e) and such
transfer is reflected on the Claims Register on or before the Record Date.

2. Establishing Claim Amounts

In tabulating votes, the following hierarchy will be used to determiné the amount of the Claim associated
with each vote:

: (a) the amount of the Claim settled and/or agreed upon by the Debtors, as reflected in a court
pleading, stipulation, agreement or other document filed with the Bankruptcy Court, in an order of the Bankruptcy
Court or in a document executed by the Debtors pursuant to authority granted by the Bankruptcy Court;

(b) the amount of the Claim Allowed (temporarily or otherwise) pursuant to a Resolution Event under
the procedures set forth in the Solicitation Procedures;

© the amount of the Claim contained in a Proof of Claim that has been timely-filed by the applicable
Bar Date (or deemed timely-filed by the Bankruptcy Court under applicable law) except for any amounts in such
Proofs of Claim asserted on account of any interest accrued -after the Petition Date; provided that Ballots cast by -
Holders who timely file a Proof of Claim, but for which any portion of the Claim is in an unliquidated or unknown

15 Unless otherwise defined herein, capitalized terms in this section VI.D shall have the meanings set forth in the
Solicitation Procedures. In the event of any inconsistency between the summary of procedures provided herein
and the Solicitation Procedures, the Solicitation Procedures shall control in all respects. :
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amount, that are not the subject of an objection, will count for satisfying the numerosity requirement of section
1126(c) of the Bankruptcy Code and will count as Ballots for Claims in the amount of $1.00 solely for the purposes
of satisfying the dollar amount provisions of section 1126(c) of the Bankruptcy Code; provided further that to the
extent the amount of the Claim contained in the Proof of Claim is different from the amount of the Claim set forth in
a document filed with the Bankruptcy Court as referenced in section E.1.c. herein, the amount of the Claim in the
document filed with the Bankruptcy Court shall supersede the amount of the Claim set forth on the respective Proof
of Claim; ’

(d the amount of the Claim listed in the Schedules, provided that such Claim is not scheduled as
contingent, unliquidated or disputed and has not been paid; provided further that if the Holder of a contingent,
unliquidated or disputed Claim is allowed to vote its Claim because the applicable Bar Date has not passed, then the
amount of the Claim listed in the Schedules; and

(e) in the absence of any of the foregoing, zero.

The amount of the Claim established herein shall control for voting purposes only and shall not constitute
the Allowed amount of any Claim. Moreover, any amounts filled in on Ballots by the Debtors through the Voting
and Claims Agent are not binding for any purposes, including for purposes of voting and distribution.

3. General Ballot Tabulation
The folloWing voting procedures and standard assumptions will be used in tabulating ballots:

(a) except as otherwise provided in the Solicitation Procedures, unless the Ballot or the Master Ballot
being furnished is timely submitted on or prior to the Voting Deadline, the Debtors shall reject such Ballot or Master

Ballot as invalid and, therefore, decline to count it in connection with Confirmation;

(b) the Voting and Claims Agent or the Securities Voting Agent, as applicable, will date stamp all
Ballots and Master Ballots when received.. The Voting and Claims Agent or the Securities Voting Agent, as
applicable, shall retain the original Ballots and Master Ballots and an electronic copy of the same for a period of one
year after the Voting Deadline, unless otherwise ordered by the Bankruptcy Court;

(©) an original executed Ballot or Master Ballot is required to be submitted by the Entity submitting
such Ballot or Master Ballot. Delivery of a Ballot or Master Ballot to the Voting and Claims Agent or the Securities
Voting Agent, as applicable, by facsimile, email or any other electronic means shall not be valid;

(d) the Debtors shall file the Voting Report with the Bankruptcy Court no later than five calendar days
prior to the Confirmation Hearing. The Voting Report shall, among other things, delineate every irregular Ballot
and Master Ballot including, without limitation, those Ballots and Master Ballots that are late or (in whole or in
material part) illegible, unidentifiable, lacking signatures or lacking necessary information, received via facsimile or

electronic mail or damaged. The Voting Report shall indicate the Debtors’ intentions with regard to such irregular
Ballots and Master Ballots;

(e) the method of delivery of Ballots or Master Ballots to the Voting and Claims Agent or the
Securities Voting Agent, as applicable, is at the election and risk of each Holder of a Claim. Except as otherwise
provided herein, such delivery will be deemed made only when the Voting ‘and Claims Agent or the Securities
Voting Agent, as applicable, actually receives the originally executed Ballot or Master Ballot;

® no Ballot or Master Ballot should be sent to any of the Debtors, the Debtors’ agents (other than the
Voting and Claims Agent or the Securities Voting Agent, as applicable,), any indenture trustee (unless specifically
instructed to do so by the Ballot Instructions) or the Debtors’ financial or legal advisors, and, if so sent, will not be
counted,; o

€3] if multiple Ballots or Master Ballots are received from the same Holder of a Claim with respect to
the same Claim prior to the Voting Deadline, the last dated, validly executed Ballot or Master Ballot timely received
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shall count for voting purposes, subject to contrary order of the Bankruptcy Court;

(h) Holders must vote all of their Claims within a particular Class either to accept or reject the Plan
and may not split any such votes. Accordingly, a Ballot or a Master Ballot that partially rejects and partially accepts
the Plan will not be counted. Further, if a Holder has multiple Claims within the same Class, the Debtors may, in
their discretion, aggregate the Claims of any particular Holder within a Class for the purpose of counting votes;

@ a person signing a Ballot or a Master Ballot in its capacity as a trustee, executor, administrator,
guardian, attorney in fact, officer of a corporation or otherwise acting in a fiduciary or representative capacity must
indicate such capacity when signing and, if required or requested by the applicable Nominee or its agent, the Voting
and Claims Agent, the Securities Voting Agent, the Debtors or the Bankruptcy Court, must submit proper evidence
to the requesting party to so act on behalf of such Holder or Beneficial Holder;

(G) - the Debtors, subject to contrary order of the Bankruptcy Court, may waive any defects or
irregularities as to any particular Ballot or Master Ballot at any time, either before or after the close of voting, and
any such waivers shall be documented in the Voting Report;

() neither the Debtors, nor any other Entity, will be under any duty to provide notification of defects
or irregularities with respect to delivered Ballots and Master Ballots other than as provided in the Voting Report, nor
will any of them incur any liability for failure to provide such notification;

()] unless waived by the Debtors, subject to contrary order of the Bankruptcy Court, any defects or
irregularities in connection with deliveries of Ballots and Master Ballots must be cured prior to the Voting Deadline
or such Ballots and Master Ballots will not be counted, and any such defects or irregularities shall be documented in
the Voting Report; : -

(m) in the event a designation for lack of good faith is requested by a party in interest under section
1126(e) of the Bankruptcy Code, the Bankruptcy Court will determine whether any vote to accept and/or reject the
Plan cast with respect to that Claim will be counted for purposes of determining whether the Plan has been accepted
and/or rejected by such Claim,; '

(n) subject to any contrary order of the Bankruptcy Court, the Debtors reserve the right to reject any
and all Ballots and Master Ballots not in proper form, the acceptance of which, in the opinion of the Debtors, would
not be in accordance with the provisions of the Bankruptcy Code or the Bankruptcy Rules; provided that any such
rejections shall be documented in the Voting Report; ' ‘

(0) if a Claim has been estimated or otherwise Allowed for voting purposes by an order of the
Bankruptcy Court pursuant to Bankruptcy Rule 3018(a), such Claim will be temporarily Allowed in the amount so
estimated or Allowed by the Bankruptcy Court for voting purposes only and not for purposes of allowance or
distribution; 4

(p) if an objection to a Claim is filed, such Claim shall be treated in accordance with the procedures
set forth in the Solicitation Procedures; and

@ the following Ballots and Master Ballots shall not be counted in determining the acceptance or
rejection of the Plan: (i) any Ballot or Master Ballot that is illegible or contains insufficient information to permit
the identification of the Holder of the Claim; (ii) any Ballot or Master Ballot cast by an Entity that does not hold a
Claim in a Class that is entitled to vote on the Plan; (iii) any unsigned Ballot or Master Ballot; (iv) any Ballot or
Master Ballot not marked to accept or reject the Plan or any Ballot marked both to accept and reject the Plan; and
(v) any Ballot or Master Ballot submitted by any Entity not entitled to vote pursuant to the procedures described in
the Solicitation Procedures. '

57

K&E 13877167,




4. Master Ballot Voting Procedures

The following additional procedures, as well as the aforementioned procedures, shall apply to Claims of
Beneficial Holders:

(a) the Record Date is the date for determining the identity of Beneficial Holders eligible to vote on
the Plan;

® the Securities Voting Agent shall distribute or cause to be distributed the appropriate number of
copies of Ballots and applicable Solicitation Documents to each Nominee as of the Record Date identified by the
Securities Voting Agent as Entities through which Beneficial Holders vote their Claims relating to Securities;

(©) any Nominee that is a Holder of record with respect to Securities shall vote on behalf of Beneficial
Holders of such Securities by: (i) immediately distributing the Solicitation Package, including Ballots, it receives
from the Securities Voting Agent to all such Beneficial Holders; (ii) promptly collecting Ballots from such
Beneficial Holders that cast votes on the Plan; (iii) compiling and validating the votes and other relevant information
of all such Beneficial Holders on the Master Ballot; and (iv) transmitting the Master Ballot to the Securities Voting
Agent by the Voting Deadline; '

(d) any Beneficial Holder holding Securities as a record Holder in its own name shall vote on the Plan
by completing and signing a Ballot and returning it directly to the Securities Voting Agent on or before the Voting
Deadline; -

©) any indenture trustee (unless otherwise empowered to do so) will not be entitled to vote on behalf
of Beneficial Holders; rather, each such Beneficial Holder must submit his or her own Ballot in accordance with the
Beneficial Holder voting procedures;

® any Beneficial Holder holding Securities in “street name” through a Nominee must vote on the
Plan through such Nominee by completing and signing the Ballot and returning such Ballot to the appropriate
Nominee as promptly as possible and in sufficient time to allow such Nominee to process the Ballot and return the
Master Ballot to the Securities Voting Agent prior to the Voting Deadline. Any Beneficial Holder holding
Securities in “street name” that submits a Ballot to the Debtors, the Debtors’ agents or the Debtors’ financial or legal
advisors will not have such Ballot counted for purposes of accepting or rejecting the Plan;

(g any Ballot returned to a Nominee by a Beneficial Holder shall not be counted for purposes of
accepting or rejecting the Plan until such Nominee properly completes and delivers to the Securities Voting Agent a
Master Ballot that reflects the vote of such Beneficial Holders by the Voting Deadline or otherwise validates the
Ballot in a manner acceptable to the Securities Voting Agent. Nominees -shall retain all Ballots returned by
Beneficial Holders for a period of one year after the Effective Date of the Plan;

(h) if a Beneficial Holder holds Securities through more than one Nominee or through multiple
accounts, such Beneficial Holder may receive more than one Ballot and each such Beneficial Holder should execute
a separate Ballot for each block of Securities that it holds through any Nominee and must return each such Ballot to
the appropriate Nominee;

6] any Beneficial Holder holding Securities as a record Holder in its own name will vote on the Plan
by completing and signing a Ballot and returning it directly to the Securities Voting Agent on or before the Voting
Deadline; and ' ‘

)] notwithstanding the foregoing, each Nominee may prevalidate a Beneficial Holder Ballot for
delivery to its Beneficial Holders, together with instructions for mailing such prevalidated Beneficial Holder Ballots
directly to the Debtors’ Securities Voting Agent by the Voting Deadline.
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5. Master Ballot Tabulation

These rules will apply with respect to the tabulation of Master Ballots and Ballots cast by Nominees and
Beneficial Holders: '

(@ votes cast by Beneficial Holders through Nominees will be applied to the applicable positions held
by such Nominees in Class 4, as of the Record Date, as evidenced by the record and depository listings. Votes
submitted by a Nominee, whether pursuant to a Master Ballot or prevalidated Ballot, will not be counted in excess of
the amount of such Securities held by such Nominee as of the Record Date; | C

b if conflicting votes or “over-votes” are submitted by a Nominee, whether pursuant to a Master
Ballot or prevalidated Ballot, the Debtors will use reasonable efforts to reconcile discrepancies with the Nominees;

(© if over-votes on a Master Ballot or prevalidated Ballot are not reconciled prior to the preparation
of the vote certification, the Debtors shall apply the votes to accept and to reject the Plan in the same proportion as
the votes to accept and to reject the Plan submitted on the Master Ballot or prevalidated Ballot that contained the
overvote, but only to the extent of the Nominee’s position in Class 4;

(@ for purposes of tabulating votes, each Nominee or Beneficial Holder will be deemed to have voted
the principal amount of its Claims in Class 4, although any principal amounts may be adjusted by the Securities
Voting Agent to reflect the amount of the Claim actually voted, including prepetition interest; and

(e) a single Nominee may complete and deliver to the Securities Voting Agent multiple Master
Ballots. Votes reflected on multiple Master Ballots will be counted, except to the extent that they are duplicative of -
other Master Ballots. If two or more Master Ballots are inconsistent, the last dated, validly executed Master Ballot
received prior to the Voting Deadline will, to the extent of such inconsistency, supercede and revoke any previous
Master Ballot, unless otherwise agreed to by the Debtors.
VIL CONFIRMATION PROCEDURES
A. CONFIRMATION HEARING

The Confirmation Hearing will commence on January 28,2009 at 1:30 f).rn. prevailing Eastern Time.

The Plan Objection Deadline is 4:00 p.m. prevailing Eastern Time on January 21, 2009.

All objections to the Plan must be filed with the Bankruptcy Court and served on the Debtors and certain
other parties in accordance with the Disclosure Statement Order on or before the Plan Objection Deadline.

The Debtors’ proposed schedule will provide Entities sufficient notice of the Plan Objection Deadline,
which will be at least 25 days, as required by Bankruptcy Rule 2002(b). The Debtors believe that the Plan Objection
Deadline will afford the Bankruptcy Court, the Debtors and other parties in interest reasonable time to consider the
Plan Objections prior to the Confirmation Hearing.

THE BANKRUPTCY COURT WILL NOT CONSIDER PLAN OBJECTIONS UNLESS THEY ARE
TIMELY-SERVED AND FILED IN COMPLIANCE WITH THE DISCLOSURE STATEMENT ORDER.

Following the Disclosure Statement Hearing, the Debtors will publish the Confirmation Hearing Notice,
which will contain, among other things, the Plan Objection Deadline, the Voting Deadline and the date that the
Confirmation Hearing is first scheduled, in one or more of the following publications: USA Today or the National
Edition of The Wall Street Journal on or before December 23, 2008 to provide notification to those Entities that may
not receive notice by mail.
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Plan Objections must be served on all of the following gai‘ties:

KIRKLAND & ELLIS LLP
Anup Sathy P.C.

Ray C. Schrock

Ross M. Kwasteniet

200 East Randolph Drive
Chicago, Ilinois 60601

YOUNG CONAWAY STARGATT & TAYLOR, LLP
Robert S. Brady

Edmon L. Morton

Kenneth J. Enos

The Brandywine Building

1000 West Street, 17th Floor

Wilmington, Delaware 19801-1053

Co-Counsel to the Debtors

LOWENSTEIN SANDLER PC
Kenneth A. Rosen

Sharon L. Levine

Sean E. Quigley

STEVENS & LEE, P.C.

Joseph H. Huston, Jr.

1105 N. Market Street, 7th Floor
Wilmington, Delaware 19801

65 Livingston Avenue
Roseland, New Jersey 07068

Counsel to the Committee

POTTER ANDERSON & CORROON LLP

LATHAM & WATKINS LLP
J. Douglas Bacon Steven M. Yoder
Stephen R. Tetro Hercules Plaza

Sears Tower, Suite 5800
233 S. Wacker Drive
Chicago, Illinois 60606

1313 North Market Street, 6th Floor
Wilmington, Delaware 19801

Co-Counsel to the DIP A gent

CLERK OF THE BANKRUPTCY COURT OFFICE OF THE UNITED STATES TRUSTEE FOR THE
United States Bankruptcy Court for the District of DISTRICT OF DELAWARE

Delaware _ J. Caleb Boggs Federal Building

824 North Market Street, 3rd Floor 844 King Street, Suite 2207 - Lockbox #35

Wilmington, DE 19801 Wilmington, DE 19801

B. STATUTORY REQUIREMENTS FOR CONFIRMATION OF THE PLAN

At the Confirmation Hearing, the Bankruptcy Court will determine whether the Plan satisfies the
requirements of section 1129 of the Bankruptcy Code. The Debtors believe that: (1) the Plan satisfies or will satisfy
all of the necessary statutory requirements of chapter 11 of the Bankruptcy Code; (2) the Debtors have complied or
will have complied with all of the necessary requirements of chapter 11 of the Bankruptcy Code; and (3) the Plan
has been proposed in good faith. Specifically, in addition to others, as applicable, the Debtors believe that the Plan
satisfies or will satisfy the applicable Confirmation requirements of section 1129 of the Bankruptcy Code set forth
below: ‘ :

e  The Plan complies with the applicable provisions of the Bankruptcy Code.

« The Debtors, as the Plan proponents, will have complied with the applicable provisions of the
Bankruptcy Code. :

e  The Plan has been proposed in good faith and not by any means forbidden by law.

e Any payment made or promised under the Plan for services or. for costs and expenses in, or in
connection with, the Chapter 11 Cases, or in connection with the Plan and incident to the case, has
been disclosed to the Bankruptcy Court, and ‘any such payment: (1) made before the Confirmation of
the Plan is reasonable; or (2) subject to the approval of the Bankruptcy Court as reasonable, if it is fo
be fixed after Confirmation of the Plan.
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e Either each Holder of an Impaired Claim has accepted the Plan, or will receive or retain under the Plan
on account of such Claim, property of a value, as of the Effective Date of the Plan, that is not less than
the amount that such Holder would receive or retain if the Debtors were liquidated on that date under
chapter 7 of the Bankruptcy Code, including pursuant to section 1129(b) of the Bankruptcy Code for
Equity Interests deemed to reject the Plan.

e Each Class of Claims that is entitled to vote on the Plan has either accepted the Plan or is not Impaired
under the Plan, or the Plan can be confirmed without the approval of such Class pursuant to section
1129(b) of the Bankruptcy Code. :

o Except to the extent that the Holder of a particular Claim will agree to a different treatment of its
Claim, the Plan provides that Administrative Claims and Other Priority Claims will be paid in full on
the Effective Date, or as soon thereafter as is reasonably practicable.

e At least one Class of Impaired Claims has accepted the Plan, determined without including any
acceptance of the Plan by any insider holding a Claim in that Class.

e Confirmation of the Plan is not'likely to be followed by the liquidation or the need for further financial
reorganization of the Debtors or any successors thereto under the Plan.

e  All fees of the type described in 28 U.S.C. § 1930, including the fees of the United States Trustee, will
be paid as of the Effective Date.

1. Best Interests of Creditors Test

Often called the “best interests” test, section 1129(a)(7) of the Bankruptcy Code requires that a bankruptcy
court find, as a condition to confirmation, that a chapter 11 plan provides, with respect to each class, that each holder
of a claim or an equity interest in such class either (a) has accepted the plan or (b) will receive or retain under the
plan property of a value, as of the effective date of the plan, that is not less than the amount that such holder would
receive or retain if the debtors liquidated under chapter 7 of the Bankruptcy Code.

To calculate the probable distribution to holders of each impaired class of claims and interests if the
Debtors were liquidated under chapter 7, a bankruptcy court must first determine the aggregate dollar amount that
would be generated from the debtors’ assets if their chapter 11 cases were converted to chapter 7 cases under the
Bankruptcy Code. Because the Plan is a liquidating plan, the “liquidation value” in the hypothetical chapter 7
liquidation analysis for purposes of the “best interests” test is substantially similar to the estimates of the results of
the chapter 11 liquidation contemplated by the Plan. However, the Debtors believe that in a chapter 7 liquidation,
there would be additional costs and expenses that the Debtors would incur as a result of the ineffectiveness
associated with replacing existing management and professionals in a chapter 7 case.

To make these findings, the Bankruptcy Court must: (a) estimate the cash liquidation proceeds that a
chapter 7 trustee would generate if each of the Debtors’ Chapter 11 Cases were converted to a chapter 7 case and the
assets of such Debtors’ estates were liquidated; (b) determine the liquidation distribution that each non-accepting
holder of a claim or an equity interest would receive from such liquidation proceeds under the priority scheme
dictated in chapter 7; and (c) compare such holder’s liquidation distribution to the distribution under the plan that
such holder would receive if the plan were confirmed and consummated.

Costs of liquidation under chapter 7 of the Bankruptcy Code would include the compensation of a trustee,
as well as compensation of counsel and another professionals retained by the trustee, asset disposition expenses, all
unpaid expenses incurred by the Debtors in their Chapter 11 Cases (such as compensation of attorneys, financial
advisors and accountants) that are allowed in the chapter 7 cases, litigation costs, and claims arising from the
operations of the Debtors during the pendency of the Chapter 11 Cases.

In these cases, notwithstanding the difficulty in quantifying recoveries to-Holders of Allowed Claims, as
- described below, the Debtors believe that anticipated recoveries to each Class of Impaired Claims under the Plan

61

K&E 13877167,




implies a greater or equal recovery to Holders of Claims in Impaired Classes than the recovery available in a chapter
7 liquidation. Accordingly, the Debtors believe that the “best interests” test of section 1129 of the Bankruptcy Code
is satisfied. ’

2. Liquidation Analysis

The Debtors will have liquidated substantially all of their assets through the Sale Transaction with the
Purchaser and will liquidate any remaining assets following the Sale Transaction. The Debtors believe that
liquidation under chapter 11 is more beneficial to the Holders of Claims than a liquidation under chapter 7 because
the Plan allows the Debtors’ Remaining Assets to be promptly administered by the Post-Consummation Trust. To
that end, the Plan provides that all Remaining Assets will vest in and be transferred to the Post-Consummation
Trust. The Post-Consummation Trust Administrator will distribute the proceeds from the Remaining Assets to the
Holders of Allowed Claims (and to the other Beneficiaries in accordance with the priorities set forth in the Plan).
The Purchase Agreement contemplates payment or assumption of all estimated administrative and priority claims,
including any accrued but unpaid administrative and priority claims existing as of the Closing Date. Pursuant to the
Plan, any additional proceeds from sales of Remaining Assets would be distributed on a pro rata basis to the
unsecured claimants. If these cases were to be converted to chapter 7 cases, the proceeds from sales of Remaining
Assets would remain unchanged, but the Debtors’ estates would incur the additional costs of a chapter 7 trustee, as
well as the costs of counsel and other professionals retained by the trustee. These costs would reduce potential
distributions to unsecured creditors on a dollar for dollar basis. Conversion also would likely delay the liquidation
process and the ultimate distribution, if any, to unsecured creditors. Accordingly, the Debtors believe that holders of
Allowed Claims would receive less than anticipated under the Plan if the Chapter 11 Cases were converted to
chapter 7 cases. '

3. Feasibility

Section 1129(a)(11) of the Bankruptcy Code requires the Bankruptcy Court to find; as a condition to
confirmation, that confirmation is not likely to be followed by the Debtors’ liquidation or the need for further
financial reorganization, unless that liquidation or reorganization is contemplated by the Plan. The Plan clearly
complies with this requirement because all of the Debtors’ remaining assets will be distributed to creditors pursuant
to the terms of the Plan and, provided the Plan is confirmed and consummated, the estates will no longer exist to be
subject to future reorganization or liquidation. Since no further reorganization of the Debtors will be possible, the
Debtors believe that the Plan meets the financial feasibility requirement. The Debtors believe that sufficient funds
will exist to make all payments required by the Plan.

4. Acceptance by Impaired Classes

The Bankruptcy Code requires, as a condition to confirmation, that, except as described in the following
section, each class of claims or equity interests that is impaired under a plan, accept the plan. A class that is not
“impaired” under a plan is deemed to have accepted the plan and, therefore, solicitation of acceptances with respect
to such class is not required. A class is “impaired” unless the plan: (a) leaves unaltered the legal, equitable and
contractual rights to which the claim or the equity interest entitles the holder of such claim or equity interest; or (b)
cures any default, reinstates the original terms of such obligation, compensates the holder for certain damages or
losses, as applicable, and does not otherwise alter the legal, equitable or contractual rights to which such claim or
equity interest entitles the holder of such claim or equity interest.

Section 1126(c) of the Bankruptcy Code defines acceptance of a plan by a class of impaired claims as
acceptance by holders of at least two-thirds in dollar amount and more than one-half in number of allowed claims in
that class, counting only those claims that actually voted to accept or to reject the plan. Thus, a class of claims will
have voted to accept the plan only if two- hirds in amount and a majority in number actually voting cast their ballots
in favor of acceptance. For a class of impaired equity interests to accept a plan, section 1126(d) of the Bankruptcy
Code requires acceptance by equity interest holders that hold at least two-thirds in amount of the allowed equity
interests of such class, counting only those equity interests that actually voted to accept or reject the plan. Thus, a
class of equity interests will have voted to accept the plan only if two-thirds in amount actually voting cast their
ballots in favor of acceptance.
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The Claims in Classes 1, 2 and 3 are not Impaired under the Plan, and, as a result, the Holders of such
Claims are deemed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code and their votes
will not be solicited. '

The Claims in Classes 4, 5A and 5B are Impaired under the Plan. These Classes will have accepted the
Plan if the Plan is accepted by at least two-thirds in amount and a majority in number of the Claims of such. Class
(other than any Claims of Creditors designated under section 1126(e) of the Bankruptcy Code) that have voted to
accept or reject the Plan.

The members of Classes 6, 7 and 8 are Impaired under the Plan and will not receive a distribution under the
Plan. Pursuant to section 1126(g) of the Bankruptcy Code, the members of Classes 6,7 and 8 are deemed to reject
the Plan and their votes will not be solicited: '

S, Confirmation Without Acceptance by All Impaired Classes

Section 1129(b) of the Bankruptcy Code allows a bankruptcy court to confirm a plan even if all impaired
classes have not accepted it, provided that the plan has been accepted by at least one impaired class. Pursuant to
section 1129(b) of the Bankruptcy Code, notwithstanding an impaired class’s rejection or deemed rejection of the
plan, such plan will be confirmed, at the plan proponent’s request, in a procedure commonly known as “cramdown,”
so long as the plari does not “discriminate unfairly” and is “fair and equitable” with respect to each class of claims or
equity interests that is impaired under, and has not accepted, the plan.

a) No Unfair Discrimination

This test applies to classes of claims or equity interests that are of equal priority and are receiving different
treatment under the Plan. The test does not require that the treatment be the same or equivalent, but that such
treatment be “fair.” In general, bankruptcy courts consider whether a plan discriminates unfairly in its treatment of
classes of claims of equal rank (e.g., classes of the same legal character). Bankruptcy courts will take into account a
number of factors in determining whether a plan discriminates unfairly, and, accordingly, a plan could treat two
classes of unsecured creditors differently without unfairly discriminating against either class.

b) Fair and Equitable Test

This test applies to classes of different priority and status (e.g., secured versus unsecured) and includes the
general requirement that no class of claims receive more than 100% of the amount of the allowed claims in such
class. As to the dissenting class, the test sets different standards depending upon the type of claims or equity
interests in such class. ’ '

Secured Claims. The condition that a plan be “fair and equitable” to a non-accepting class of secured
claims includes the requirements that: (1) the holders of such secured claims retain the liens securing such claims to
the extent of the allowed amount of the claims, whether the property subject to the liens is retained by the debtor or
transferred to another entity under the plan; and (2) each holder of a secured claim in the class receives deferred cash
payments totaling at least the allowed amount of such claim with a value, as of the effective date of the plan, at least
equivalent to the value of the secured claimant’s interest in the debtor’s property subject to the liens.

Unsecured Claims: The condition that a plan be “fair and equitable” to a non-accepting class of unsecured
claims includes the following requirement that either: (1) the plan provides that each holder of a claim of such class
receive or retain on account of such claim property of a value, as ‘'of the effective date of the plan, equal to the
allowed amount of such claim; or (2) the holder of any claim or any equity interest that is junior to the claims of
such class will not receive or retain under the plan on account of such junior claim or junior equity interest any

property.

Equity Interests: The condition that a plan be “fair and equitable” to a non-accepting class of equity
interests includes the requirements that either: (1) the plan provides that each holder of an equity interest in that
class receives or retains under the plan on account of that equity interest property of a value, as of the effective date
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of the plan, equal to the greater of: (a) the allowed amount of any fixed liquidation preference to which such holder
is entitled; (b) any fixed redemption price to which such holder is entitled; or (c) the value of such interest; or (2) if
the class does not receive the amount as required under (1) hereof, no class of equity interests junior to the non-
accepting class may receive a distribution under the plan.

If any Impaired Class rejects the Plan, the Debtors reserve the right to seek to confirm the Plan utilizing the
“cramdown” provision of section 1129(b) of the Bankruptcy Code. To the extent that any Impaired Class rejects the
Plan or is deemed to have rejected the Plan, the Debtors will request confirmation of the Plan, as it may be modified
from time to time, under sectioni 1129(b) of the Bankruptcy Code. The Debtors reserve the right to alter, amend,
modify, revoke or withdraw the Plan and any exhibits thereto or the Plan Supplement, including to amend or modify
it to satisfy the requirements of section 1129(b) of the Bankruptcy Code.

The Debtors submit that if the Debtors “cramdown” the Plan pursuant to section 1129(b) of the Bankruptcy
Code, the Plan will be structured such that it does not “discriminate unfairly” and satisfies the “fair and equitable”
requirement, With respect to the unfair discrimination requirement, all Classes under the Plan are provided
treatment that is substantially equivalent to the treatment that is provided.to other Classes that have equal rank. The
Debtors believe that the Plan and the treatment of all Classes of Claims and Equity Interests under the Plan satisfy
the foregoing requirements for nonconsensual confirmation of the Plan.

C. RISK FACTORS

Prior to deciding whether and how to vote on the Plan, each Holder of a Claim should consider carefully all
of the information in this Disclosure Statement and should particularly consider the Risk Factors described in
Section VIII, “Plan-Related Risk Factors and Alternatives to Confirmation and Consummation of the Plan.”

D. CONTACT FOR MORE INFORMATION
Any interested party desiring further information about the Plan should contact legal counsel to the

Debtors, by writing to Kirkland & Ellis LLP, 200 East Randolph Drive, Chicago, Illinois 60601-6636, Attention:
" Anup Sathy, P.C., Ray C. Schrock and Ross M. Kwasteniet or by calling (312) 233-3310.
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VIOl. PLAN-RELATED RISK FACTORS AND ALTERNATIVES TO CONFIRMATION AND
CONSUMMATION OF THE PLAN

THE IMPLEMENTATION OF THE PLAN IS SUBJECT TO A NUMBER OF RISKS, INCLUDING
THOSE ENUMERATED BELOW. PRIOR TO VOTING TO ACCEPT OR REJECT THE PLAN, ALL
HOLDERS OF CLAIMS AND EQUITY INTERESTS THAT ARE IMPAIRED AND ENTITLED TO VOTE
ON THE PLAN SHOULD READ AND CONSIDER CAREFULLY THE FACTORS SET FORTH HEREIN,
AS WELL AS ALL OTHER INFORMATION SET FORTH OR OTHERWISE REFERENCED IN THIS
DISCLOSURE STATEMENT AND OTHER DOCUMENTS DELIVERED TOGETHER HEREWITH
AND/OR INCORPORATED BY REFERENCE HEREIN. THESE RISK FACTORS SHOULD NOT,
HOWEVER, BE REGARDED AS CONSTITUTING THE ONLY RISKS INVOLVED IN CONNECTION
WITH THE PLAN AND ITS IMPLEMENTATION, OR ALTERNATIVES TO THE PLAN.

A. GENERAL BANKRUPTCY LAW AND PLAN - RELATED CONSIDERATIONS
1. General

The filing of bankruptcy petitions by the Debtors and the publicity attendant thereto may affect our
businesses adversely. Any such adverse effects may worsen during the pendency of a protracted bankruptcy case if
the Plan is not timely confirmed and consummated as expected. :

2. Parties in Interest May Object to the Débtors’ Classification of Claims and Equity Interests '

Section 1122 of the Bankruptcy Code provides that a plan may place a claim or an equity interest in a
particular class only if such claim or equity interest is substantially similar to the other claims or equity interests in
such class. The Debtors believe that the classification of Claims and Equity Interests under the Plan complies with
the requirements set forth in the Bankruptcy Code because the Debtors created certain Classes of Claims and Equity .
Interests, each encompassing Claims or Equity Interests, as applicable, that are substantially similar to the other
Claims and Equity Interests in each such Class. Nevertheless, there can be no assurance that the Bankruptcy Court
will reach the same conclusion. '

3. Failure to Satisfy Vote Requirement

If votes are received in number and amount sufficient to enable the Bankruptcy Court to confirm the Plan,
the Debtors intend to seek, as promptly.as practicable thereafter, Confirmation of the Plan. In the event that
sufficient votes are not received, the Debtors may seek to accomplish an alternative chapter 11 plan or may be
forced to liquidate under chapter 7 of the Bankruptcy Code. There can be no assurance that the terms of any such
alternative chapter 11 plan or chapter 7 plan would be similar or as favorable to the Holders of Allowed Claims as
those proposed in the Plan.

4. Debtors May Not Be Able to Secure Confirmation of the Plan or Confirmation May Be
Delayed ‘ '

Section 1129 of the Bankruptcy Code sets forth the requirements for confirmation of a chapter 11 plan, and
requires, among other things, a finding by the bankruptcy court that: (a) such plan “does not unfairly discriminate”
and is “fair and equitable” with respect to any non-accepting classes; (b) confirmation of such plan is not likely to be
followed by a liquidation or a need for further financial reorganization unless such liquidation or reorganization is
contemplated by the plan; and (c) the value of distributions to non-accepting holders of claims and equity interests
within a particular class under such plan will not be less than the value of distributions such holders would receive if
the debtors were liquidated under chapter 7 of the Bankruptcy Code.

There can be no assurance that the requisite acceptances to confirm the Plan will be received. Even if the
requisite acceptances are received, there can be no assurance that the Bankruptcy Court will confirm the Plan. A
non-accepting Holder of an Allowed Claim might challenge either the adequacy of this Disclosure Statement or
whether the Solicitation Procedures and voting results satisfy the requirements of the Barkruptcy Code or
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Bankruptcy Rules. Even if the Bankruptcy Court determined that the Disclosure Statement, the Solicitation
Procedures and voting results were appropriate, the Bankruptcy Court could still decline to confirm the Plan if it
found that any of the statutory requirements for Confirmation had not been met, including the requirement that the
terms of the Plan do not “unfairly discriminate” and are “fair and equitable” to non-accepting Classes.

The Confirmation and Consummatjon of the Plan also are subject to certain other conditions. No assurance
can be given that these conditions will be satisfied. :

If the Plan is not confirmed in a timely manner, it is unclear whether the transactions contemplated thereby
could be implemented and what Holders of Claims and Equity Interests would ultimately receive in respect of their
Claims and Equity Interests. It is possible that any alternative could provide Holders of Claims with less than they
would have received pursuant to'the Plan. Moreover, an inability to confirm the Plan could result in an extended
chapter 11 proceeding.

The Debtors, subject to the terms and conditions of the Plan, reserve the right to modify the terms and
conditions of the Plan as necessary for Confirmation. Any such modifications could result in a less favorable
treatment of any non-accepting Class, as well as of any Classes junior to such non-accepting Class, than the
treatment currently provided in the Plan. Such a less favorable treatment could include a distribution of property to
the Class affected by the modification of a lesser value than currently provided in the Plan or no distribution of
property whatsoever under the Plan.

5. Nonconsensual Confirmation - “Cramdown”

In the event that any impaired class of claims or equity interests does not accept a chapter 11 plan, a
bankruptcy court may nevertheless confirm such a plan at the proponents’ request if at least one impaired class has
accepted the plan (with such acceptance being determined without including the vote of any “insider” in such class),
and, as to each impaired class that has not accepted the plan, the bankruptcy court determines that the plan “does not
discriminate unfairly” and is “fair and equitable” with respect to the dissenting impaired classes.

Although the Debtors believe that the Plan will meet such tests, the Debtors cannot be certain that the
Bankruptcy Court would reach the same conclusion. If the Bankruptcy Court does not confirm the Plan, the Debtors
may pursue one of the following alternatives: (a) confirmation of an alternative plan of reorganization under chapter
11 of the Bankruptcy Code, (b) dismissal of the Chapter 11 Cases or (c) liquidation of the Debtors under chapter 7
or chapter 11 of the Bankruptcy Code.

6. Debtors May Object to the Amount or Classification of a Claim

Except as otherwise provided in the Plan and DIP Credit Agreement, the Debtors and the Reorganized
Debtors reserve the right to object to the amount or classification of any Claim under the Plan. The estimates set

forth in this Disclosure Statement cannot be relied on-by any Holder of a Claim where such Claim is subject to an’

objection. Any Holder of a Claim that is subject to an objection thus may not receive its expected share of the
estimated distributions described in this Disclosure Statement. .

7. Risk of Non-Occurrence of the Effective Date

Although the Debtors believe that the Effective Date may occur quickly after the Confirmation Date, there
can be no assurance as to such timing, or as to whether the Effective Date will, in fact, occur.

8. Risk Affecting Potential Recoveries of Holders of Claims in Voting Classes

The Debtors cannot state with any degree of certainty what recovery will be available to Holders of Claims
in Voting Classes. Three unknown factors make certainty impossible. First, the Debtors cannot know, at this time,
how much money will remain after paying all Allowed Claims which are senior to the Claims of Holders in the
Voting Classes. Second, the Debtors cannot know with any certainty, at this time, the number or size of Claims in
the Voting Classes which will ultimately be Allowed. Third, the Debtors cannot know with certainty, at this time,
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the number or size of Claims in Classes senior to the Voting Classes, or Claims that are unclassified, which will
ultimately be Allowed. '

9. Risk that the Debtors May be Unable to Close the Sale Transaction

The Plan is predicated upon the Debtors closing the Sale Transaction with the Purchaser. There are many
factors outside of the Debtors’ control that may prevent the Debtors from completing the Sale Transaction, including
certain closing conditions under the Purchase Agreement. At this time the Debtors cannot be certain whether these
conditions will or will not occur. Moreover, it is possible that the Debtors may not be able to meet other closing
conditions, and that the Purchaser would elect to terminate the Sale Transaction as a result of these failures.
Consequently, the Debtors can provide no assurance that they will be successful in consummating the Sale
Transaction. :

B. RISKS ASSOCIATED WITH FORWARD LOOKING STATEMENTS

Any financial information contained in this Disclosure Statement has not been audited. In preparing
this Disclosure Statement, the Debtors relied on financial data derived from their books and records that was
available at the time of such preparation. Although the Debtors have used their reasonable business judgment to
ensure the accuracy of the financial information provided in this Disclosure Statement, and while the Debtors
believe that such financial information fairly reflects the financial condition of the Debtors, the Debtors are unable
to warrant or represent that the financial information contained herein and attached hereto is without inaccuracies.

C. DISCLOSURE STATEMENT DISCLAIMER
1. Information Contained Herein Is for Soliciting Votes

The information contained in this Disclosure Statement is for purposes of soliciting acceptances of the Plan
and may not be relied upon for any other purposes.

2. This Disclosure Statement Was Not Reviewed or Approved by the Securities and Exchange
Commission : :

This Disclosure Statement was not filed with the Commission under the Securities Act or applicable state
securities laws. Neither the Commission nor any state regulatory authority has passed upon the accuracy or
adequacy of this Disclosure Statement, or the exhibits or the statements contained herein, and any representation to
the contrary is unlawful.

3. This Disclosure Statement May Contain Forward Looking Statements

This Disclosure Statement may contain “forward looking statements” within the meaning of the Private
Securities Litigation Reform Act of 1995. Such statements consist of any statement other than a recitation of
historical fact and can-be identified by the use of forward looking terminology such as “may,” “expect,”
“anticipate,” “estimate” or “continue” or the negative thereof or other variations thereon-or comparable terminology.
The reader is cautioned that all forward looking statements are necessarily speculative and there are certain risks and
uncertainties that could cause actual events or results to differ materially from those referred to in such forward
looking statements. The liquidation analysis; distribution projections or other information contained herein and
attached hereto are estimates only, and the timing and amount of actual distributionis to Holders of Allowed Claims
may be affected by many factors that cannot be predicted. Therefore, any analyses, estimates or recovery
projections may or may not turn out to be accurate. '

4. No Legal or Tax Advice Is Provided to You by this Disclosure Statement
This Disclosure Statement is not legal advice to you. The contents of this Disclosure Statement should

not be construed as legal, business or tax advice. Each Holder of a Claim or an Equity Interest should consult his or
her own legal counsel and accountant with regard to any legal, tax and other matters concerning his or her Claim or
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Equity Interest. This Disclosure Statement may not be relied upon for any purpose other than to determine how to
vote on the Plan or object to Confirmation of the Plan.

5, No Admissions Made

The information and statements contained in this Disclosure- Statement will neither (a) constitute an
admission of any fact or liability by any Entity (including, without limitation, the Debtors) nor (b) be deemed
evidence of the tax or other legal effects of the Plan on the Debtors, the Reorganized Debtors, Holders of Allowed
Claims or Equity Interest or any other parties in interest.

6. Failure to Identify Litigation Claims or Projected Objections

No reliance should be placed on the fact that a particular litigation claim or projected objection to a
particular Claim or Equity Interest is, or is not, identified in this Disclosure Statement. The Debtors, the
Reorganized Debtors or the Post-Consummation Trust may seek to investigate, File and prosecute Claims. and
Equity Interest and may object to Claims after the-Confirmation or Effective Date of the Plan irrespective of whether
the Disclosure Statement identifies such Claims or Objections to Claims. '

NO RELIANCE SHOULD BE PLACED ON THE FACT THAT A PARTICULAR LITIGATION
CLAIM OR PROJECTED OBJECTION TO CLAIM IS, OR IS NOT, IDENTIFIED IN THIS
DISCLOSURE STATEMENT. MOREOVER, THE DEBTORS, THE REORGANIZED DEBTORS OR
THE POST-CONSUMMATION TRUST, AS APPLICABLE, MAY SEEK TO INVESTIGATE, FILE AND
PROSECUTE LITIGATION CLAIMS AND PROJECTED OBJECTIONS TO CLAIMS AFTER THE
CONFIRMATION OR EFFECTIVE DATE OF THE PLAN IRRESPECTIVE OF WHETHER THE
DISCLOSURE STATEMENT IDENTIFIES ANY SUCH CLAIMS OR OBJECTIONS TO CLAIMS.

7. No Waiver of Right to Object or Right to Recover Transfers and Assets

The vote by a Holder of an Allowed Claim for or against the Plan does not constitute a waiver or release of
any Claims or rights of the Debtors or the Reorganized Debtors (or any party in interest, as the case may be) to
object to that Holder’s Allowed Claim, or recover any preferential, fraudulent or other voidable transfer or assets,
regardless of whether any Claims or Causes of Action of the Debtors or their respective Estates are specifically or
generally identified herein.

8. Information Was Provided by the Debtors and Was Relied Upon by the Debtors’ Advisors

Counsel to and other advisors retained by the Debtors have relied upon information provided by Debtors in
connection with the preparation of this Disclosure Statement. Although counsel to and other advisors retained by
the Debtors have performed certain limited due diligence in connection with the preparation of this Disclosure
Statement, they have not verified independently the information contained herein.

9. Potential Exists for Inaccuracies, and the Debtors Have No Duty to Update

The statements contained in this Disclosure Statement are made by the Debtors as of the date hereof, unless
otherwise specified herein, and the delivery of this Disclosure Statement after that date does not imply that there has
not been a change in the information set forth herein since that date. While the Debtors have used their reasonable
business judgment to ensure the accuracy of all of the information provided in this Disclosure Statement and in the
Plan, the Debtors nonetheless cannot, and do not, confirm the current accuracy of all statements appearing in this
Disclosure Statement. Further, although the Debtors may subsequently update the information in this Disclosure
Statement, the Debtors have no affirmative duty to do so unless ordered to do so by the Bankruptcy Court.

10. No Representations Outside the Disclosure Statement are Authorized

No representations concerning or relating to the Debtors, the Chapter 11 Cases or the Plan are authorized
by the Bankruptcy Court or the Bankruptcy Code, other than as set forth in this Disclosure Statement. Any
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representations or inducements made to secure your acceptance or rejection of the Plan other than as contained in, or
included with, this Disclosure Statement, should not be relied upon by you in arriving at your decision.

D. ALTERNATIVES TO CONFIRMATION AND CONSUMMATION OF THE PLAN

The Debtors believe that the Plan affords the Holders of Claims the potential for a better realization on the
Debtors’ assets than a chapter 7 liquidation, and therefore, is in the best interésts of such Holders.

If, however, the Plan is not confirmed, the theoretical alternatives include (a) formulation of an alternative
plan or plans of liquidation or (b) liquidation of the Debtors under chapter 7 of the Bankruptcy Code. Each of these
possibilities is discussed in turn below.

1. Alternative Plan(s) of Liquidation

If the requisite acceptances are not received or if the Plan is not confirmed, the Debtors could attempt to
formulate and propose a different plan or plans of liquidation.

With respect to an alternative liquidation plan, the Debtors have explored various other alternatives in
connection with the negotiation process involved in the formulation and development of the Plan. The Debtors
believe that the Plan enables creditors to realize the greatest possible value under the circumstances, and that as
compared to any alternative plan of liquidation, to the extent that any such alternative plan could be prepared in light
of the Sale Transaction, has the greatest chance to be confirmed and consummated. :

2. Liquidation Under Chapter 7

If the Plan is not confirmed, the Debtors’ Chapter 11 Cases could be converted to liquidation cases under
chapter 7 of the Bankruptcy Code. In chapter 7, a trustee would be appointed to promptly liquidate the assets of the
Debtors. It is impossible to predict precisely how the proceeds of the liquidation would be distributed to the
respective Holders of Claims against the Debtors.

However, the Debtors believe that in a liquidation under chapter 7, before creditors received any
distributions, additional administrative expenses involved in the appointment of a trustee and attorneys, accountants,
and other professionals to assist such trustee, along with an increase in expenses associated with an increase in the
number of unsecured claims that would be expected, would cause a substantial diminution in the value of the
Estates. The assets available for distribution to Holders of Claims and Equity Interests would be reduced by such
additional expenses.

3. Dismissal of the Chapter 11 Cases

. If the Plan is not confirmed, the Debtors or other parties in interests may seek dismissal of the Chapter 11
Cases pursuant to section 1112 of the Bankruptcy Code. Without limitation, dismissal of the Chapter 11 Cases
would terminate the automatic stay and might allow certain creditors to foreclose on their liens. Accordingly, the
Debtors believe that dismissal of the Chapter 11 Cases would reduce the value of the Debtors’ remaining assets and
would reduce the value of the Debtors’ remaining assets. '

IX. CERTAIN FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN
A. GENERAL TAX CONSIDERATIONS

The following discussion is a summary of certain material federal income tax consequences expected to
result from the Consummation of the Plan, is for general information purposes only, and should not be relied upon
for purposes of determining the specific tax consequences of the Plan with respect to a particular Holder of a Claim
or Equity Interest. This discussion does not purport to be a complete analysis or listing of all potential tax
considerations. This discussion does not address aspects of federal income taxation that may be relevant to a
particular Holder of a Claim or Equity Interest subject to special treatment under federal income tax laws (such as
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foreign taxpayers, broker dealers, banks, thrifts, insurance companies, financial institutions, regulated investment
companies, real estate investment trusts and pension plans and other tax exempt investors), and does not discuss any
aspects of state, local or foreign tax laws. Furthermore, this summary does not address all of the federal income tax
consequences that may be relevant to a Holder of a Claim or Equity Interest, such as the potential application of the
alternative minimum tax.

This discussion is based on existing provisions of the Internal Revenue Code of 1986, as amended (the
“IRC”), existing and proposed Treasury Regulations promulgated thereunder, and current administrative rulings and
court decisions. Legislative, judicial, or administrative changes or interpretations enacted or promulgated after the
date hereof could alter or modify the analyses set forth below with respect to the federal income tax consequences of
the Plan. Any such changes or interpretations may be retroactive and could significantly affect the federal income
tax consequences of the Plan.

No ruling has been requested or obtained from the Internal Revenue Service (the “IRS”) with respect to any
tax aspects of the Plan and no opinion of counsel has been sought or obtained with respect thereto. No
representations or assurances are being made to the Holders of Claims or Equity Interests with respect to the federal
income tax consequences described herein. :

Accordingly, the following summary of certain federal income tax consequences of the plan is for
informational purposes only and is not a substitute for careful tax planning or advice based upon the individual
circumstances pertaining to a particular Holder of a claim or interest. Each Holder of a claim or interest is strongly
urged to consult with its own tax advisors regarding the federal, state, local and other tax consequences of the Plan.

* * ¥* * *

INTERNAL REVENUE SERVICE CIRCULAR 230 DISCLOSURE: TO ENSURE COMPLIANCE
WITH REQUIREMENTS IMPOSED BY THE UNITED STATES INTERNAL REVENUE SERVICE, ANY
TAX ADVICE CONTAINED IN THIS DISCLOSURE STATEMENT (INCLUDING ANY
ATTACHMENTS) IS NOT INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED, BY ANY
TAXPAYER FOR THE PURPOSE OF AVOIDING TAX RELATED PENALTIES UNDER THE TAX
CODE. TAX ADVICE CONTAINED IN THIS DISCLOSURE STATEMENT (NCLUDING ANY
ATTACHMENTS) IS NOT WRITTEN TO SUPPORT THE PROMOTION, MARKETING OR
PROMOTION OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE DISCLOSURE
STATEMENT. - EACH TAXPAYER SHOULD SEEK ADVICE BASED ON THE TAXPAYER’S
PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR.

* ¥* * ¥* *

B. FEDERAL INCOME TAX CONSEQUENCES TO THE DEBTORS

The Sale Transaction will constitute a taxable sale of the Acquired Assets. The Debtors will recognize gain
or loss on the Sale Transaction equal to the difference between: (i) the fair market value of the Sale Proceeds and
the Assumed Liabilities; and (ii) the Debtors® adjusted basis in the Acquired Assets. The Debtors expect that gain, if
any, as a result of the Sale Transaction will be offset by net operating losses carried forward from prior tax periods.

C. FEDERAL INCOME TAX CONSEQUENCES TO HOLDERS OF CLAIMS AND EQUITY
INTERESTS

1. Consequences to Holders of Claims

Pursuant to the Plan, Class 1 Other Priority Claims, Class 2 Other Secured Claims, Class 3 Prepetition
Credit Facility Claims, Class 4 10.25% Senior Notes Claims, Class 5A General Unsecured Claims against Hines
Horticulture, Inc. and Class SB General Unsecured Claims against Hines Nurseries, Inc. will be surrendered for
Cash, collateral securing such Claim or for their pro-rata share of the Post-Consummation Trust Assets (the
“Recovery Shares”) and their pro-rata beneficial interest in the Profit Sharing Trust (the “Profits Shares”). This will
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be treated as a taxable exchange under Section 1001 of the Internal Revenue Code. Accordingly, Holders of such
Claims should recognize gain or loss equal to the difference between: (a) the fair market value of any Cash,
collateral, Recovery Shares or Profits Shares received in exchange for such Claims; and (b) the Holder’s adjusted
basis, if any, in such Claims. Such gain or loss should be capital in nature so long as such Claims are held as capital
assets (subject to the “market discount” rules described below) and should be long term capital gain or loss if such
Claims were held for more than one year. To the extent that a portion of the Cash, collateral, Recovery Shares or
Profits Shares received in exchange for such Claims is allocable to accrued but untaxed interest, the Holder may
recognize ordinary income. See “Accrued But Untaxed Interest” below. '

The fair market value of the Recovery Shares is contingent in part on the outcome of certain Remaining
Chapter 5 Claims and Causes of Action included in the Post-Consummation Trust. It is therefore plausible that a
Holder could treat the transaction as an “open” transaction for tax purposes, in which case the recognition of any
gain or loss on the transaction might be deferred pending the-determination of the amount of any recoveries under
Chapter 5 Claims or other causes of action included in the Recovery Shares. The federal income tax consequences
of an open transaction are uncertain and highly complex, and a Holder should consult with its own tax advisor if it
believes open transaction treatment might be appropriate. :

a) Accrued But Untaxed Interest

To the extent that any amount received under the Plan by a Holder is attributable to accrued but untaxed
interest, such amount should be taxable to the Holder as ordinary interest income, if such accrued interest has not
been previously included in the Holder’s gross income for U.S. federal income tax purposes. Conversely, a Holder
may be able to recognize a deductible loss (or, possibly, a write-off against a reserve for bad debts) to the extent that
any accrued interest was previously included in the Holder’s gross income but was not paid in full by Debtor.

The extent to which amounts received by .a Holder will be attributable to accrued but untaxed interest is
unclear. Under the Plan, the aggregate consideration to be distributed to Holders of Allowed Claims in each Class
will be treated as first satisfying an amount equal to the stated principal amount of the Allowed Claim for such
Holders and any remaining consideration as satisfying accrued, but unpaid, interest, if any. Certain legislative
history indicates that an allocation of consideration as between principal and interest provided in a bankruptcy plan
is binding for U.S. federal income tax purposes. However, the IRS could take the position that the consideration
received by a Holder should be allocated in some way other than as provided in the Plan. Holders of Claims should
consult their own tax advisors regarding the proper allocation of the consideration received by them under the Plan.

b) Market Discount

Holders who exchange Claims for Cash or Recovery Shares may be affected by the “market discount”
provisions of the sections 1276 through 1278 of the IRC. Under these rules, some or all of the gain realized by a
Holder may be treated as ordinary income (instead of capital gain), to the extent of the amount of “market discount”
on such Claims. ' '

In general, a debt obligation with a fixed maturity of more than one year that is acquired by a holder on the
secondary market (or, in certain circumstances, upon original issuance) is considered to be acquired with “market
discount” as to that holder if the debt obligation’s stated redemption price at maturity (or revised issue price, in the
case of a debt obligation issued with original issue discount) exceeds the tax basis of the debt obligation in the
holder’s hands immediately after its acquisition. However, a debt obligation will not be a “market discount bond” if
such excess is less than a statutory de minimis amount (equal to 0.25 percent of the debt obligation’s stated
redemption price at maturity or revised issue price, in the case of a debt obligation issued with original issue
discount). o

Any gain recognized by a Holder on the taxable disposition of Claims (determined as described above) that
were acquired with market discount should be treated as ordinary income to the extent of the market discount that
accrued thereon while the Claims were considered to be held by a Holder (unless the Holder elected to include
market discount in income as it accrued).
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c) Receipt of Interests in the Post-Consummation Trust and Profit Sharing Trust

The Post-Consummation Trust shall be established on the Effective Date and is currently anticipated to
exist as a grantor trust for the benefit of certain creditors. Subject to definitive guidance from the IRS or a court of
competent jurisdiction to the contrary (including the receipt of an adverse determination by the IRS upon audit if not
contested by the Post-Consummation Trust Administrator), pursuant to Treasury Regulation Section 1.671-1(a)
and/or Treasury Regulation Section 301.7701-4(d) and related regulations, the Post-Consummation Trust
Administrator is expected to designate and file returns for the Post-Consummatjon Trust as a “grantor trust” and/or
“liquidating trust” and therefore, for federal income tax purposes, the Post-Consummation Trust’s taxable income
(or loss) should be allocated pro rata to its beneficiaries.

Holders of Claims that receive a beneficial interest in the Post-Consummation Trust will be required to
report on their U.S. federal income tax returns their share of the Post-Consummation Trust’s items of income, gain,
loss, deduction and credit in the year recognized by the Post-Consummation Trust. This requirement may result in
Holders being subject to tax on their allocable share of the Post-Consummation- Trust’s taxable income prior to
receiving any cash distributions from the Post-Consummation Trust. '

The Profit Sharing Trust shall be established on the Effective Date and is currently anticipated to exist as a
business trust for the benefit of certain creditors. The Profit Sharing Trust is expected to elect under Treasury
Regulation Section 301.7701-3 to be taxed as a corporation for U.S. federal income tax purposes. As a corporation
it will be subject to a separate entity level tax on its share of the taxable income of NewCo. ’

So long as the Profit Sharing Trust is taxed as a corporation, holders of Claims that receive a beneficial
interest in the Profit Sharing Trust should recognize income from the Profit Sharing Trust only if and when the
Profit Sharing Trust makes distributions. Stch distributions would likely be taxed as dividends under Code §§ 301
and 316 to the extent that the Profit Sharing Trust has accumulated earnings and profits.

Any assets held by either the Post-Consurnmation Trust or the Profit Sharing Trust on account of creditors
holding Disputed Claims shall be treated as held in trust by such trust as fiduciary for the benefit of such holders
(each such trust referred to as a “Disputed Claims Reserve”).. :

With respect to the Disputed Claims Reserve, under section 468B(g) of the Internal Revenue Code,
amounts eaned by an escrow account, settlement fund or similar fund must be subject to current tax. In general,
Treasury Regulations sections 1.468B-1 et seq. would tax such a reserve as a “qualified settlement fund” and thus
subject such reserve to a separate entity level tax.

The Post-Consummation Trust and the Profit Sharing Trust are expected to (i) treat each Disputed Claims
Reserve as a discrete trust for federal income tax purposes, consisting of separate and independent shares to be
established in respect of each Disputed Claim in the class of Claims to which such reserve relates, in accordance
with the trust provisions of Code, and (ii) to the extent permitted by applicable law, report consistently for state and
local income tax purposes. In addition, pursuant to the Plan, all parties shall report consistently with such treatment.
Accordingly, the Post-Consummation Trust and the Profit Sharing Trust as fiduciaries for Holders of Disputed
Claims will report as subject to a separate entity level tax any amounts earned by the Disputed Claims Reserves,
except to the extent such earnings are distributed by such fiduciary during the same taxable year. In such event, any
* amount earned by a Disputed Claims Reserve that is distributed to a Holder during the same taxable year will be
includible in such Holder’s gross income.

Distributions (net of tax previously paid) from a Disputed Claims Reserve will be made to Holders of
Disputed Claims when such claims are subsequently Allowed and to Holders of previously Allowed claims when
any Disputed Claims are subsequently disallowed.

Holders of Claims are urged to consult their tax advisors regarding the tax consequences of the right to
receive and of the receipt (if any) of property from the Post-Consummation Trust or the Profit Sharing Trust and
each Holder of a Disputed Claim is urged to consult its tax advisor regarding the potential tax treatment of the
Disputed Claim Reserve, distributions therefrom, and any tax consequences to such Holder relating thereto.
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2. Consequences to Holders of Equity Interests

Holders of Class 7 Equity Interests in Hines Horticulture, Inc. that are cancelled in the Plan will be allowed
a worthless stock deduction (unless such Holder had previously claimed a worthless stock deduction with respect to
such Equity Interests and assuming that the taxable year that includes the Plan is the same taxable year in which
such stock first became worthless) in an amount equal to the Holder’s adjusted basis in the Equity Interests. A
worthless stock deduction is a deduction allowed to a Holder of a corporation’s stock for the taxable year in which
such stock becomes worthless. If the Holder held Equity Interests as a capital asset, the loss will be treated as a loss
from the sale or exchange of such capital asset. :

3. Information Reporting and Backup Withholding

Under the backup withholding rules, a Holder of a Claim may be subject to backup withholding with
respect to distributions or payments made pursuant to the Plan unless that Holder: (a) comes within certain exempt
categories (which generally include corporations) and, when required, demonstrates that fact, or (b) provides a
correct taxpayer identification number and certifies under penalty of perjury that the taxpayer identification number
is correct and that the Holder is not subject to backup withholding because of a failure to report all dividend and
interest income. Backup withholding is not an additional tax, but merely an advance payment that may be refunded
to the extent it results in an overpayment of tax.

The Debtors will withhold all amounts required by law to be withheld from payments of interest and
dividends. The Debtors will comply with all applicable reporting requirements of the Internal Revenue Code.

THE FOREGOING DISCUSSION IS INTENDED ONLY AS A SUMMARY OF CERTAIN INCOME
TAX CONSEQUENCES OF THE PLAN AND IS NOT A SUBSTITUTE FOR CAREFUL TAX PLANNING
. WITH A TAX PROFESSIONAL. THE ABOVE DISCUSSION IS FOR INFORMATIONAL PURPOSES ONLY
AND IS NOT TAX ADVICE. THE TAX CONSEQUENCES ARE IN MANY CASES UNCERTAIN AND MAY
VARY DEPENDING ON A CLAIM HOLDER’S PARTICULAR CIRCUMSTANCES. ACCORDINGLY,
CLAIM HOLDERS ARE URGED TO CONSULT THEIR TAX ADVISORS ABOUT THE UNITED STATES
FEDERAL, STATE AND LOCAL, AND APPLICABLE FOREIGN INCOME AND OTHER TAX
CONSEQUENCES OF THE PLAN.

D. RESERVATION OF RIGHTS

This tax section is subject to change (possibly substantially) based on subsequent changes to other
provisions of the Plan. The Debtors and their advisors reserve the right to further modify, revise or supplement this
Section IX and the other tax related sections of the Plan prior to the date by which objections to Confirmation of the
Plan must be filed and served.
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X. GLOSSARY OF DEFINED TERMS

For purposes herein: (a) in the appropriate context, each term, whether stated in the singular or the plural,
shall include both the singular and the plural, and pronouns stated in the masculine, feminine or neuter gender shall
include the masculine, feminine and the neuter gender; (b) any reference herein to a contract, lease, instrument,
release, indenture or other agreement or document being in a particular form or on particular terms and conditions
means that the referenced document shall be substantially in that form or substantially on those terms and
conditions; (c) any reference herein te an existing document or exhibit having been filed or to be filed shall mean
that document or exhibit, as it may thereafter be amended, modified or supplemented; (d) unless otherwise specified,
all references herein to “Articles” are references to Articles of the Plan; (e) unless otherwise stated, the words
“*herein,”” “hereof” and ‘‘hereto’’ refer to the Plan in its entirety rather than to a particular portion of the Plan; (f)
captions and headings to Articles are inserted for convenience of reference only and are not intended to be a part of
or to affect the interpretation hereof; (g) the rules of construction set forth in section 102 of the Bankruptcy Code
shall apply; (h) any term used in capitalized form herein that is not otherwise defined but that is used in the
Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned to that term in the Bankruptcy Code or
the Bankruptcy Rules, as the case may be; and (i) the terms of the Plan are not intended to alter the terms of the
Purchase Agreement in any way and, further, that in the event of any inconsistency between the terms of the Plan
and the Purchase Agreement the terms of the Purchase Agreement shall contiol.

The provisions of Bankruptcy Rule 9006(a) shall apply in computing any period of time prescribed or
allowed herein.

Except to the extent that the Bankruptcy Code or Bankruptcy Rules apply, and subject to the provisions of
any contract, lease, instrument, release, indenture or other agreement or document entered into in connection
herewith, the rights and obligations arising under the Plan shall be.governed by, and construed and enforced in
accordance with, the laws of the state of New York, without giving effect to the principles of conflict of laws
thereof. ’

Unless the context otherwise requires, the following terms shall have the following meanings when used in
capitalized form herein: : :

1. “10.25% Senior Notes” means the 10.25% Senior Notes due October 1, 2011, issued by Hines
Nurseries, Inc. and guaranteed by Hines Horticulture, Inc. pursuant to the 10.25% Senior Notes Indenture.

2. “10.25% Senior Notes Claim™ means any Claim derived from or based upon the 10.25% Senior
Notes Indenture; provided that 10.25% Senior Notes Claims shall not include Section 510(b) Claims.

3. “10.25% Senior Notes Indenture” means that certain indenttire, dated as of September 30, 2003,
among Hines Nurseries, Inc., as issuer, Hines Horticulture, Inc., as guarantor, and The Bank of New York Mellon,
as trustee, as the same may have been amended from time to time.

4, “]0.25% Senior Notes Indenture Trustee” means The Bank of New York Mellon.

5. “decrued Professional Compensation” means, at-any given moment, all accrued, contingent
and/or unpaid fees and expenses (including success fees and Allowed Fee Claims) for legal, financial advisory,
accounting and other services and reimbursement of expenses that are awardable and allowable under sections 328,
330(a) or 331 of the Bankruptcy Code or otherwise rendered prior to the Confirmation Date by any Retained
Professionals in the Chapter 11 Cases that the Bankruptcy Court has not denied by a Final Order, to the extent that
any such fees and expenses have not been previously paid regardless of whether a fee application has been filed for
any such amount. To the extent that the Bankruptcy Court or any higher court denies or reduces by a Final Order
any amount of a Retained Professional’s fees or expenses, then the amount by which such fees or expenses are
reduced or denied shall no longer constitute Accrued Professional Compensation.

6. “Acquired Assets” shall have the meaning set forth in the Purchase Agreement, including the
Acquired Chapter 5 Claims. : '
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7. “dcquired Chapter 5 Claims” means all Chapter 5 Claims.

8. «gdministrative Claim” means any Claim for costs and expenses of administration of the Estates
under sections 503(b), 507(b) or 1114(e)(2) of the Bankruptcy Code, including: (a) the actual and necessary costs
and expenses incurred after the Petition Date of preserving the respective Estates and operating the businesses of the
Debtors; (b) Fee Claims; (c) all fees and charges assessed against the Estates under chapter 123 of Title 28 of the
United States Code, 28 U.S.C. §§ 1911-30; (d) fees payable under Article XV.C of the Plan; and (e) Claims arising
under section 503(b)(9) of the Bankruptcy Code.

9. « 4 dministrative Claims Bar Date” means the first Business Day that is 45 days following the
Effective Date, except as otherwise provided for in the Plan.

10. “4ffiliate” has the meaning set forth at section 101(2) of the Bankruptcy Code.

11. “4llowed’ means with respect to Claims: (a) any Claim proof of which is timely filed by the

applicable Claims Bar Date (or for which Claim under the Bankruptcy Code or Final Order of the Bankruptcy Court
a Proof of Claim is or shall not be required to be filed); (b) any Claim that is listed in the Schedules as not
contingent, not unliquidated and not disputed, and for which no Proof of Claim has been timely Filed; or (c) any
Claim Allowed pursuant to the Plan; provided, however, that with respect to any Claim described in clauses (a) and
(b) above, such Claim shall be considered Allowed only if and to the extent that with respect to any Claim no
objection to the allowance thereof has been interposed within the applicable period of time fixed by the Plan, the
Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Court or such an objection is so interposed and the
Claim shall have been Allowed for voting purposes only by a Final Order. Any Claim that has been or is hereafter
listed in the Schedules as contingent, unliquidated or disputed, and for which no Proof of Claim is or has been
timely Filed, is not considered Allowed and shall be expunged without further action by the Debtors or the Post-
Consummation Trust and without further notice to or action, approval or order of the Bankruptcy Court.

12. « 4 ssumed Administrative Claims” means those Administrative Claims payable by the Purchaser
pursuant to the Asset Purchase Agreement as an Assumed Liability.

13. “4ssigned Contracts” means those Executory Contracts and Unexpired Leases assumed by the
Debtors and assigned to the Purchaser pursuant to the Purchase Agreement. ‘

14. «4ssumed Liabilities” has the meaning set forth in the Purchase Agreement.
15. “4yction” has the meaning set forth in the Bid Procedures.
16. “Ballots” means the ballots accompanying the Disclosure Statement upon which Holders of

Impaired Claims entitled to vote shall, among other things, indicate their acceptance or rejection of the Plan in
accordance with the Plan and the procedures governing the solicitation process, and which must be actually received
on or before the Voting Deadline.

17. “Bankruptcy Code” means Title 11 of the United States Code, 11 U.S.C. §§ 101-1532, as
applicable to the Chapter 11 Cases.

' 18. “Bankruptcy Court” means the United States Bankruptcy Court for the District of Delaware,
having jurisdiction over the Chapter 11 Cases and, to the extent of the withdrawal of any reference under 28 U.S.C.

§ 157 and/or the order of the United States District Court for the District of Delaware, the United States District
Court for the District of Delaware.

19. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as applicable to the
Chapter 11 Cases, promulgated under 28 U.S.C. § 2075 and the general, local and chambers rules of the Bankruptcy
Court.
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20. “Beneficiaries” means the Holders of Claims that are to be satisfied through post-Effective Date
distributions from the Post-Consummation Trust and the Profit Sharing Trust, as applicable, as provided in the Plan;
provided that the Purchaser shall not be a Beneficiary of the Profit Sharing Trust.

21. “Beneficial Holder” means a beneficial owner of publicly-traded Securities whose Claims have
not been satisfied prior to the Record Date pursuant to Bankruptcy Court order or otherwise, as reflected in the
records maintained by the Nominees holding through the DTC or other relevant security depository and/or the
applicable indenture trustee, as of the Record Date.

22. “Bid Procedures” means those certain Bid Procedures attached as Exhibit 1 to the Bid Procedures
Order.

23. “Bid Procedures Order” means that certain Order (4) Approving Bid Procedures and Bid
Protections; and (B) Approving the Form and Manner of Notices Thereof [Docket No. 355] entered by the
B_ankruptcy Court that, among other things, approves the Bid Procedures.

24. “Black Diamond” means Black Diamond Capital Managément, L.L.C., any Entities affiliated with
Black Diamond Capital Management, L.L.C. and any Affiliates of Black Diamond Capital Management, L.L.C.

25. “Business Day” means any day, other than a Saturday, Sﬁnday or “legal holiday” (as defined by
Bankruptcy Rule 9006(a)).

26. «Case Website” means that certain website maintained by the Debtors’ Voting and Claims Agent,
available at: http://chapter11.epigsystems.com/hines.

217. “Cash” means the legal tender of the United States of America or the equivalent thereof, including
bank deposits, checks and Cash Equivalents.

28. “Cash Equivalents” means equivalents of Cash in the form of readily marketable securitiés or
instruments issued by an Entity, including readily marketable direct obligations of, or obligations guaranteed by, the
United States of America, commercial paper of domestic corporations carrying a Moody’s rating of “P2” or better,
or equivalent rating of any other nationally recognized rating service, or interest bearing certificates of deposit or
other similar obligations of domestic banks or other financial institutions having a shareholders’ equity or capital of
not less than one hundred million dollars ($100,000,000) having maturities of not more than one year, at the then
generally prevailing rates of interest for like amounts and like periods. '

29. “Causes of Action” means all actions, causes of action, Claims, liabilities, obligations, rights, suits,
debts, damages, judgments, remedies, demands, setoffs, defenses, recoupments, crossclaims, counterclaims, third
party claims, indemnity claims, contribution claims or any other claims, whether disputed or undisputed, suspected
or unsuspected, foreseen or unforeseen, direct or indirect, choate or inchoate, existing or hereafter arising, in law,
equity or otherwise, based in whole or in part upon any act or omission or other event occurring prior to the Petition
Date or during the course of the Chapter 11 Cases, through and including the Effective Date; provided that Causes
of Action shall not include Chapter 5 Claiins.

30. “Chapter 5 Claims” means any and all avoidance, recovery, subordination or other actions or
remedies that may be brought on behalf of the Debtors or their estates under the Bankruptcy Code or applicable non
bankruptcy law, including actions or remedies under sections 510, 542, 543, 544, 545, 547, 548, 549, 550, 551, 552,
553(b) and 724(a) of the Bankruptcy Code.

31. “Chapter 11 Cases” means (a) when used with reference to a particular Debtor, the chapter 11
case pending for that Debtor under chapter 11 of the Bankruptcy Code in the Bankruptcy Court and (b) when used
with reference to all Debtors, the procedurally consolidated chapter 11 cases pending ‘for the Debtors in the
Bankruptcy Court. ‘

32. “Claim” means any claim against a Debtor as defined in section 101(5) of the Bankruptcy Code.
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33. «Claims Bar Date” means, as applicable, (a) the General Bar Date, (b) the Government Claims
Bar Date, (c) the Administrative Claims Bar Date or (d) such other period of limitation as may be specifically fixed
by an order of the Bankruptcy Court for filing such Claims.

34. “Claims Objection Bar Date” means, as applicable, (a) 270 days after the Effective Date; (b) 270
days following the Government Bar Date and (c) such other period of limitation as may be specifically fixed by an
order of the Bankruptcy Court or the relevant parties for objecting to such Claims or as extended by appropriate
further order of the Bankruptcy Court. : '

35. “Claims Register” means the official register of Claims maintained by the Voting and Claims
Agent. .

36. «(Jqss” means a category of Holders of Claims or Equity Interests as set forth in Article III of the
Plan pursuant to section 1 122(a) of the Bankruptcy Code.

37. «Committee” means the official committee of unsecured creditors appointed by the United States
Trustee in the Chapter 11 Cases on September 3, 2008, pursuant o .section 1102 of the Bankruptcy Code,
comprising the Committee Members, and as the same may have been reconstituted from time to time.

38. «Committee Members” means the members of the Comiriittée, namely: (a) The 10.25% Senior
Notes Indenture Trustee; (b) Syngenta Seeds, Inc; (c) Ball Horticultural Company; (d) The Conrad-Pyle Company;
and (e) Allstates Truck Brokerage, Inc.

39. “Confirmation” means the enfry of the Confirmation Order on the docket of the Chapter 11 Cases,
subject to all conditions specified in Article XI of the Plan having been (a) satisfied or (b) waived pursuant to Article
XI.C of the Plan. -

40. “Confirmation Date” means the date upon which the Bankruptcy Court enters the Confirmation
Order on the docket of the Chapter 11 Cases, within the meaning of Bankruptcy Rules 5003 and 9021.

41. -“Confirmation Hearing” means the hearing held by the Barﬂcfuptcy Court on Confirmation of the
Plan pursuant to section 1129 of the Bankruptcy Code, as such hearing may be continued from time to time.

42, “Confirmation Order” means the order of the Bankruptcy Court confirming the Plan pursuant to
section 1129 of the Bankruptcy Code.

43. “Consummatior’” means the occurrence of the Effective Date.

44, «Cyre Claim” means a Claim based upon the Debtors’ defaults on an Executory Contract or
Unexpired Lease at the time such contract or lease is assumed by the Debtors under sections 365 or 1123 of the
Bankruptcy Code.

45. “D&O Liability Insurance Policies” means, collectively, all insurance policies for directors’ and
officers’ liability maintained by the Debtors as of the Petition Date, including the Primary Directors & Officers’
Liability Insurance Policy between National Union Fire Insurance Company of Pittsburgh, Pa. and the Debtors
(Policy No. 965394) and the Excess Directors & Officers Liability Insurance Policy between RSUI Indemnity
Company (Policy No. NHS626446) and the Debtors.

46. “Debtor” means one of the Debtors, in its individual capacity as a debtor and a debtor in
possession in these Chapter 11 Cases.

47. “Debtor Release” means the release given by the Debtors to the Debtor Releasees as set forth in
Article XILB of the Plan. o :

77

K&E 13877167.




48. “Debtor Releasees” means, collectively, (a) all current.and former officers, directors, employees
and shareholders of the Debtors, as well as their subsidiaries, including Madison Dearborn; (b) the Committee; (c)
all current and former Committee Members; (d) the Purchaser; and (e) all attorneys, financial advisors, accountants,
investment bankers, investment advisors, actuaries, professionals and affiliates of the Debtors, the Committee, all
former and current Committee Members, the Purchaser and their subsidiaries, and each of their respective
predecessors and successors in interest, and all of their respective current and former members (including ex officio
members), officers, directors, employees, partners, attorneys, financial advisors, accountants, managed funds,
investment bankers, investment advisors, actuaries, professionals and affiliates, each in their respective capacities as
such; provided, however, that no Non Released Party will be a Debtor Releasee.

49, “Debtors” means, collectively: Hines Horticultﬁre, Inc. and Hines Nurseries, Inc.

50. “Debtors in Possession” means, collectively, the Debtors, as debtors in possession in these
Chapter 11 Cases. :

51. “DIP Agent’ means Bank of America, N.A.
52. “DIP Credit Agreement” means that certain Assumption Agreement and Amendment to Loan

Documents, dated August 20, 2008, by and between the DIP Agent, the DIP Lenders and the Debtors, as the same
may be amended, modified, ratified, extended, renewed, restated or replaced.

53. “DIP Credit Agreement Clagim” means any Claim arising under or related to the DIP Credit
Agreement.
54. «DJIP Lenders” means the DIP Agent and the banks, financial institutions and other lender parties

to the DIP Credit Agreement from time to time.

55. “DIP Order” means the Final Order Authorizing (A) Secured Post-Petition Financing on a Super
Priority Basis Pursuant to 11 U.S.C. § 364, (B) Use of Cash Collateral Pursuant to 11 US.C. § 363 and (C) Grant
of Adequate Protection Pursuant to 11 US.C. §§ 363 and 364 [Docket No. 124] entered by the Bankruptcy Court
and as amended from time to time, that, among other things, approves the DIP Credit Agreement.

56. «DIP Sale Proceeds” means Sale Proceeds equal to the total amount of all DIP Credit Agreement
Claims. '

57. «Disclosure Statement” means the Disclosure Statement for the First Amended Joint Plan of Hines
Horticulture, Inc. and Hines Nurseries, Inc. Under Chapter 11 of the Bankruptcy Code, as amended, supplemented
or modified from time to time, including all exhibits and schedules thereto and references therein that relate to the
Plan, that is prepared and distributed in accordance with the Bankruptcy Code, Bankruptcy Rules and any other
applicable law.

58. «Disclosure Statement Hearing” means that certain hearing at which the Bankruptcy Court
determined, among other things, the Disclosure Statement provides Holders of Claims entitled to vote to accept or
reject the Plan with adequate information within the meaning of section 1125 of the Bankruptcy Code.

59. “Disputed Claim” means, with respect to any Claim, any Claim that is not yet Allowed.

60. “Disputed Claims Reserve” means a Ieserve for any distributions to be set aside by Trust
Administrators on account of Disputed Claims.

61. “Distribution Agent” means any Entity or Entities chosen by the Post-Consummation Trust
Administrator or the Profit Sharing Trust Administrator which Entity. or Entities may include the Voting and Claims
Agent or the 10.25% Senior Notes Indenture Trustee to make or facilitate distributions provided by the Plan.

62. “DTC” means The Depository Trust Company.
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63. “Effective Date” means the day that is the first Business Day after the Confirmation Date on
which: (a) no stay of the Confirmation Order is in effect; and (b) all conditions specified in Article XLB of the Plan
have been: (i) satisfied; or (ii) waived pursuant to Article XI.C of the Plan.

64. “Eptity” means an entity as defined in section 101(15) of the Bankruptcy Code.

65. “Equity Interesf” means any share of common stock, preferred stock or other instrument
evidencing an ownership interest in any of the Debtors, whether or not transferable, and any option, warrant or right,
contractual or otherwise, to acquire any such interest in a Debtor that existed immediately prior to the Effective
Date, including any Claim subject to subordination pursuant to section 510(b) of the Bankruptcy Code arising

therefrom; provided, however, that Equity Interest does not include any Intercompany Interest.

66. «Estate” means, as to each Debtor, the estate created for the Debtor in its Chapter 11 Case
pursuant to section 541 of the Bankruptcy Code.

67. «Ercluded Assets” has the meaning set forth in the Purchase Agreement.

68. “Exculpated Parties” means, collectively: (a) the Debtors; - (b) the Debtor Releasees; (c) the
Committee; (d) all current and former Committee Members; (¢) the 10.25% Senior Notes Indenture Trustee; (f) the
Purchaser and (g) all of the current and former members (including ex officio members), officers, directors,
employees, partners, attorneys, financial advisors, accountants, managed funds, investment bankers, investment
advisors, actuaries, professionals, agents, affiliates and representatives of each of the foregoing Entities (whether

current or former, in each case in his, her or its capacity as such); provided, however, that no Non-Released Party
will be an Exculpated Party. ‘

69. “Exculpation” means the exculpation provision set forth in Article XIL.D of the Plan.

70. «Executory Contract” means a contract to which one or more of the Debtors is a party that is
subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy Code.

71. “Fge Clain” means a Claim under sections 328, 330(a), 331, 363 or 503 of the Bankruptcy Code
for Accrued Professional Compensation.

72. «Rile” or “Filed” means file, filed or filing with the Bankruptcy Court or its authorized designee in
these Chapter 11 Cases.

73. “Einal Order” means an order or judgment of the Bankruptcy Court, or other court of competent
jurisdiction with respect to the subject matter, as entered on the docket in any Chapter 11 Case or the docket of any
court of competent jurisdiction, that has not been reversed, stayed, modified or amended, and as to which the time to
appeal, or seek certiorari or move for a new trial, reargument or rehearing has expired and no appeal or petition for
certiorari or other proceedings for a new trial, reargument or rehearing been timely taken, or as to which any appeal
that has been taken or any petition for certiorari that has been timely Filed has been withdrawn or resolved by the
highest court to which the order or judgment was appealed or from which certiorari was sought or the new trial,
reargument or rehearing shall have been denied, resulted in no modification of such order or has otherwise been
dismissed with prejudice. ‘

74, “General Administrative Claim” means any Administrative Claim that is not an Assumed
Administrative Claim. ‘

75. “General Bar Date” means November 10, 2008.
- 76. “General Unsecured Claim” means any unsecured Claim against any Debtor, including

Intercompany Claims, that is not a Priority Tax Claim, Administrative Claim, Fee Claim, Other Priority Claim or a
10.25% Senior Notes Claim.
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71. “Government Bar Date” means February 16, 2009.

78. “Holder” means an Entity holding a Claim or an Equity Interest.

79. “Irhpaired” means any Claim in an Impaired Class.

80. “Impaired Class” means an impaired Class within the meaning of section 1124 of the Bankruptcy
Code.

81. “Indemnification” means the indemnification provision set forth in Article XII.E of the Plan.

82. “Indemnification Provision” means each of the Debtors’ indemnification provisions currently in

place whether in the bylaws, certificates of incorporation, other formation documents, board resolutions or
employment contracts for the current and former directors, officers, employees, attorneys, other professionals and
agents of the Debtors and such current and former directors, officers’ respective Affiliates.

83. “Indemnified Parties” means, collectively, the Debtors and each of their respective current and
former officers, directors and employees, each in their respective capacities as such.

84. “Intercompany Claim” means any Claim of a Debtor against another Debtor.

8s. “Intercompany Interest” means an equity interest in a Debtor held by another Debtor or an equity
interest in a Debtor held by an Affiliate of a Debtor.

86. “Local Bankruptcy Rules” means the Local Rules of Bankruptcy Practice and Procedure of the
United Statés Bankruptcy Court for the District of Delaware

87. “Madison Dearborn” means Madison Dearborn Partners, LLC, any Entities affiliated with
Madison Dearborn Partners, LLC, any Affiliates of Madison Dearborn Partners, LLC, and all current and former
officers, shareholders, general partners, limited partners, directors, employees, professionals, directors and financial
advisors of each of the foregoing, including: (a) Madison Dearborn Capital Partners, L.P., and any general or
limited partner thereof; (b) Madison Dearborn Capital Partners II, L.P., and any general or limited partner thereof;
(c) any Entity holding equity interests, whether directly or indirectly, in either of the foregoing Entities; (d) all of the
officers, directors, partners, employees, members, members of boards of managers, attorneys, actuaries, financial
advisors, accountants, investment bankers, agents, professionals, agents and representatives of each of the foregoing
Entities (whether-current or former, in each case in his, her or its capacity as such); and (¢) any co-investment funds
and Affiliates and all of their respective officers, directors, partners, employees, shareholders, members, members of
boards of managers, attorneys, actuaries, financial advisors, accountants, investment bankers, agents, professionals,
agents and representatives of each of the foregoing (whether current or former, in each case in his, her or its capacity
as such).

88. «Master Ballots” means the master ballots accompanying the Disclosure Statement upon which
certain Holders of Impaired Claims entitled to vote shall, among other things, indicate their acceptance or rejection
of the Plan in accordance with the Plan and the procedures governing the solicitation process, and which must be
actually received on or before the Voting Deadline.

89. “Net Sale Proceeds” meaﬁs any Sale Proceeds that are not Prepetition Credit Facility Proceeds or
DIP Sale Proceeds. '
90. “NewCo” means the Entity or Entities through which the Purchaser will, directly or indirectly,

conduct the operations formerly undertaken by the Debtors, in whole or in part.

91. “Nominee” means a bank, broker or other nominee in whose name Securities are transferred by
agreement between such nominee and the Beneficial Holder.
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92. “Non-Released Parties” means those Ehﬁties identified in the Plan Supplement as Non-Released
Parties.

93, “Other Priority Claim” means any Claim accorded priority in right ‘of payment under section
507(a) of the Bankruptcy Code, other than a Priority Tax Claim or an Administrative Claim.

94. “Other Secured Claim” means any secured Claim, other than (a) a DIP Credit Agreement Claim or
(b) a Prepetition Credit Facility Claim.

95. “Person” means a person as defined in section 101(41) of the Bankruptcy Code.

96. “Petition Date” means August 20, 2008, the date on which the Debtors commenced the Chapter
11 Cases. '

97. “pla means the First Amended Joint Plan of Hines Horticulture, Inc. and Hines Nurseries, Inc.
Under Chapter 11 of the Bankruptcy Code dated as of the date hereof, as amended, supplemented or modified from
time to time, and including the Plan Supplement, which is incorporated herein by reference.

98. “Plan Objection” means those certain objections to the Confirmation of the Plan Filed with the
Bankruptcy Court and served on the Debtors, and certain other parties, on or before Plan Objection Deadline, in
accordance with the Disclosure Statement Order. .

99. “Plan Supplement” means the compilation of documents and forms of documents, schedules and
exhibits to be Filed prior to the Confirmation Hearing, as amended, supplemented or modified from time to time in
accordance with the terms of the Plan and the Bankruptcy Code and the Bankruptcy Rules including the Post-
Consummation Trust Agreement and the Profit Sharing Trust Agreement. ' ‘

100. “Post-Consummation Trust” means that certain trust to be created on the Effective Date in
accordance with the provisions of Article VIII of the Plan and the Post-Consummation Trust Agreement.

101. «post-Consummation Trust Administrator” means the Entity. designated by the Debtors and the
Committee, identified in the Plan Supplement and retained as of the Effective Date as the employee or fiduciary
responsible for implementing the applicable provisions of the Plan and administering the Post-Consummation Trust
in accordance with the Plan and the Post-Consummation Trust Agreement, and any successor appointed in
accordance with the Post-Consummation Trust Agreement. As appropriate, references to the Post-Consummation
Trust Administrator shall include any Distribution Agent appointed by the Post-Consummation Trust Administrator.

102. «post-Consummation Trust Agreement” means that certain trust agreement, in form and substance
satisfactory to the Debtors and the Committee that, among other things, (a) establishes and governs the Post-
Consummation Trust, (b) sets forth the powers, duties and responsibilities of the Post-Consummation Trust
Administrator and (c) provides for the liquidation and distribution of proceeds of the Post-Consummation Trust
Assets.

103. “Post-Consummation Trust Assets” means all assets held from time to time by the Post-
Consummation Trust. '

104. - “Post-Consummation Trust Budget” means the budget for Wind-Down Expenses projected to be
paid by the Post-Consummation Trust, which budget shall be in form and substance satisfactory to the Debtors.

105. «post-Consummation Trust Senior Claims” means any (a)“General Administrative Claims; (b)
Priority Tax Claims; (c) Other Priority Claims; (d) Other Secured Claims; and (e) fees payable to the 10.25% Senior
Notes Indenture Trustee pursuant-to Article XV.C of the Plan.

106.  “Prepetition Credit Facility” means the $100 million senior secured credit facility provided under
the Loan and Security Agreement dated January 18, 2007, as the same may have been amended from time to time,

81

K&E 13877167,




between Hines Nurseries, Inc., as borrower, Hines Horticulture, Inc., as guarantor, and the Prepetition Credit Facility
Agent.

107. “Prepetition Credit Facility Agent” means Bank of America, N.A.

108. “Prepetition Credit Facility Claim” means any Claim derived from or based upon the Prepetition
Credit Facility.

109. “Prepetition Credit Facility Lenders” means those lenders party to the Prepetition Credit Secured
Facility from time to time. '

110. “Prepetition Credit Facility Proceeds” means Sale Proceeds equal to the total amount of all
Prepetition Credit Facility Claims.

111. “Priority Tax Claim™ means any Claim of a governmental unit of the kind specified in section
507(a)(8) of the Bankruptcy Code. :

112. “Profit Sharing Agreement” means that certain agreement to be executed by the Purchaser at or
prior to the closing of the Sale Transaction in form and substance acceptable. to the Debtors and the Committee
providing that the Profit Sharing Trust shall receive 7.2 percent of the net profits of NewCo in perpetuity following
closing the Sale Transaction. : -

113. “Profit Sharing Trust’ means that certain trust to be created on the Effective Date in accordance
with the provisions of Article IX of the Plan and the Profit Sharing Trust Agreement.

114, “Profit Sharing Trust Administrator” means the Entity designated by the Debtors and the
Committee, identified in the Plan Supplement and retained as of the Effective Date as the employee or fiduciary
responsible for implementing the applicable provisions of the Plan and administering the Profit Sharing Trust in
accordance with the Plan and the Profit Sharing Trust Agreement, and any successor appointed in accordance with
the Profit Sharing Trust Agreement. As appropriate, references to the Profit Sharing Trust Administrator shall
include any Distribution Agent appointed by the Profit Sharing Trust Administrator. :

115. “Profit Sharing Trust Agreement’ means that certain trust agreement, in form and substance
satisfactory to the Debtors and the Committee that, among other things, (a) establishes and governs the Profit
Sharing Trust, (b) sets forth the powers, duties and responsibilities of the Profit Sharing Trust Administrator and
(c) provides for the distribution of proceeds from the Profit Sharing Agreement to the Beneficiaries.

116.  “Profit Sharing Trust Assets” means all assets held from time to time by the Profit Sharing Trust,
primarily including the right to receive profits under the Profit Sharing Agreement.

117.  “Proof of Claim” means a proof of Claim Filed against ahy of the Debtors in the Chépter 11
Cases. ‘ »

118. “Pro Rata” means the proportion that an Allowed Claim in a particular Class bears to the
aggregate amount of Allowed Claims in that Class, or the proportion that Allowed Claims in a particular Class bear
to the aggregate amount of Allowed Claims in a particular Class and other Classes entitled to share in the same
recovery as such Allowed Claim under the Plan. :

119. “Purchase Agreement” means that certain Asset Purchase Agreement by and among the Debtors
and the Purchaser, dated as of December 15, 2008, as may be amended from time to time, or such other agreement
as may be entered into between the Debtors and the Purchaser.

120. «pyrchaser” means Black Diamond and any Affiliate designated by Black Diamond to
consummate the Sale Transaction. :
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121. “Record Date” means the close of business on December 16, 2008.

122. “Releasing Parties” means the Purchaser, DIP Agent, the DIP Lenders, the Prepetition Credit
Facility Agent, the Prepetition Credit Facility Lenders, Holders of 10.25% Senior Notes Claims, the 10.25% Senior
Notes Indenture Trustee, the Committee, the Committee Members and all Holders of Claims or Equity Interests,
except Holders of any Claims or Equity Interests: (a) who vote to reject the Plan or (b) who are in a Class that is
deemed to reject the Plan.

123. “Remaining Assets” means the: (a) Excluded Assets that have not been divested or abandoned by
the Debtors as of the Effective Date; (b) Causes of Action and (c) Net Sale Proceeds other than the Profit Sharing
Agreement; provided that the Remaining Assets shall not include any Acquired Assets.

124, “Restructuring Transactions” means, collectively those mergers, consolidations, restructurings,
dispositions, liquidations or dissolutions that may be required by the Purchase Agreement, the Post-Consummation
Trust Agreement or the Profit Sharing Trust Agreement, or that the Debtors or the Trust Administrators determine to
be reasonably necessary or appropriate to effectuate the purpose of the Plan.

125.  “Retained Contracts” means those Executory Contracts and Unexpired Leases to be assumed by
the Debtors and assigned to the Post-Consummation Trust, which Retained Contracts shall be set forth in the Plan
Supplement. o ‘ ‘

126.  “Retained Professional’ means any Entity: (a) employed in these Chapter 11 Cases pursuant to a
Final Order in accordance with section 327 of the Bankruptcy Code and to be compensated for services rendered
prior to the Effective Date, pursuant to sections 327, 328, 329, 330, 331 or 363 of the Bankruptcy Code; or (b) for
which compensation and reimbursement has been allowed by the Bankruptcy Court pursuant to section 503(b)(4) of
the Bankruptcy Code. '

127.  “Sale Motion” means the Debtors’ Motion for Entry of (4) an Order Approving Bid and Notice
Procedures and Bid Protections; and (B) an Order (I) Approving an Asset Purchase Agreement Between the
Debtors and the Buyer, or Such Other Purchase Agreement(s) Between the Debtors and the Successful Bidder; (II)
Authorizing the Sale of All or Substantially All of the Assets of the Debtors Free and Clear of All Liens, Claims,
Encumbrances and Other Interests; (III) Authorizing the Assumption and. Assignment of Certain Executory
Contracts and Unexpired Leases in Connection Therewith; and (IV) Granting Related Relief [Docket No. 18].

128. “Sale Order” means the order of the Bankruptcy Court approving the Sale Transaction with the
Purchaser, attached hereto as Exhibit E.

129. “Sale Proceeds” means (a) all Cash proceeds of the Sale Transaction and (b) the Profit Sharing
Agreement. ' o

130. «Sqle Transaction” means that transaction between the Debtors and the Purchaser as set forth in
the Purchase Agreement. ’

131, “Schedules” mean, collectively, the schedules of assets and liabilities, schedules of Executory
Contracts and Unexpired Leases and statements of financial affairs Filed by each of the Debtors pursuant to section
521 of the Bankruptcy Code and in substantial accordance with the Official Bankruptcy Forms as the same may
have been amended, modified or supplemented from time to time, filed with the Bankruptcy Court on September 19,
2008. o ‘ ' :

132.  “Secondary Liability Claim” means any Claim that arises from a Debtor being liable as a
guarantor of, or otherwise being jointly, severally or secondarily liable for, any contractual, tort or other obligation
of another Debtor, including any Claim based on: (a) guaranties of collection, payment or performance; (b)
indemnity bonds, obligations to indemnify or obligations to hold harmless; (c) performance bonds; (d) contingent
liabilities arising out of contractual obligations or out of undertakings (including any assignment or other transfer)
with respect to leases, operating agreements or other similar obligations made or given by a Debtor relating to the
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obligations or performance of another Debtor; (e) vicarious liability; (f) liabilities arising out of piercing the
corporate veil, alter ego liability or similar legal theories; or (g) any other joint or several liability that any Debtor
may have in respect of any obligation of another Debtor that is the basis of a Claim; provided that a Secondary
Liability Claim shall not include any 10.25% Senior Notes Claim. '

133. “Section 510(b) Claims” means any Claim subject to subordination under section 510(b) of the
Bankruptcy Code; provided that a Section 510(b) Claim shall not include any Claim subject to subordination under
section 510(b) of the Bankruptcy Code arising from or related to an Equity Interest.

134. “Secyrities Ac” means the Securities Act of 1933, 15 U.S.C. §§ 77a~77aa, as amended, or any
similar federal, state or local law. '

135. “Securities Exchange Act” means the Securities Exchange Act of 1934, 15 U.S.C. §§ 78a-78nn, as
amended. :

136.  “Securities Voting Agent” means Financial Balloting Group, LLC, the securities voting agent for
the Debtors with respect to Claims asserted by Holders of 10.25% Senior Notes Claims.

137.  “Solicitation Package” has the meaning set forth in section 1.E.2 hereof.

138.  “Solicitation Procedures” are those solicitation procedures approved by the Bankruptcy Court and
attached to the Disclosure Statement Order, .

139. “Third Party Release” means the release provision set forth in Article XII.C of the Plan.

140. “Third Party Releasees” means, collectively, the DIP Agent, the DIP Lenders, the Prepetition
Credit Facility Agent, the Prepetition Credit Facility Lenders, Holders of 10.25% Senior Notes Claims and the
10.25% Senior Notes Indenture Trustee, each in their capacities as such; provided, however, that any Holder of a
Claim who votes to reject the Plan shall not be a Third Party Releasee.

141. “Tort Claim” means any Claim that has not been settled, compromised or otherwise resolved that:
(a) arises out of allegations of personal injury, wrongful death, property damage, products liability or similar legal
theories of recovery; or (b) arises under any federal, state or local statute, rule, regulation or ordinance governing,
regulating or relating to protection of human health, safety or the environment.

142. “Tpyst Administrators” means, collectively, the Post-Consummation Trust Administrator and the
Profit Sharing Trust Administrator. :

143.  “Trusts” means, collectively, Post-Consummation Trust and the Profit Sharing Trust.

144.  “Unexpired Lease” means a lease to which one or more of the Debtors is a party that is subject to
assumption or rejection under sections 365 or 1123 of the Bankruptcy Code.

145.  “Unimpaired’ means, with respect to a Class of Claims or Equity Interests, a Claim or an Equity
Interest that is unimpaired within the meaning of section 1124 of the Bankruptcy Code. ’

146.  “Unimpaired Class” means an unimpaired Class within the meaning of section 1124 of the
Bankruptcy Code.

147. “Voting and Claims Agent” means Epiq Systems, Inc.
148.  “Voting Deadline” means January 21, 2009 at 4;00 p.m. (prevailing Eastern Time), with is the date

and time by which all Ballots must be received by the Voting and Claims Agent or the Securities Voting Agent, as
applicable, or such other date and time as may be established by the Bankruptcy Court.
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149. “Wind-Down Expenses” means the costs and expenses necessary to administer and perform the
contemplated duties of the Post-Consummation Trust, including distributions on account of Allowed
Post-Consummation Trust Senior Claims. . '
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XL
' CONCLUSION AND RECOMMENDATION

We believe that confirmation of the Plan is preferable to the alternatives described above because it
provides the greatest distributions and opportunity for distributions to certain Holders of Claims against the Debtors.
In addition, any alternative to confirmation of the Plan could result in extensive delays and increased administrative
expenses.

Accordingly, we urge all Holders of Claims entitled to vote on the Plan to vote to accept the Plan and to
evidence such acceptance by returning their Ballots so that they are received no later than 4:00 p.m. prevailing
Eastern Time on January 21, 2009. ‘
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