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I. INTRODUCTION
1. This is a class action brought by Plaintiffs Betsabé Montoya and Blanche Pesce
~ on behalf of themselves and other participants and beneficiaries of the ING Opportunity Plus and
Opportunity Independence programs (the “Plan™), section 403(b) tax deferred annﬁit_y programs
established and maintained by Defendant New York State United Teachers Member Benefits
Trust (“NYSUT Trust”), an arm of Defendant New York State United Teachers (“NYSUT"), for

the benefit of NYSUT members. The annuities offered under the Plan 'were issued by Defendant

- ING Life Tnsurance and “Annuify Company, and its predecessor Aetiia .Life"‘.lﬁs’iifanc‘é" [T

Anmity Company (referred-to collectively herein as “ING"). “This case is brought pursuantio =~

secﬁbns 502(a)(2) and "'-{a)(S) of the Employee Retirement 'Incpme Seéui‘ﬁ;y Act-of 1974, as
amended .(“ERJSA”), 29 US.C. §§ 1132()(2) & @), -agémst the fitluciaries of the Plan for B
viclations of ERISA, S o | e
2 From June 1989 through December_l31,200'6-, NYSUT Trust .exclusiva;{.endmgd
l:the Plan. Pldintiffs, together with at .iéést.53,00b other .NYSUT'Membefé, -enrolled in 'the»Pla..n.
NYSUT Members invested over $2billion in the Plan, .‘

3. The Plan is purported toj bea § 403(b) retirement plan. Section 40§(b) of the
Internal Reverme Code--(‘fsécﬁon 403(b)” or "‘403(b)”j provides for 2 tax-deferred Tétirement |
savings program for certain teachers and employees of charitable-organizations. Under section
403(b), individuals can save for reﬁremenf by establishing annuity accounts and dw’ignatix_lg'ﬁlat
portions of their salaries be invested therein,

4, As with any retirement plan, a section 403(b) plan is .éonsidei‘e'd an "‘employée

pension benefit plan” as that term is defined by ERISA, and, thus, subject to ERISA,if it is



established or maintained by an employer or employee organization. ERISA § 3(2)(A),
29 U.S.C. § 1002(2)(A).

5. NYSUT and NYSUT Trust, employee organizations, through their extensive
involvement in the set-up, management, and adminisiration of the Plan, established and
maintained the Plan,

6. Specifically, NYSUT and WYSUT Trust engaged in an elaborate “exclusive
endorsement”:scheme Whéreby NYSUT Trust was paid millions of dollars by ING to market.and

apromoteﬁthqprogrmdlrecﬂy t&NYSU'I" members. .

7. NYSUT’s:and N'YSUT Trust’s involvement in the Plan wWas substantlal and 'far-
TBachxng NYSUT and NYSUT Trust .selected ING as the “excluswely endorsed” 403(b)

'pro*\iider,'w:)rked directly with IN G'to-design-the Pian_and determine the T‘tns-ne'f:'lts-oi”fared By the

Plan, 'commmﬁcated extensively with Plan participants regarding the Plan and Plan assets, and .
Vigorously ;promotedzthe__f!lm for its own financial géin and to the detriméﬂt' of Plan participants.

H\TG'Icimbﬁrsed NYSUI‘ Trust for the salaries of certain employees of NYSUT Trust whose jobs

were ‘to profnbte the- 'Plaﬁ to NYSUT ‘members while appeaﬁng ‘to be -disinterested NYSUT
‘emjalo_yees. NYSUT Trust and ING used fhe'trust aﬂd confidence repoéed in it by the NYSUT
members to.ﬁ.lrthér ;the‘ir own econontic interests through the estﬁblis’hment and ‘maintenance of
the Plan. .

8. As a result of NYSUT’s and NYSUT Trust’s substantial and meaningful
involvernent in the management, administration, and operation of the Pian, and NYSUT Trust’s
-receip;t .of millions of dollars of compensation for such involvement, the Plan constitutes an
employee benefit Plan under ERISA. Accordingly, ERISA’s stnngent fiduciary duties and

prohibitions against self-dealing apphad to the Plan and its fiduciaries.



0. Plaintiffs are- members of NYSUT who participated inthe Plan.

10,  Defendants are: (a) NYSUT; (b) NYSUT Trust, which was established in 1983
by NYSUT for ‘the purpose of endorsing and monitoring competitive insurance plans,
invesiments, and benefit programs for NYSUT members; (c) the Trustees .of NYSUT Trust
(“Individual Defendants”); and {d) ING, which managed and administered the Plan with NYSUT
Trust (collectively “Defendants™). Through their actions, Defendaﬁts functioned -as ERISA -

fiduciaries with respect to the conduct at issue in this lawsuit.

11, Plainiffy’ claims arise from the failure of Defendants, who are fiduciaries of the -

Plan, to act so'lelyin fhe intereétbf.the part_ici_pants and beneficiaries of 'thefPlan,-and:_to‘exercisé .
. the-requifed ski_ll, care, prudence, and diligence in administering the Plan and the Plan’s-assets as
requiired by ERISA. § 404(a), 29 U.S:C. § 1104(a), during j:he‘_lperio'd Tune 1, 1989 to December |
31‘ 2006 (the “Class Péﬁod") Pldintiffs also.allege that Defendants ehgage'd m ‘sélf—deailing:thét .
-  constituted promblteduansacuons under ERISA § 406, 29 U.S.C. § 1106. e
12. Spemﬁcally, Plamtlffs allege in Count 1 that NYSUT Trust and the Indmdual
‘Defendants breached their fiduciary du‘aes to ‘the Plan participants under ERISA § 404(&),‘
29°U.8.C. §1104(a), by failing to conduct an adequate investigation of the.ments of the :Plan, by
.‘exclusively ;&ndorsing the Plen in exchange for the payment of millions of doliars by ING
notwithstanding the fact that the Plan was substantially more expensive than comparable plans
. that were ‘:readily available in the marketplace; and by failing to provide éomp‘lete and accurate
~ information to participants regarding the Plan, the reasons for its eﬁdorsement, and the fact that it
was not in the best interests of NYSUT members. The excessive costs of the Plan as-compared

| with the lower cost equivalents resulted in tens of millions of dollars of lost retirement savings

for NYSUT members,




|
i
|
|
|

__Plan participants. These payments. created impermissible conflicts of interest. Despite -its

13.  Plaintiffs allege in Count II that ING breached its fiduciary duties under ERISA
§ 404(n), 29 U.S.C. § 1104(a), by charging excessive and umeasonable fees that materially
reduced Plan participants account balances; by failing to provide complete and accurate
information regarding Plan fees .and expenses, and by engaging in self-dealing through

undisclosed revenue sharing schemes with mutval funds, mutual fund advisors and other

investment advisors (“Investment Advisors™) whose finds are offered to Plan participants by

ING. Investment Advisors paid ING to have their funds appear in the menu of options offered to

fiduciary and other duties to i’lan participants, ING selected funds "baéed on the payments it

would receive rather than an objective and_;pmdent evaluation of the merits of the funds and the

‘best interests of Plan participants. ING’s -selectionrof high-cost funds instead of widely known

and avmlable Tow-cost, hlgh quality alternatwe: substanhally diminished Plan partlclpants

' -retu‘ement savmgs

.14. . Plamuffs allege in Count III that ING engaged in prohlblted transactions under

ERISA § 406, 29 U S: C '§ 1106, through its Tevenue sharmg scheme with Investment Adwsors
ERISA ‘_pIDhlbltS the ‘transfer of plan:assets to, or the use of plan assets-by, or for the benefit of,
parties in interest. ,ERISA §-406(a)(1), 29 “U.S.C. § l‘i 06(a)(1). By engaging.in revenue sharing
kickbacks with lf_westment Advisors fhrough which Plan assets were used directly and indirectly
by IN_G for its own benefit, ING vidlated ERISA § 4d6, 29U.8.C. § 1106, and related provisions
of ERISA, |

15.  In Count TV, Plaintiffs allege that Defendants breached their fiduciary duties and
responsibilities as co-fiduciaries by failing to prevent bréaches by other fiduciaries of their duties

of prudent and loyal management and to provide complete and accurate communications.




16. | This action is brought on behalf of the Plan and seeks losses to the Plan for which
Defendants are personally liable pursuant to ERISA §§ 409 & 502(a)(2), 29 U.S.C. §§ 1109 &
1132(a)(2). In addition, under ERISA § 502(a)(3), 29 U.B.C. § 1132(a)(3), Plaintiffs seek other

- equitable relief from Defendants, including, without limitation, injunctive relief and, as available
under applicable law, a constructive trust, restitution, equitable tracing, and other equitabie relief.

17, As .a matter of substantive law, ERISA §§ 409(a) & 502(a)(2), 29 U.5.C. §§
110%(a) & '1132(3)(2) authorize participants -such as Plaintiffs to sue in a representative capacity

for losses suffered by the Plan as .a result of breaches of fiduciary - -duty.  An quropnate

procedm'al yehicle to assert.such claims‘ls a-class action pursuant:to Rule 23 of the Federal Rules.
of Civil Procedinre-(‘fFe'd. R. Civ. P.”" and Plaintiffs bring this action as.a class action on behalf
:dfallpparﬁcipants énd-beneﬁcimies of the}Plaﬁ during the Class Period. |
1. JURISDICTION AND VENUE
1 8. Subject Matter Jurlsd.lctlon Th15 Com‘t has sub}ect matter Junsdmtlon over this |
:action pursuantto 28 U.S: C §]331 andER'[SA § 502(e)(1), 29U.8.C § 1 132(3)(1)
| 19.’ Persunal Junsdxctlon ERISA provldes for natlon-mde Service - of “process.
ERISA § 502(e)(2), 29 U.8.C. § 1132(e)}(2). All of the Defendants are either residents of the |
United States or subject to service in the United States and this Court therefore has-personal
jﬁrisdictionover them. This Court also has 'ﬁersenal jurisdiction over them pursuant to Fed. R.
Civ. P, 4(k)(1)(A) because they would .all be subject to the jurisdiction of a court of general
jurisdiction in the State of New York.: |
20.  Venue. Venue is proper in this district puréuant'to ERISA § 502(e)(2), 20 U.S.C.
§ 1132(e)(2), because the Plan is admhﬁstered in this district, some or all of the fiduciary

breaches for which relief is sought occurred in this district, and/or some Defendants reside and/or

‘may be found in this district.




IX. PARTIES
A. Plaintiffs

21.  Plaintiff Betsabé Montoya is a resident of Long Beach, New York. Plaintiff
Montoya has been a member of NYSUT since 1990. Du;ing the Class Period, she was employed
‘by the Long Beach City School District. Pla:inﬁff Montoya began participating in the Plan in
1996, and has deposited over $100,000Lir;to the Plan since-that time.

22,  Plaintiff Blanche Pesce is a resident of Rockville Center, New York. Plaintiff

 the Long Beach City School Dlstnc't .PiainﬁﬁfPesce'Béganparﬁcjpaﬁng in the Plan in 1994, and
has deposited over $100,000 into the Plan since that time. |
B. .Defeﬁdants | _ ” _
23, Defendant NYSUT, NY,SUT is an employee organizaﬁon -cémprised of |
. approxiinhtely 575,000 people who ﬁork in, .or ar_e-reﬁre_d from, New York’s gchbols, colleges,
* anid healthcare fucilites. According to information prescated on NYSUT’s website, NYSUT is a
federation of more than l'l ,200 locdl unions. NYSUT estziﬁ]is‘héﬁ_NYSUT Trust.and pmvides
offices and other rescurces 0 NYSUT Trust in ordef fo assist NYSUT Trust wiﬂi.regard to its
substantizl involvement in the operation, Aadminiétrdtion, and management of the Plan,
24, Defendant NYSUT Trast. NYSUT 'Tmst is a frust established in 1983 'b}r
NYSUT for the purpose of endorsing and moniforing insurance plans, investments, and benefi{ -
programs for NYSUT members. As set forth in more detail below, NYSUT Trust, through its

substantial involvement in the operation, administration, and management of the Plan,

established and maintained the Plan as those terms are defined by ERISA.




25.  TIndividual NYSUT Trustee Defendants, On information and belief, NYSUT
Trust is managed by its Board of Trustees. The members of the Board of Trustees during the
Class Period included: |
(a) Defendant Ivan Tiger;
(b)  Defendant Roderick P, Sherm;m;
()  Defendant Lee Cutler,
(d) Defendant Kathleen M Donahue;

() Defendant Richard C., Ianuzzi;

()  Defendant Alan B. Lubin,
() Defendant JosephP. Mchghhn;
(h)  Defendant Arthur Pepper;

@  Defendant Ellen Schuler Mark;

()  Defendant Gary Tetwilliger; and .

| k) J ohn.ﬁoe Defendants 1-99 and Iane Doe Defendants '1_—799,:th.é idenﬁty ofr
whom are wiknown to Plaintiffs at thistime, -
26.. Defendant ING. ING is a corporation organized and existing under the laws of
the State of Connecticut, On Deceniber 13, 2000, ING became the successor entity to AetnaLife -
‘Insurance and Annuity Company. ING is _engaged in the business of marketing and selling

retirement products to retirement plans, including 401(k) plans, 403(b) variable annuity plans,

and 457(b) deferred compensation plans.




IV. THE PLAN
A, Nature of the Plan

1.  NYSUT and NYSUT Trust Established and Maintained a Pian as a Result of

their Extensive Involvement in the Operation, Management and
Administration of the Plan

27.  With limited exceptions not applicable here, ERISA. applies to “any employee
benefit plan if it-is established or maintained-(1) by any employer engaged in commerce or in
any industry or activity affecting commerce; or (2) by any employee organization or

organizations representing employees -engaged «in commerce or in any mdustry or actmty

affecting commerce; or (3) by both.”. ERISA § 4(a), 29 US:C. § 1003(&)

28. Pursuant o ERISA § 32)A), 29 US C. § 1002(2)(A.), the terms “emplayee

7 pensmn beneﬁt plan™ and- ‘pensmnplan” mean:

. any plan, fund, or program which was ‘heretofore or is hereafter
established or maintained by an employer or by an employee.organization,
- or by both, to the extent that by its .express .terms or as a result of
surrounding cucwnstances such plan fund or program -

(1) provides retlrement mcome to. emp"loyees or 7
(ii) results ina deferrdl of income by employees for periods extendmg to '
the “termination of covered employment -or beyond, regardless. of the

method of calculating the contiibutions made to the plan, the method of

calculating the benefits under the plan or the ‘method of dlstnbutmg
benefits from the plan.

29.  The term “employee organization” means any labor union or any organization of
any kind, or any agency or employee representation committee, association, group, or plan, in
which employees participate and which exists for the purpose, in whole or in part, of dealing

with employers conceming an employee benefit plan, or-other matters incidental to employment

relationships; or any employees’ beneficiary association organized for the purpose in whole or in

part, of establishing such a plan, ERISA § 3(4), 29 US:C. §1002(4).




30,  Here, the Plan provides retirement income to employees and results in a deferral
of income by employees for a period extending to the termination of covered employment or
‘beyond. Thus, the Plan is an employee pension benefit plan as that term is defined by ERIS.A.

31.  Furthermore, NYSUT is an employee organization engaged in commerce or an
activity affecting commerce as those terms are defined by ERISA. NYSUT is a labor union
comprised of persons who work for or retired fror_n New Yotk state schools,l colleges, and
' healtheare facilifies. _NYSUT Trust is an arm of NYSUT and an agent thereof. NYSUT Trust

has_staff located at NYSUT headguarters in -Albany as well as several of NYSU.T’S Regional

- Offices acrbss fﬁe state. Each Regional :Office has ‘a Member Benefits -fepresentative cither
housed at the- ofﬁce or visiting the office during thc course of each month for the purpose of .
| providing ‘service to ‘Jocal leaders and to mdmdual members Moreover NYSUT Trust is an
employees® beneﬁcla.ry association orgamzed for the purpose in-'whole orin- pa:rt of estabhshmg a |
plan thmugh its mvolvement a.nd partlclpatlon in prcmdmg remement and ofher beneﬁts for
_ .NYSUT members
32. Fmally, surrounding circumstances demonstrate that NYSUT and NYSUT Trust
;establi‘shgd or.m‘ajntained-the'Plan as.a result of NYSUT’s and NYSUT Trust’s -mvolvement in
the set up .and:opefation of the Plan. Speciﬁcally-, such invblvement included: |
| (a) NYSUT and NYSUT Trust selected ING as the exclusively endorsed
403(b) provider for NYSUT membes;
()  NYSUT and NYSUT Trust received millions of dollars of compensation
"in order to exclusively endorse the Plan, theréby creating an atmosphere c;f trust and

confidence that was exploited by NYSUT, N'YSUT Trust, and ING for their financial

gain and to the detriment of Plan participants;




()  NYSUT and NYSUT Trust worked in conjunction with ING to set up and
design the Plan, evaluaté investment options to ensure partictpants were provided with
appfbpriate options, monifor and oversee the Plan, and address participant complaints
regarding the Plan;

(d) NYSUT and NYSUT Trust communicated -exfensively with Plan
participants regarding the Plan, Plan assets, and Plan benefits, endorsed the Plan, and in -
conjunction with ING aggressivel_y;narketed and promoted the Plan; and

(e} NYSUT and NYSUT Trust employed “ooofdinators“ whose -salaries :

(unbeknownst o Plan participants) were paid by ING, and who -(uribeknownst to Plan
participaﬁts) functioned as agents of ING for the purpose of marketing aﬁd promoting thé‘ .
Plan .and éausjng Plan pai‘ticipants tc; invest 1heir‘reﬁrement'savinrgs in tﬁe mvesﬁpént:-. ‘
| _options offered through the Plan, |
33.  NYSUT’sand NYSUT Trust’s iﬁvolvementm the Plan was :ex_hii_:ited?by its close
| working relationship with ING throughout the Class Period, and by the .substanﬁal compensaﬁon_ ,r
and financial .incen{ives; paid by ING to NYSUT Trust. |
34.  Based on the surrounding circumstances, a-reaéonﬂble- person could ascertain ‘the
intended benefits, ben‘eﬁdiaries,b-source of financing, and proce",dures for receiving benefits with |
respect to the Plan. This information was provided in .Plan materials and dpcuments prepared -
and issued by NYSUT, NYSUT Trust, and ING Accordingly, NYSUT and NYSUT Trust

established and maintained an employee pension benefit plan under ERISA § 3(2)(A), 29 U.S.C.
§ 1002(2)(A).

-10-




35.

NYSUT?’s and NYSUT Trust’s Exclusive Endorsement Scheme Demonstrates

‘NYSUT’s and NYSUT Trust’s Substantial and Meaningful Involvement in
‘the Management and Administration of the Plan

The Department of Labor (“DOL”) has clarified by regulation the statutory plirase

“established or mainiained by an employer” As set forth in 29 C.F.R. § 2510.3-2(f), under the

following circumstances, an employer is not deemed to have established an employee pension

‘benefit plan:

(1) Participation is completely voluntary for employees;

" (2) All rights under the annuity comfract or custodial _account are

enforceable solely by the employee, by a beneficiaty of such smployee; or
by any authorized representative of such employee or b@neﬁmary,

{3) The sole involvement of the employer, other fhan pursuant {o

'. paxagraph (H(2) above is limited to any of the-following:

(i) Permlttmg annuity contractors-(which term shall include any
agent or ‘broker who offers annuity contracts or who makes
available -custodial accounts within the meaning -of section
_ 403 (b)(7) of'the Code)-to publicize their products to employees,

o '(u) Requesting information concerning pmposed funding media,
products or annulty contractors; '

(iii) Summarizing or otherwise compiling the information provided
‘with respect to the proposed funding media or products which are
" made available, or the annuity contraciors whose services are
- provided, in order to facilitate review and analysis by the
-.employees;

(iv) Collecting annuity -or custodial account comsiderations as
- required by salary reduction agreements or by agreements to

forego salary increases, remitting such considerations to annuity

contractors and maintaining records of such considerations;

{v) Holding in the employer’s name one or more group anhuity
contracts covering its employees;

(vi) Before February 7, 1978, to have limited the funding media or
products available to employees, or the annuity contractors who
could approach employees, to those which, in the judgment of the

employer, afforded employees appropriate investment
opportunities; or '

-11-



(vii) After February 6, 1978, limiting the funding media or
products available to employees, or the annuity contractors who
may approach employees, to a number and selection which is
designed to afford employees a reasonable choice in light of all
relevant circumstances. Relevant circumstances may include, but
would not necessarily be limited to, the following types of factors:

(A) The mimber of employees affected,

(B) The number of contractors who have indicated interest
in approaching employees,

{C) The variety of available products,

(D) The terms of the availablc arrangements,

(E) The adrmmstratwe bm-dens and costs to the emp’loyer .
and .

(F) The possible interference with employee performance

resulting from direct solicitation’by contractors; and '

(4) The .employer receives no direct or indirect consideration -or
compensation in cash or otherwise other than reasonable. compensation

- to cover expenses properly and actually incurred By such employer in
the performance of the .employer’s duties pursuant to ‘the salary

reduction agreements or-agreements to forego salary increases described
in this pamgmph (f) of this section,

.(Emphasis added). _
36. The .r.egu'laiion distinguishes between plans in which the spénsor. is minitally
" involved and neutral aér to the Plan such thet its activities are miinisterial in nature, -and plans m
which the sponsor meaningfully and substantially participates in the _adnlihistfation or
‘management of the plan. Where an employer offends the ideal of emplosrer neutrality through its
| level of involvement in the Plan, the Plan is subject to ERISA.
37.  'The regulation provides useful guidance asto the circumstances under which an
employee organization will bé found to have established an employee pension benefit plan.

Since, by way of example, an employer establishes or majntains a plan if it receives

-12 -




compensation in connection with the plan, it stands to reason -that the same conduct by an
employee organizaﬁon will cause the employee organization to establish or maintain a plan.

38. NYSUT and NYSUT Trust did not limit themselves to the type of ministerial
activity set forth by the DOL in 29 CF.R. § 2510.3—2(& To thé contrary, Defendants engaged in
the precise type of conduct that establishes a plan under ERISA, namely:

-« NYSUT "Trust received millions of -dollars from ING as the quid pro guo for -
NYSUT’s exclusive endoré.ement of the Plan, which constitutes direct

compensation from ING;

» -the compensation far exceeded any-..actu;i.l expenses pro-parlyl'and actually incurred
by NYSUT Tmst‘in ﬁefformance éf NYSUT Trust’s duties pursuant to the éalaxy_
feductiqn-agreeineﬁts or-agrécrﬁeﬁts tol forego salax;y-increasé’s“;

- Vthe CO'nipensation was not’by any stretch “reasonable” given the amount of the '
cndélréément*payménts:and the actusl costs 'incm;red by NYSUT Trust. |

39, NYSUT and NYSUT - Trust Were ot mere conduits of information in the
‘selectAion., -.6Peraﬁdn, or a'dﬁlinistration of the 'Plan, ‘but rather Wére rclose'ly?, actively, and |
substantially involved in esiablishing' and maintaining the l"lan, proﬁoting the Plan to NYSUT
members, and éggressively -seekiné for their and ING’s pecuniary gain participaﬁon in the Plan
by NYSUT members.

40,  For thé fbregoing reasons, the Plan is ﬁot exempt from ERISA, anri, instead, is an
employee pension benefit plan” within the meaning of ERISA § 3(2)(A), 29 US.C
§ 1002(2)(A). | |
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V. ERISA REQUIREMENTS

41. ERISA was enacted to protect, imfer alia, “the interests of participants in
employee benefit-plans and their beneficiaries.” ERISA. § 2(b), 25 U.S.C. §. 1001(b).

42. An employee benefit plan, including the Plan here, must be “established and -
maintained pursuant tora written instrument.” ERISA § 402(a)(1),29 U.S.C. § 1102(a)(1).

43.  ERISA requires that every participant in an employee benefit plan be given 2
Summaljy Plan Description (“SPD”). ERISA §§ 102(a) & 104(b), 29 U.8.C.- §§ 1022(a) &
1024(b). - ” |

44 ERISA and the Internal Revenue- Code requiire that plans file an Annual Report

Form 5500, wn‘h the Depa:rtment of Labor and the Department of the Treaswy ERISA §§ 103

&104,29 US.C. §§ 1023 &£1024, TR-C. §6058(a)

45.  The assets of an employee beneﬁt p'lan such as the Plan, nust be “held in trust by

".one. or more trustees.” ERJSA § 403(8), 29 U,‘S.C‘. .§ 1103(a); In addmon to the preceﬂm_g

ERISA requirements, none -of which was éatiéﬁea by '_D_é.fendants, the iollowing ERISA:
-proﬁsions are "relevant' to this lawsuit, | 7 7 |

46.  ERISA § 403(c)(1), 29 U:8.C. § 1103(c)(1) states “the assets of a. plan shallnw-.er |
inre to the benefit of any employer and shall be held for the exclusive -pufi}oses of providing
‘benefits to paftici_paﬁts in the plan and their benﬁﬁciaﬁés and defraying reasonable expenses of
administering the plan.”

47.  Notwithstanding exemptions set forih in ERISA § 408,29 U.S.C. § 1108, none of - |
which are applicable here, ERISA § 406, 29 US.C. § 1106, prohibits certain transacti;)ns

between the Plan and “parties ‘in. interest.” Specifically, ERISA § 4006(a)(1), 20 US.C.
§ 1106(a)(1), provides:
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A fiduciary with respect to a-plan shall not cause the plan to engage in a
transaction, if he knows or should know that such transacuon constitutes a
direct or indirect—

(A) sale or exchange, or leasing, of any property between the
-plan and a party in inferest,

(B) lending of money or other extension of credit between the plan
and a party in interest;

{0) furm.s'hmg of goods, services, or facilities between the plan
and a party in interest,

(D) transfer to, or use by.or for the benefit of a party in interest,
of any assets of the plan; or

(E) acquisition, on ‘behalf of the plan of any employer security or -
.employer eal "property in: v101at10n of section 1107 (a) of this tifle.

(Emphasis added).
48. ERISA§ 406(b)_ 20US:C, § 1106(b), provideé:
A fiduciary with: respect to aplan shall’ not——

(1) -deal with the assets of the plan in hlS own mterest or for ‘his -
©own account,

(2) -in'.hisfindividual or -in any other:capacity act in any transaction
involving the plan on‘behalf of a party (or represent a party) whose
interests are adverse to the interests of the plan or the interests-of -
its participants-or beneficiaries, or

- (3) Teceive any censiderat’ion for his own personal account from
any party dealing with such plan in connection with a fransaction
invelving the assets of the plan.

49.  ERISA defines a “party in mterest” to an employee benefit plan, in relevant part,
as: (A) any ﬁduc'iary (includ'mg, but not limited to, any adminisirator, officer, trustee, or
custodian), counsel, or employee of such employee benefit plan; (B) a person providing services
to such plan; (C) an employer any of whose employees are covered by such plan; and (D) an

employee'-organization any of whose members are covered by such plan. ERISA § 3(14),

29 U.S.C. § 1002(14).
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50.  ERISA § 502(a)(2), 29 U.S.C. § 1132(a}(2), provides, in pertinent part, that a civil
action may be brought by a participant forrelief under ERISA § 409,29U.8.C. .§ 1109.
51.  ERISA § 409(a), 29 U.S.C, § 1109(a), titled “Liability for Breach of Fiduciary
Duty,” provides, in pertinent part, that

[2]ny person who is a fiduciary with respect to a plan who breaches any of
the responsibilities, obligations, or duties imposed upon fiduciaries by this
title shall be personally liable to make good to such plan amy losses to the
plan resulting from each such breach, and to restore to such plan any
profits of such fiduciary which have been made through use of assets of
the plan by the fiduciary, and shall be subject to such other equitable or
remedial relief as the court may deem appropriate, -including removal of
such fiduciary. -

52, ERISA § 502(2)(3), 29 U.S.C. § 1132(a)(3), authorizes individual participants to -
“seek -eqﬁitﬂble relief from -Defendants, .hcluding, without limitation, injunctive relief and, as
.- ;availablé under applicable‘_law‘, a constructive trust, 'resﬁt}ltion, and other equitable relief.
- 53, ERISA §§ 404(a)(1)(A) & (B), 29 U.S:.C. §§ '1'104(&)(1)(A) & (B), provide, in
ﬁertinent-;part, that | '
- | a fiduciary shail diécha:rge 'his duties wiﬂl-resﬁect to .Ap]an'so"lely inthe
interest of the participants and beneficiaries and for the exclusive purpose
of providing benefits to participants and their beneficiaries and defraying
reasondble expenses of administering the plan, with the care, skill,
prudence, and diligence under the circumstances then prevailing that a
- prudent man acting in a like capacity and familiar with such matters would
nse in the conduct of an enterprise of a like character and with like aims.
54.  These fiduciary duties under ERISA §§ 404(a)(1)(A) & (B), 20 U.S.C. §§
1104(a)(1)(A)-& (B}, are referred to as the duties of loyalty, exclusive purpose and prudence and

are the “highest kmown to the law.” They entail, among other things:
(a) The duty to conduct an independent and thorough investigation into, and
to continually monitor, the merits of all the investment alternatives of a plan, including,

but not limited to, the mutual funds offered to participants through the Plan;
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(b)  The duty to avoid conflicts of interest and to resolve them promptly when
they oceur. A fiduciary must always administer a plan with an “eye single” to the
interests of the participants and beneficiaries, regardless of the interests of the -ﬁduciaries
themselves or the plan sponsor; and

'(6) The duty to disclose and inform, which encompasses: (1} a negative duty
not to misinform; (2) an affirmative dutyto inform Wﬁen the fiduciary knows. or should
Jnow that silence might be harmful; and (3) a duty to conve.y complete and accurate

information material to the circumstances of partici_pants and"bcneﬁciaries.

53, ERISA § 405(a), 29 US.C. § 1105(&), titled “Llabﬂ:tty for Breach by Co-

Flduclary,”pmwdes, in pertment part, that

In addition to any hablhty which he may have under any :other provision
of'this part, a fiduciary with respect to a plan shall be lidble for a breach of

ﬁduclary responsibility of another ﬁdumary with respect to the same plan |
in- the followmg circumstances:

(1) if he participates knowingly in, or knowmgly undcrtakes to conceal an

act or omission of such other fiduciary, knowmg such act or omission is a
“breach; :

(2) if, by Kis failure to comply with section 404(a)(1)[. 29 US.C.
§ 1104(a)(1),] in the administration .of his specific responsibilities which
give rise to his status as a fiduciary, he has enabled such other fiduciary to
commit a breach; or :

(3} if he has knowledge of a breach by snllch- other fiduciary, unless he
makes reasonable efforts under the circumstances to remedy the breach.

- 56, -Co—ﬁ&uciary liability is an important part of ERISA’s regulation of fiduciary
fesponsibility. Bécaﬁse ERISA permits the ﬁacﬁonaliiation of fiduciary duties, there may be, as
in this case, several ERISA fiduciaries involved.in a given issue. In the absence of co-fiduciary .
'_liability, fiduciaries would be incentivized to ignore the conduct of other fiduciaries. The result

would be a setting in which a major fiduciary breach could occur, but the reéponsib’le party could
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not easily be identified. -Co-fiduciary liability obviates this. Even if a fiduciary merely knows of
a breach, one he had no connection with, he must take steps to remedy it:

{I]f a fiduciary knows that another fiduciary of the plan has committed a
breach, and the first fiduciary knows that this is a breach, the first
fiduciary must take reasonable steps under the circumstances to remedy
the breach. ... [TThe most appropriate steps in the circomstances may be
fo notify the plan sponsor of the breach, or to proceed to an appropriate
Federal court for instructions, or bring the matter to the attention of the
- Secretary of Labor. The proper remedy is to be determined by the facts
and circumstances of the particular case, and it may be affected by the
‘rélationship of the fiduciary to the p’lan and to the co- fiduciary, the duties

and respons1b111t1es of the fiduciary in question, and the nature of the
breach

1974U.8.C: CAN 5038 5080, 1974 WL 11542
57. Plalnnﬂ's therefore bring this action in part under the authority of ERISA
| §502(a)(2) 29 U.SC. § 1132(a)(2); for relicf under BRISA § 400(a), 29 U.S.C. § 1109(a), to-
recover losses sustamed by the Plan ansmg out of the bieaches of ﬁduclary duties hy the
- Defendants for vwlatlons under ER.ISA §§ 404(a)(1) & 405(8), 29 U 8.C. §§ 1104(&)(1) &
1105(s). | |
V1. DEFENDANTS’ FIDUCIARY STATUS
- 58.  Named Fi;iﬁciarigs. ERISA Tequires every p'lén to provide for one or more
named fiduciaties of the Plan pursuant to BRISA § 402(a)(1), 29 U.S.C. § 1102(a)(1). The
person named as the “administrator” in the plan instrument is antomatically a fiduciary, and in
the absenéé of such a designation, the sponsor is the administrator. ER.ISA § 3(16)(A), 29
U.S.C. § 1002(16)(A).
59.  De facto Fiduciaries. ERISA. treats as fiduciaries not only persons f_sxpliciﬂy
named as fiduciaries under § 402(a)(1), 29 U.8.C. § 1102(g)(1), but also any other persons who

in fact perform fiduciary functions. Thus, a person is a fiduciary to the extent
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() he exercises any discretionary authority or discretionary control
respecting management of such plan or exercises any authority or control
Tespecting management or disposition of its assets, (ii) he renders
investment advice for a fee or other compensation, direct or indirect, with
respect to any moneys or other property of such plan, or has any authority
or responsibility to do so, or (iii) he has any discretionary authority or
discretionary responsibility in the administration-of such plan.

ERISA § 3(21)(A)i), 29 U.S.C. § 1002(21)(A)G).

60.  Each of the Defendants was a fiduciary with respect to the Plan and owed

- ‘fiduciary duties to the Plan and its participants under ERISA in the manner and to the extent set

forth in the Plan’s documents, through their conduct, and under ERISA.

61.  As fiduciaries, Defendants were tequired by ERISA § 404(a)(1),-A29 U.s.C.

§ 1104(a)1), to manage and administer the Plan and the Plan’s investments solely in the interest.

of the Plan’s participants.and beneficiaries and with-the care, skill, prudence, and diligence under

the circumstances then prevailing that a prudent man actmg in-a like Eapacity -and familiar with

such matters wonld use in the conduct of an -enteljprise-of a like character and with like aims.

ERISA § 404(a)(1)(B), 29 US.C. § 1104(3.)(1)(13) Defendants further. were quulred to avma' -

: engagmg in prohlblted transactions under ERISA - § 406, 29 U.B.LC. § 1106 such as ﬂagrant self-

deahng.
A, NYSUT’s, NYSUT Trust’s, and the Individual Deféndants‘ Fiduciary Status
| 62. NYSUT and NYSUT Trust are cmpldyce organizaﬁons pﬁrsuant to ERISA § 3(4),
29 US.C. §1002(4), .aﬁd fimctioned as the Plan Sponsor and Plan Administrafor, BRISA-
§ 3(16), 29 § U.B.C. 1002(16). NYSUT and NYSUT ’i“rust also were Plan fiduciaries based on
their substanﬁal.involvcment in the operation, administration, and management of the Plan.
63,  NYSUT Trust was established by NYSUT as a non-profit trust to operate for the
benefit of NYSUT members. NYSUT Trust was established to provide certain benefits directly, ‘

to negotiate with vendors on behalf of NYSUT members for other benefit programs, including
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the Plan, and to endorse and monitor benefits programs made available to NYSUT members,

including programs such as the Plan.

64,  NYSUT Trust is an arm of NYSUT, and functioned on behalf of N'YSUT and as
its agent thereof with respect to its involvement in the Plan.

65. 'NYSUT and NYSUT Trust functionsd as fiduciaries under ERISA by
participating in the management and administration of the Plan and Plan assets in a variety of
respects. NYSUT and NYSUT Trust exclusively endorsed the Plan, and worked élpsely with

ING to market promote, and administer the Plan. NYSUT and NYSUT Trust also participated

A '111 the selectmn of- mvestments offered in the Plan through its purported periodic analysis of Plan
investment options in orde:r to ensure that 'partlclpants “have the correct mvestmgnt opportunity
in: rela’uon“to the:: capamty risk- [szc] and expected. rcturn * Exhibit 1. |

- 66. NYSUT and NYSUT Trust dlso communicated dlrectly Mﬂl Plan partlclpants
- -regafding the Plan and Plan assets; such commumcatmns constituted ﬁduclary ‘acts under
ERISA. NYSUT and NYSUT -Trusfas&ﬁred NYSUT mexnﬁers that théy conild n;,ly# onNYSUT
Trust to perfonn its functions for thelr benefit. For example, bmchm‘es created by NYSU'I‘ Trust
1o describe 1ts endorsed products assured prospective investors - that “we've -done all the
background work, 3o you don’t have;to!”., and “you needn’t spend a lot of time searching for
quality :insurance and iﬁvestrﬁeﬂts. We already did.” Exﬁibit 2. ‘One brochure vouched that
every “program eﬁdo;’se_d by NYSUT Trust is researched, desigﬁed and monitored to ensure it
will etihance your lifestyle. . .. When you participate in a NYSUT benefit program, NYSUT
acts as your advocate to-ensure that you receive satisfaction.” Exhibit 3.

67. Iﬁdeed, materials provided to NYSUT members by NYSUT, NY.S.UT Trust, and

ING touted NYSUT’s endorsement and oversight of the Plan. For example, one pamphlet
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distributed by Aetna explained: “Opportunity Plus is a variable Tax-Deferred Annuity. (TDA)
that is breaking ground in the annuity industry. Working closely with New York State United
Teachers (NYSUT), Aetna . . . has designed Opportunity Plus specifically for you.” Exhibit 4.
The same pamphlet stated: “Aetna Financial Services has a history of working with NYSUT
Member Benefits to offer smart solutions for its members’ financial goals.” Jd. |

68.  Asaresult of the above described conduct, NYSUT and NYSUT Trqst functioned
as 'ﬁducial'ics for the Plau because they exercised discretionary authority or discretionary control

-respecting management of the Plan, exercised authority and conirol respecting management or

-‘dispoéition 6f _Plan assets, and had discretionary authority or discreﬁonaryrespopsibiligi in the
administration of the Plan. ERISA.§ 3E1A)ND), 20 U:SC, § 1002(21)(A){E).
| 69.  Furthermore, .as the individuals responsible ‘rfor -oversight, "gé{xemance and
management of NYSUT Trust, the Tndividual Defendants.acted on "oe“half of the NYSUT Trust,
and, in thaf iespéct, are ERiSA fiduciaries’ pursuant to ERISA § .'3(21)(A)(i), 29 -‘U.'S;C.
- § T002(21)(A)G). | | | | |
B. ING’s Fiduciary Status | _ _ _ 7
70.  ING participated in the administration of the Plan and .exercised a variety df o
ﬁ'duciaty powers. ING held and controlled Plan assets, sélected Plan investment options,
changed Plan investment options; and, generally, managed and administered the Plan on.a day-
to-day basis. In addition, ING communicated with Plan participants regarding t}m. Plan and Plan
assets through marketing and promotional materials, prospectuses, accoﬁnt statemmts; and other
materials prqvided directly to Plan participants specifically with respect to Plan assets.
71.  As aresult of the above described conduct, ING functioned as a fiduciary for the
Plan because it exercised discretiopary authority or discretionary control respecting management

of the Plan, exercised authority and control respecting management or disposition. of Plan. assets,
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and had discretionary authority or discretionary responsibility in the administration of the Plan.
ERISA § 3(Z1)(A)(3), 29 U.S.C. § 1002Q21)(A)({)-
‘ VII. DEFENDANTS’ IMPROPER CONDUCT

A. NYSUT, NYSUT Trust, and ING Breached their Duties of Prudence and Loyalty
through their Exclusive Endorsement Scheme

12. In 1988, NYSUT and NYSUT Trust exclusively endﬁrsed Aetna’s section 403(b)
annuity product which allowed for investments in both variable funds and a fixed income
account. In connection with this endorsement, Aetna agreed to pay an expense reimbursement
that initially approximated .-$;40,000 a jrear.l NYSUT and NYSUT Trust expected, and indeed,
intended that the NYSUT name would give a significant sales advantage to Aetna—the endorsed
vendor—allowing _Aefna, and subsequently ING, to capitalize on the sense of security and ﬁust :
generated by the:-e11d&.:rrseme311’c.2 | .

73." The Plan was first offered to NYSUT .members in June 1989. After

approximately five ye.aré,- ovef"2'6,000- NYSUT memibers had enrolled and held a total investment

in the Plan of approximately $735 million. ‘_Aftef ten years,.enrollment had increased to over

40,000 members, and total investment to over $2 billion. On information and belief, today more

than 53,000 current and retired NYSUT -rhembers_.participate in the Plan, with total investments

exceeding $2.3 billion.

74, In 1994, Aetna increased the endorsement fee paid to NYSUT Trust ten-fold, to

$400,000. In 2001, NYSUT Trust and ING agreed to an annual payment schedule, beginning at

! On December 13, 2000, ING became the successor enfity to Aetna Life Insurance and Annuity
Company (“Aetna™).

2 The details of the endorsement scheme and the involvement of NYSUT and NYSUT Trust in
the operation and administration of the Plan are set forth in, among other doucments, the
various agreements executed by NYSUT Trust and Actna/ING. See, e.g. Exhibits 5, 10.
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$1,852,000 in 2001, and increasing to $2,402,000 in 2006. ING agreed to make additional
‘payments commencing in 2005 based on the amount.of NYSUT member assets invested in ING
products. Later, the fee structure was changed to a per capita amount of $6 for each participating
NYSUT member in 2005 increasing annually to $8.50 per member in 2009 (expected to yield

over $4.2 million).

75.  NYSUT Trust was incentivized by the endorsement payments to expand Aetna

and ING’s business in conflict with the interests of its members. For instance, in 1994, Aetna

and NYSUT Trust began offefing -2 program called Financial Building Blocks to provide

H
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workshops .on a variety of topics 10 NYSUT members. ING advertised Financial Building
Blocks seminars as 2 source of neutrai investment information for NYSUT memibers: “There’s
no sales pltch ~ they do not _prﬁmote spéciﬁc products or services.” E}ihiﬁit 6. Internally,
however, ING viewed the seminars as a “foot in the door” 4o promote its products o NYSUT
‘members. NYSUT Trust it;self attempted fo -obscure the role that ING piayed in Financial
Building Blocks; an email to all NYSUT Trust employees dated February 5, 2001,"inst1'u.cted
them to route calls about the ‘program fo ING (thén Aeﬁlé) employees who would not identify
themsslves as such over the phoné: | |

Please make a note of the following: When we get calls for Financial
-Building Blocks, please transfer them.directly to ftwo Aetna employees].

The reason is that everyone €lse over in Aetna answers the phone ‘ING-
Aetna,” and we say FBB is NYSUT’s program with no sales agenda. We
don’t want the local Jeaders to get the wrong idea right off the bat. [The
two Aetna emplovees] answer the phones with their names, not Aetna.

Exhibit 7 (emphasis in original).
76.  In 1998, a new Aetna Financial Counseling Program (“FCP”"} to be conducted by
Ernst & Young (“E&Y™) was offered to NYSUT members. In promotional materials, NYSUT

Trust described this program as providing an “independent review” and offering unbiased




advice, See Exhibit 8 . In fact, however, according to internal ING documents, the “initial
purpose of the FCP program was to generate 403(b) leads for the Opp. Plus Producer.” Exhibit
9. In addition, ING représentaﬁves Aéapitalized on the FCP to sell NYSUT members a variety of
other products beyond the Plan, including long-term care insurance, term life insurance, Roth
TRAs, and medical insurance. Thc‘-agreement that govemgd the FCP Iéﬂected the program’s
purpose as a business generation engine for ING (then Aetna):

Aetna’s Representatives will be the only persons Menibers will be referred
~to for individualized financial -planning services pursnant to the [Plan].

All requests from Members who participate in the [Plan] for -

individualized financial planning services will be referred to Aetna or its

Representatives. The Trust will instruct E&Y to refer Members who need

or desire financisl planning servicesfo Aetna or its Representatives.

Exhibit 5.
77. In2001,NYSUT Trust‘h'jre.d. 8ix ﬁnancial services coordinators to act as a liaison
between ING and NYSUT Trust and to-oversee: the ING programs and services sponsored by the

NYSUT Trust, including the Plan. Whﬂe these caordlnators were NYSUT Trust employees, in |

fact the- coordmators ‘salaries were: pa1d enhrely by ING See Eﬂubﬂ: 10.

"{’8. Contrary to what they told NYSUT members, the coordmators supported ING in
its sales efforts, even accompanying ING sales 'agents to conferences where ING marketed its
products and presenting sales leads to ING. For example, following a conference, one

coordinator wrote io alert an TNG sales representative, with a copy to an ING regional manager,

about a potential lead:

Just a heads up . . . the president [of a local union] will.probably be calling
you next weék. He has gotten a few requests from his members for more
information about the financial planning you discussed at [a conference]

See . . . someone actually was listening!

Exhibit 11.
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79.  The ING regional sales manager responded:

youbet ... 588555553555 55555588555535553.
~ Exhibit 11.

80. A review by another ING employee captures the extent to which ING and

NYSUT plied their exclusive endorsement arrangement to promote ING’s products:

A case in point . . . was a recent dedl that was done in Chappaqua. The
union president wanted ‘no mention of specific product or company, etc.
[The coordinator} used a nice soft.selling approach and somebody in the
audience was finally baited to ask why this [sic] NYSUT approved ING
and as a result we have an exclusive. A soft sell that worked very well.
‘He has done this approach in many other places. . . .

. Exbibit12,
31 - NYSUT Trué’_c nsed only a portion of the endorsement .;p-asm'ents to pay for
additioﬁ:ﬂ account “enhancements” that were oﬂ'_'éréd ‘to Plan participants but not to -other
NY SUT meﬁabers. In 1992, for example, NYSUT Trust‘began'to aliow investors to automate
their ﬁmntlﬁfi withdrawa’ls. In1l 994, NYSUT Trﬁst started offering Plan paﬁicipants -insuran;:e

. tha’t would cover ;$500 of a member’s contributions in the event .of disability, -as well as inding

-scale hfe insurance with an optlon to purchase further protectmn In 1996 NYSUT Trust also

beganto offer free financial counseling for t]_ne families of deceased Plan participants.

82.  These features proved {.)f little use to the vast majority of Plan paiﬁcipants.
Dunng the year spanning from September 1, 2004, through August 31, 2005, only 297 investors
(out of more than 50,000) called the financial hotline. A mere-eleven members {or their spouses)
received the counseling for ill or deceased investors. Just 32 membefs received the $10,000 life
insurance payout. And the legal services plan produced only 587 simple wills, 213 healthcare
proxies, and 155 letteré. The total direct cost to NYSUT Trust of all these benefits (not including

overhead) was $1,067,000, less than one-half of what the NYSUT Trust received from ING
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during the same period. On the other hand, NYSUT members paid ING over $12,000,000 in
Mortality & Expense fees and approximately the same amount in mutual fund and other

investment costs during these twelve months. Thus, in the course of one year, NYSUT members

paid about $24 million to ING, and they received ‘“enhancements” costing dbout $1 million,

Approximately $21.3 million was retained by ING, -and approximately $1.66 million was
retained by NYSUT Trust. The funds retained by NYSUT Trust went .info the .NYSUT Trust’s
overhead, certain other costs associated with the Plan, and a pool of excess cash, controlled by
NYSUT Trust, that grew to $5.5 million by August 2005. | |

83, At no point duriﬁg the ‘Class Period -did NYSUT, NYSUT Trust, or ING _fu]ly,

“Fairly or adequately expléin'to Plan participanté the compensation that NYSUT Trust received in

order to exciusively endorse the Plan, nor the financial incentive that NY SUT Trust had-to help

ING sell the Plan. Whereas the ‘Plan was billed asbeing in the b est‘interes"ts of Plan"participants

infact, NYSUT Trust and TNG used the Plan to serve theu' own best. mterests at the expense of

Plan parhmpants and beneficiaries. NYSUT, NYSUT Trust and ING ﬂagra.ntly abused their

T position of trust dnid their duties as Plan 'ﬁdumanes ‘and"m‘"—SU‘-‘domg‘"caused‘ 'the“Plan‘and Plan -

part101pants to incur excessive fees and investment losses causad by Defendants’ imprudent and '

disloyal actions. Prudent, loyal Plan fiduciaries would have acnvely monitored the Plan in order
to ensure that it was operating in the best interests of Plan Aparﬁcipants. ‘Here, on the other hand,
Defendants operated the Plan in.a manner to maximize their financial benefits regardiess of the

impact on Plan participants’ retirement savings.
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B. Defendants Breached their Fiduciary Duties under ERISA by Charging Excessive

Fees and Failing to Adequately Monitor the Plan to Ensure-that it was in the Best
Interests of Plan Participants

84,  Under ERISA, fiduciaries are required to operate plans in the best interests of
partiéipants for the exclusive purpose of providing retirement benefits. As the DOL has made
clear in advisory opinions and pther publications, to do so, plan fiduciaries must:

| -« Establish a prudent process for selecting investment alternatives and service
providers;
+ Ensure that fees pai(‘i to service providers aﬁd other expenses of the plan are
reasonable in light of the level and quality of sér\}ices provided;
- Select'inﬁeshnent alternatives that are prudeﬁt and_aﬂéquate'l_y diversified,
- quitor investment alternatives and service providers once ~se]ecté’d to see thﬁt

they.continue to be appropriate choices.

85. " Here, Defendants failed 1o ensure that the fees péid ‘with Plan assets were

- reasonable and for necessary services, Throughout the Class Period, there were equally good or

" betier, Tower cost section 403(b) alfefiiatives fo the Plap. T

86,  Since its inception in 1989, investors in the Plan have been char_ged every year
both for expenses and an insurance charge, a so-called Mortality and Expense (“M&E™) Fee, on
‘their variable fund inveétments. A fixed-income option, in-which assets are invested in ING’s
Géneral Ac.count, carties no M&E fees, though the fees charged to the fixed-income option also
were in and of themselves excessive, particularly in light of the modest return guaranteed by the
fixed-income 6pti0n. The current M&E fee ‘is 1% of each retirement account’s variable fund

balance, and the average variable fund cost (based on disclosed fees) is 0.68%. Thus, the

average combined annual charge is 1.68%. The percentage is even higher when other fees and -
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expenses are taken into account, including the Administrative Expense Charge, an annual charge
on each anniversary of each Individual Account, and a “Surrender Charge” if a Plan participant
withdraws his or her investments from ING within a specified number of years after contract
inception.

87. In 1998, NYSUT Trust—which had a financial stake in the total amount invested

by NYSUT members—asked ING to take steps to refain teachers with large account balances -

who wanted to shift to cheaper plans. ING offered such individuals “a free consultation with an
Actna planner” as an inducement to stay. See Exhibit 13. When members continued to switch,

NYSUT Trust asked ING in 2000 to create.a cheaper slternative 'produét 40 “‘assist in Tetaining

' the 5%—6% of assets that [were] being lost to lower cost competitors each year.” Exhibit 14. As

a esiilt, a section 403(b) plan called “Opportunity hldep.endencé” was created offering direct

avoided -’Mortality and Exisense fees; but they were charged a 0.40% “Administration Fee” in

 accessto-mutual funds without insurance charges. Opportunity Independencé-investors'thérefore | -

addition to ‘the 'ap_plicable fund expenses. “The mufual funds and other investment options -

~availablethrough ‘Opportunity fIndependenc‘e‘were;.in‘somé instances, more :eXpené’iye:-thaﬁ those— -

. offered in the Opporturity Plus program. For example, Opportunity Independence—supposedly -

a’low cost alternative—offered an S&P 500 index fund with an expense ratio of 0.93%, even

- though an S&P 500 index fund costing 0.10% was offered.in Opportunity Plus. ‘Hence, even -

when purportedly éclecﬁng lower cost options, ING faﬁed"co engure that the fees"pa.id from Plan
assets were reasonable,

88.  The impact of excessive retirement plan fees is well "kr_lown‘in the industry. In the
November 2006 report by the Government Accountability ‘Office (“GAQ”) regarding 7401(k)

plan fees, Private Pensions ‘Changes Needed ito Provide 401(k) Plan Participants and the
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Department of Labor Better Information on Fees (“GAO Fees Report”), the GAO described the

impact that excessive fees have on retirement savings:

Over the course of the employee’s career, fees may significantly decrease
retirement savings. For example, a 1-percentage point difference in fees
can significantly reduce the amount of money saved for retirement.
Assume. an employee of 45 years of age with 20 years until retirement
changes employers and leaves $20,000 in a 401(k) account until
retirement. If the average annual net is 6.5 percent—a 7 percent
investment return minus a 0.5 percent charge for fees—the $20,000 will
grow to dbout $70,500 at retirement. However, if fees are instead 1.5
‘percent annually, the average net return is reduced to 5.5 percent, and the
$20,000 will grow to only about $58,400. The additional 1 percent annual

~ charge for fees would reduee the account-balance at retirement by about
17 percent :

GAO Fees Report at 7, availdble at http. Hwww, gao.gov/new. items/d0721 df.

89.. Thus Tere, as a result of Defendants’ faﬂure to prudently and loyally manage

Plan -assets rand ensure that fees paid fﬁ'orn Plan acceunts were .reasonable, Plan -participants’

retirement -sa\dngsha?xe ‘been substantiall_y diminished.

9_0.. All told, the Plan ﬁdnciaries essentially made no effort to ensure that the Plan was

only charged reasonable fees and mstead focused on maximizing the proﬁt Defendants could

i o s s ROV, e —

-milke from Plan partlcmants
9i. By failing to ensure that fees paid ﬁom Plan assets were reasonable, Defendants
‘breached their fiduciary ﬂuties under ERISA.
92.  An adequate investigaﬁcin by an impartial .ﬁdueia;y would have revealed that the
fees charged to Plan participants were unreasonable and the investment opﬁons selected by the
- Defendants were not in the Plan participants’ best interests.

C ING Engaged in an Improper Revenue Sharing Kickback Scheme with Tuvestment
Adyvisors

93.  Under the Plan, ING is responsible for selecting the different mutual fund and

investment options offered to Plan participants. ING controls this process in all respects. It
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 contributions were invested and ING allocated those contributions to the particular sub-accounts B

selects options to offer and has the authority to add or remove options at its discretion. NYSUT
Trust, an arm of NYSUT, retained the authority to periodically evaluate the investment options
in order to ensure that investment options were appropriate for NYSUT members.

94,  Technically, Plan participants in the group annuity contracts did not invest
directly in the mutual funds and other .inyestment options ING selected. Rather, they invested in
a “Separate Account” established by ING. The Separate chount established by ING kept its
assets separate from the general assets of ING and was not chargeable with any of ING’s

labilities outside of the Separate Account.

95.  The Separate Account was divided into sub-accounts that corresponded to the -

‘mutual ﬁlﬁds and other investment options available under the annuity contracts. Pursuanttothe -

contracts, Plan participants chose (from the available options) the investments in which -their

Within the Separate Account which corresponded fo the chos'en investment options. In return for

_ than' contributions, part:lmpants rccmved accumulation umits (shares) of the Separate Account

Separate Account waslike a mutual fund. When people invest in a mutual .fund they own shares

of the mutual fund; they do not have an ownership interest in the undeﬂ}nng stocks owned by the

muual ﬁmd

96.  Based on the combined contributions to the sub-accounts made by the Plan

_ participants, ING sold and purchased mutual fund or other investment shares to hold in the

Separate Account. The value of a Plan participant’s . Accumulation Units in the Separate

Account fluctuated based upon the value of the shares held within the various sub-accounts.
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97.  Mutual funds generally do not have employees and must contract with various
entities to perform manageﬁal, administrative, accounting, legal, and other setvices. Mutual
funds pay the entities providing those services. Mutual funds pass those costs on to their
investors by charging them a variety of fees, tyr;ically investment management fees, distribution
fees or commissions, and marketing or 12(b)(1) fees. A mutual fund takes these fees from
investors by paying to the investment manager, mutual fund advisor, or other service provider
out of'its ' generdl assets 2 dollar amount equal to the designated percentage of the net asset value
of all of its shares which causes the net asset value of all its shares to decrease by that
percentage. rI‘l'ms ‘here, this caused the value of the mutual fund shares. held by ING in the
Separate Account to decr.ease by that-percentage, which in turn Tedtuced the value of each Plan e
‘participant’s Accmnulatmn Umts of the Separate Account oorrespondmgly

98.. DesPlte its spemal 'rslatxonsh1p to NYSUT members as the excluswely endorsed
403(b) '.axmﬁﬂ:y ;prowder and its status as an ERISA fidudiary, ING implemented and maintained
a scheme wﬁereby Investment ,Advisor.s‘ made'ravenﬁe usl;taring paymexﬁs (_e.'g. , kickbacks) to ING )

T T based ?ﬂpoﬁ"am:ercéﬁtage'—of 'ﬂié"Plan' ‘paxﬁéipants’ '-"asﬁets"in{restea“in“ thel’mutual"ﬁmds or‘other e e =
investments ﬂuouéh ING. Upon information and belief, .paymer-lt of thé ‘kickbacks became a
-condition to incil_uding a mutual fuﬁd faxﬁil_}r"s funds in the platform of investments offered to
Pl_anparticipants. |
- 99, While, as moted aﬁove, the revenue sharing _Iﬁa_yments were calculated as a |
percentage of Plan participants”™ assets invested in the mutnal funas; or other investments through
ING, the payments bore no relationship whatsoever to the cost of providing the. services or 2
reasonable fair market value for the services. Simply put, whether a participant had $10,000 or

$100,000 in his or her account, the cost to handle transactions and maintain records was the
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same, Furthermore, the provision of these services was an inherent part of ING’s business, such
that the services provided by ING actually had no reasonable fair marlket value at ﬂl. Indeed,
upon information and belief, prior to its implementation of the revenue sharing kickback scheme,
ING provided the same services to the Investment Advisors free of charge.

100. While ING may describe the revenue sharing payments as payﬁlents for services
of one kind or another provided to the Investment Advisors, this is mercly_a tuse. At best, any

services provided were nominal and the payments, which were substantial, far exceeded

~ ‘teasonable compensation for those services. Inreality, the Investment Advisors were ot paying

* ING for the performance of services—rather they wers paying ING to include their funds in the

Plan. ING has thus ‘both ‘misused Plan participants’ -assets .and mismanaged the assets by
selecting 'invesunent.opﬁons bz;sed on revenue sharing kickbacks as qppésed to a prodent |
evaluation of the meritg .of'thé options. Basedt on ING's revenﬁe sharing Kickback scheme, ING |
Ehdsﬁ .expensi“;e .fundé thaf paid it a kickback rather than comparable (or better) performing
lowerrcost options. | |

101,  The revenue sharing payments réccived"by ING were-inappropriate for another .

fundamental reason: participants bore the cost of the kickback scheme. This is because the

Investment Advisors who participated in ING’s revenue sharing scheme‘-.covered the cost of the
r@mue sharing by increasing the fees charged to Plan participants’, Separate Accounts. Thus,
Plan participants both paid for ana suffered the consequences of ING’s revenue sharing kickback
scheme.

102, Plan fiduciaries have a fiduciary obligation to ensure that fees and expenses that
the Plan incurs are reasonable for the services provided and incurred for the sole benefit of Plan

participants and beneficiaries. By choosing mutual funds and other investments based on the
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payment of revenue sharing kickbacks as opposed to the prudent evaluation of the merits of the
fund as a Plan investment option, ING breached its fiduciary obligations. In addition, by using
Plan assets for its own benefit, and by engaging in transactions dealing with Plan assets with
parties in interest, ING engaged in prohibited transactions under ERISA.

D. Defendants Failed to Provide Complete and Accurate Information to Plan

Participants Regarding Endorsement Fees Paid to NYSUT Trust and Revenue
Sharing Kickback Fees Paid to ING

103.  In the course of its management and administration of the Plan, Defendants had

an ongoing fiduciary obligation to provide Plan psrﬁcipants with information that they knew ot

 should have known was critical ‘to the Plan parﬁeipsﬁts’ making ‘informed decisions regarding
‘the Plan and Plan investments. ‘Confrary to this responsibility, Defendants failed to provide

complete and accurate infomaﬁon-:ré;garﬂjng the Ieiaﬁonship between NYSUT Trust and ING.

104, Originally, Aetna did- not meke any disclosure at a11 regarding its financial

arrangements with NYSUT Trust. From June 1986 ﬁn'ough Novemher 1992, the Aetna

- "prospectus for Opportunity Plus stated. only that “Opportumty Plus is endorsed by [NYSUT])and
' {the NYSUT Trust], Exhibit 15. Subsequently, Aetna and ING prospectus disclosures referred

"to paymenis to the NYSUT Trust, 'but:never.sdisclosed that the payments were used to market the

Plan to teachers. Similarly, disclosures made reference to ING’s contribution to the cos’ss'
incurred by -NYSUT Trust for retaining coordinators “who assist in the management of the
Opportunity Plus program,” but -failed to reveal that, in fact, ING paid the coordinators’ salaries,
and that the Coordinstors were actively involved in marketing the Plan .and other ING products
to NYSUT members.

165, In 2001? ING proposed changing Opportunity Plus marketing disclosure language
to read: “All fees and expenses associated with Opportunity Plus including those received by

NYSUT Benefit Trust are detailed in the current prospectus, which should be read carefully prior
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“to investing or sending money.” See Exhibit 16 (emphasis added). Thereafter, NYSUT"s then-
' Executive Director of Finance and Administration wrote to ING to request that the language in

bold above be removed. He argued:

" The issue, as I’'m sure you can understand, is that [the NYSUT Trust] does
not want to advertise the financial arrangement between ING and NYSUT
Benefit Trust to our competition, This is exactly what will happen, as they
will use this information against us fo persuade potential participants
against our program. In addition, the ING type of disclosure on work site
posters could create political problems for our local presidents. We need
the support of local presidents in order to properly market this program.
As you can well imagine, competition is fierce in New York State school

_ districts. It is our position that the expense reimbursement arrangement
should -be disclosed to participants only in the prospectus. This matter
must be resolved in order to resume more active marketing and promotion
-of our program. Millions of dollars are being Tost to o competluon each
day that this matter i is. dllowed to go unresolved.

See Exhibit 16.

"106 ING rltimately agreed to compromse and proposed that the new disclosure

- ‘language read as fol]ows

Opportunity Plusis a tax deferred Vanable annuity issued by [Aeina/ING].

. All fees and expenses associated with [Opportunity Plus], including
fhose of the Trust, are detailed in the current prospectuses, . .. . which
should be read ca:refully priorto investing or sendmgmoney

See Exhibit 17.
| 107. NYSUT Trust’s Director approved this compromise language in an internal ernail,
noting its obfuscating quality: I thirk this Tang. is even better, It makes you think that the
expenses they are talking about are the expense [sic] of the ING National Trust” Exhibit 17.
7 108. Sinﬁlafljr, in 2004, a coordinator objected to 'prdSPecms_ disclosure of the per

capita fee to be paid by ING to NYSUT Trust:

I am hesitate [sic] to have the prospectus outline a reimbursement per
Opp+ client. 1 know that myself and most likely the other financial -
coordinators and probably others, often pitch ING as an exclusive carrier
of employer monies. We also have .a role in assisting ING in school
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Districts that ING may be having difficulty with. T am often asked or
simply bring up myself, that neither NYSUT nor myself receive exira
money from ING should a local choose to use them as an exclusive
carrier. Same goes when were [sic] assisting with access. Should the
prospectus outline a dollar amount reimbursement bagsed on the number of
Oppt clients, we can no longer state that, and 1 feel that we lose some of
our objectivity. I can certainly see us using that as an “off the hooks”
formula in determining the dollar amount, but would prefer not to have it
in the prospectus.
Exhibit 18.
109. By failing to provide complete and accurate information regarding NYSUT Trust
and ING’s relationship, Defendants intentionally breached their ,ﬁﬁuciary duties under ERISA.
~ VIIL ‘CAUSES ‘OF ACTION
Comnt X;
(Failure to Prudently and Loyally Manage Plan Assets in Violation of ERISA § 404(a)(1))
110. Plaintiffs incorporate herein the allegations set forth above.
111. . As alleged above, NYSUT and INYSU_T Trust are fiduciaries within the meaﬁing

o_f ERISA §3(21)(A), 29 U.S:C. § 1002(21)XA), because-of'tﬁeir- discreﬁbnmy authority, control,

-and responsibility with respect to the Plan and Plan aésets ﬂlroug'h; inter alia, their endorsement,

of the Plan, involvement in the review of Plan investment options, and extensive

communications with Plan participants regarding the Plan and Plan assets. In addition, as the

individuals responsible for oversight, governance and management of the NYSUT Trust, and,

thus, who operated on behalf of the NYSUT Trust'in carrying out its .ﬁducialjy duties to the Plan,
the Individual i)efendants also 'ﬁm-ctioned as fiduciaries pursuant to ERISA § 3(21)(A),
29 U.8.C. § 1002(21)(A).

112, ING is a fiduciary within the meaning of ERISA § 3(21)(A), 29 US.C.

§ 1002(21)(A), because of its discretionary authority and responsibility with respect to the

administration of the Plan and authority and conirol of Plan assets, through, inter alia, its




management and Aadminist‘raﬁon of the Plan on a day-to-day basis, selection of Plan investment
options, communications with participants regarding the Plan anid Plaq assets, and control of
Plan assets in participants’ separate accounts and in its own general account,
113.  As fiduciaries, Defendants were bound by the duties of loyalty, exclusive purpose
and prudence pursuant to ERISA §§ 404(&)(1)(1-‘&) & (B), 29 U.S.C. §§ 1104(a)(1)(A) & (B).
114. .I-?[ere, Defendants breached these duties in a variety of respects. Speciﬁcally,
NYSUT, NYSUT Trust, and the Individual Defendants breached their fiduciary duties by, inter
: élia: | 7
.,(a)r- Failing to iadequately- 1nv%ﬁgafe, .and evaluate the Plan 'befo;e endorsing it
exclusively .as-ﬂie-403fb) 'iﬁvestlnent-program for NYSUT members; |

()  Endorsing the Plan .excluéively for NYSUT 'memberg,w}len they knew, .or, in the
exercise:of reas@nable care should have known, that tﬁe .expenséé of the Plan were su“bstantiaiﬂy
higher than.t};bse of eqlﬁva'lent_ products available mthe marketljlace'

(c) Acceptmg substantial endorsement fees from ING failing to use such fees to
defray the reasonable costs of admnnstenng the Plan, and by "puttmg thelr own pecuniary
interests ahead of the NYSUT members in this regard,

(d) ' Actlvely 'promohng ING’s interests fo the detriment of NYSUT members,
including Plan participants and their beneficiaries; and |

(€)  Failing in any manner to remedy the conflicts of interest they pbsséssed with
respect to Plan participants as a result of ING’s payment of millions of dollars to NYSUT Trust
to endorse, support, promote, and expand the Plan.

115, ING breached its fiduciary duties of loyalty, exclusive purpose and prudence by,

inter alia:
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{a) . Paying substantial endorsement fees to NYSUT Trust as the guid pro quo for
NYSUT Trust’s endorsement of the Plan;

()  Charging unreasonable and excessive fees for administering the Plan;

(¢)  Selecting investment options based on revenue sharing kickbacks paid to ING by
Investment Advisors as opposed to based on a prudent evaluation of the merits of the
investments, which constituted disloyal self-dealing;

@ Taking for its own use and gain revenue sharing kickback -payments despite the
fact that such payments were Plan assets ‘that ING was required to 'manage and maintain for the
exclusive benefit of the Plan participants; |

(e) VCausing_-Plag participants to bear the costs of the Tevenue sharing ‘];'ickback
scheme through increased fees -.charged 1o ‘Pian accounts. by lnvestment Advisors evén thougﬁ
Plan participants received no ?heneﬁt.,ﬁ'om fhe acheme .and; to the conirary, suffered ‘sgubs_tanﬁal '
1.oésesfbecé.use ofit; | | ) | |

§3)] Actively promoting its own financial interests fo _the detriment of NYSUT .

members when dealing with members of NYSUT Trust; and

(&) .Faﬂiﬁg in any manner t6 remedy the conflict of interest’it-possessed. with respect
to Planparticipaﬁts‘ as a result of (1} the millions of dollars of payments,it made to NYSUT Tmét -
to endorse the Plan, and (2) révenue shﬁring ickback payments it received frorﬁ Investment -
Advisors. |

116. An adequate investigation by any of the Defendants-wmﬂ'd have revedled to a
reasonable fiduciary that the Plan was operated in a manner that was not in the best interests of
Plan participants, and that Defendants were acting imprudently,  disioyally, and not fpr the

exclusive purpose of providing retirement benefits to Plan participants and their beneficiaries.
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117. As.a direct and proximate result of these breaches of fiduciary duty by

Defendants, the Class suffered damages in the tens of millions of dollars.

118, .Pursuant to ERISA §§ 409 & 502(a)(2) and (2)(3), 29 U.S.C. §§ 1109(a),

1132(a)(2) & (a)(3), Defendants are liable to restore the losses to the Plan caused by their

breaches of fiduciary duties alleged in this Count and to provide other equitable relief as
appropriate.

‘Count I:

(Fallure to Provide: Complete and Accurate Informahon in Violation of ERISA § 404(a)(1))

119. Plalntlffs mcorporate herein the allegatlons set forth above.
~ 120.. This Count alleges ﬁduciary breach against all Defendants. _

121 . As ‘allege‘d above, dunng the:Class Period Defendants were ;ﬁduc'iaries within the
meamng of ERISA § 3(21)(A) 29 U S: C § 1002(21)(A) Thus, they were bound by the duties
.of loyalty, excluswe purpose and pmdence ‘

122 As further alleged above Defendants communicated extenswely with Plan
parhmpants rega:cdmg the Plan and Plan assets, which is.an act of Plan admmst‘auon and, thus,
were fiduciaries in this respect. |

123. The duty of loyalty under ERISA § 404(a)(1)(A), 29 U.S.C. § 1104(2)(1)A),
requires fiduciaries to speak truthfully to participants, not to mislead them regarding the Plan or
the Plar’s assets,-.and to disclose information thet -participants need in order to-exercise their
rights and interests under the Plan. This duty to inform participants includes an obligation to -
provide participants and beneficiaries of the Plan with complete and accurate_ information, and to

refrain from providing false information or concealing material information regarding the Plan’s
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investment options such that participants can make informed decisions with regard to
participation in the Plan, and investment options available under the Plan.

124. Defendants breached their ERISA duty to inform participants by failing to,
provide complete and accurate information regarding the Plan.

125. Specifically, NYSUT, NYSUT Trust, and the Individual Defendants breached

their duty to inform by:

(a)  Failing to provide complete and accurate information to Plan participants

_regarding their endorsement of the Plan, the amount paid to NYSUT Trust by ING for the

'endorsement, the financial incentives that NYSUT Trust had to maintain and incfease_part:icipm_lt
parﬁc@paﬁon in the Plan, and other financial support pa:ici to NYSUT Trust by ING;

. (_b) Failing to-disclose to Plan participanis the conflicts of interest that NYSUT Trust
had as a result of -ﬂ:e financial incenfives and other financial support paid to it by ING;.and -

{(c)  [Failing to-disclose to Plan participants that its endorsement of the Plan was- the

result of compensation paid to NYSUT Trust and not an evaluation of the Plan on the merits

based on whether it was in the best mt&esm of Plan participants.
126, ING breached its ERISA duty to inform by:

(a) Failing to provide complete and accurate information to Plan participants
regarding NYSUT Trust"s endorsement of the Plan, the amount paid to NYSUT Trust by ING
for the endorsement,‘thé financial incentives that NYSUT Trust had to inaintain and increase - |
participant participation in the Plan, and other financial support paid to NYSUT Trustby ING;

(b)  Failing to disclose to Plan participants the conflicts of interest thatNYSUT Trust

had as a result of the financial incentives and other financial support paid to it by ING;
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(© Failing to fully, fairly, or adequately disclose to Plan participants its revenue
sharing kickback scheme with Investment Advisors whereby ING received and retained for its
own account revenue sharing payments from Investment Advisors;

(d)  Failing to disclose that it selectgd investment options based on revenue sharing
kickbacks as oi:pose'd to objective evaluation of the merits of the options; and

{e)  Failing to disclose to Plan participaﬁts that, hotwi‘rhstanding its extensive
marketing directly to NYSUT members fout'ing the benefits of the Plan, the Plan was not
operated for the .exc;lusive'purpose of pfovidhig Tetirement benefits to Plan participants, was
substantially mﬁré expensive than .other readily available comparéh'le plans that were not
endorsed by NYSUT, ﬁnd, thus, -that the Plan was not in Plan participants’ ‘best interests.

127 ‘As a consequence of the faiiure-of Defendants to satisfy their duty fo -Aprm_fide
complete and accurate 'infomaﬁoﬁ'uﬁder ER_ISA, Plan.parﬁcipamS lackea sufficient 'informaﬁoﬁ
to make '.informea choiccs:mgmdjng the inveétnent of their retirement sa\ﬁﬂgs'in the Plan. |

128. ;D'efendaﬁts’ failﬁre-té provide -co_mpleteA and accurate information régarding_fhé
Plan-was uniform and Plan—ﬁvide,.aﬁd impacted all Plan pa_rtici_panfs the same way in‘thattnppe of
the Plan paﬁicipants received crucial, material information regarding the NYSUT Trust’s
endorsement of the Plan, and detaﬂs pertaining ﬁlereto, or ING’s revepue sharing ‘arrangement'
with Investment Advisors. _

. | 129,  As-a consequence of Defendants’ breaches of fiduciary duty, the Plan suffered
tremendous losses. If Defendants had discharged their fiduciary duties to prudently disclose
material information, the losséé suffered by the Plan would have been minimized or avoided.

Therefore, as a direct and proximate result of the breaches of fiduciary duty alleged herein, the
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Plan, and indirecily Plaintiffs and the other Class members, lost millions of dollars of retirement
savings.
130.  Pursuant to ERISA §§ 409, 502(a)(2) and (a)(3), 29 U.S.C. §§ 1109(a), 1132(2)(2)
& (a)(3), Defendants are liable to restore the losses to the Plan caused 'hy their breaches of
fiduciary duties alleged in this Count and to provide other equitable relief as appropriate.
‘Count 11
(Prohibited Transactions Pursuant to -ERISA §8 406(a)(1) and 406({b)(1) & (b)(3))

131.  Plaintiffs incorporate herein the allegations set forth sbove.

132, As alleged above, during the Class Period ING was a ﬁauciary within the
‘meaning of ERISA § 3(21)(A), 29 U:S:C. § 1002(21)(A). ING also was a party in interest as that
‘term is defined in BRISA. § 3(14),.:'29 U.S.C. § 1002(14), in that it was a fiduciary, and it
provided services to the Plan. Also as alleged above, during the Class Period NYSUT Trust was
a 'ﬁa_uciary. within the meaniﬁg of ERISA '§ 3(21)(A),.29 U.8.C. § 1002(21)(A). NYSUT Trust |
also was ﬁ;;)art_y in interest as that term is defined in ERISA § 3(14), 20 US.C. § 1002(14), in
that it ‘was aﬁdumary and an employee organization whose mé:mbers -participated in the Plan. | |
As such, ING and NYSUT Trust were subject to the prohibited transactions pr_bvis'ions of ERISA
and the regulations pertaining thereto. |

133, Pursuant to ERISA § 406(b)(1), 20 US.C. § 1106(b)(1), it is prohibited for "
fiduciaries to use their authority over plan assets to cause themselves to recéive a beneﬁt. Thus,
if the Plan sponsor or other fiduciary used its authority to place Plan assets with an Tnvestment
Advisor who returned the favor through the payment of any benefit, a prohibited transaction

occurred. It also is a prohibited transaction for.a plan fiduciary to receive compensation for his
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own personal account from any party dealing with such plan in connection with a transaction
involving the assets of theplan, ERISA § 406(b)(3), 29 U.5.C. § 1106(b(3).

134. The Plan accounts and the retirement savings invested therein are Plan assets. In
addition, the revenue sharing payments r_eceived by ING from Investment Advisors are |
themselves Plan assets: ING recéived and held the revenue sharing payments as a result of its
status as a fiduciary or its exercise -of fiduciary disc:etioﬁ, .control, ér authority, and at the
expense of Plan participants. or beneficiaries. To wit, ING received payments from Investment
Advisors in exchange for offering their furids asan ‘investment ‘option to the Plan participants,

-and the fees charged to the Plan accounts by the Investment Advisors éovered not only the fees

they would have normaliy charged, ".but also the amount .of the reveﬁueeshaxing payments they
had to make to ING. In.addition, the ré\ie_nue sharing payments came at the expense of Plan
participants m that ‘in -exchange 'for_'ﬂ_le -payments, ING selected ﬁnds that were far more
expensive than-other readily.availdﬁlc'comparablsffunds, - |

135, ING engaged in prohibited transactions pursuant to ERISA § 406(b)(1), 29 U.S.C;_
§ 1106(b)(1), by dealing with Plan éss'ets in its own interest and for its ..ovm account.
Specifically, ING imprqpeﬂy"used'Plan assets to generate revenue sharing -péyments and retained
for its own use revenue sharing payments it -reﬁeiveﬂ from Investment Advisors.

136. ING engaged in prohibited transactions pursuant to ERISA § 406(b)(1) & (3), 29
US.C. §1106 (b)-(l) & (3), by receiving compensaﬁon for its own personal account from aparty '
dealing with the Plan in connecﬁon with a fransaction involving the assets of the Plan.
Specifically, the revenue sharing payments constituted compensation from a party dealing with
the Plan (Investment Advisors) in connection with a transaction (the purpﬁrted provision of

services to the Plan by the Investment Advisors) inveolving Plan assets (the shares held in Plan
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accounts on which the revenue sharing was based and which bore the costs of the payments'
directly or indirectly). A

137. Because ING used its fiduciary authority, control, and responsibility to select
~ investment options and received substantial payments for doing so that far exceeded what could
possibly be considered reasonable compensation for the provision of any actual services to the
Plan, ING engaged in prohibited transactions pursuant to ERISA §§ 406(b)(1) & (3), 29 U.S.C.
88 1106(b}1) & .(3). ING’s direct pecuniary interest in its transactions with the Investment
Advisors compromised its exercise of its best judgment as a-fiduciary.

138. ERISA § 406(a)(1), 20 U.S.C. § ‘1106(5)(1), prohibits fiduciaries from engaging -
in atransaction if they know or should know that it constitutes, inter alza, the use by or for the
beneﬁt of a party in inferest of any assets of the. Plan, ‘Here, ING ‘engaged in prohibited
- ‘transactions in violation of this provision by using Pl_a.n assets in .order to obtain revenue sharing
‘which was a benefit for -itself, a‘par(:'y:in,interest.‘ ING also brea;th'ed_ this provision by charging
.excessivé fees to .the Plan for the services that it provided, includib,g, by way of example,
excéss‘ive M&E fees. | _

139.. ERISA § 408(5)(2), 29 U.S.C. § 1108(b)(2), provides an exemption from the
prohibitions of ERISA § ‘406(aj, 29 US.C. §.1106(a), for coniracting or making reasonable
‘arrangements with a party in interest for, inter alia, services necessary for the establishment or

operation of the plan, if no more than reasonable compensation -'i;j\paid. Here, this exemption
does not apply. The value of the services that ING purportedly provided to the Investment
Advisors in exchange for the revenﬁe sharing payments was nominal -at best, and yet, the
payments were substantial. Similarly, ING charged excessive fees to the Plan that exceeded

reasonable compensation for the services that it provided. Accordingly, ING’s conduct in
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obtaining and retaining for its own use the revenue sharing payments, and charging excessive
fees to the Plan constituted prohibited transactions under ERISA § 406(a)(1)XD), 29 U.S.C.
§ 1106@)(1)D).

140. 'NYSUT Trust engaged in prohibited transactions pursuant to ERISA §§ 406(b)(1)
and (3), 29 U.5.C. §§ 1106(b)(1)} & (3). As set forth above, ERISA § 406(b)(3), 29 US.C.
§ 1106(b)(3), prohibits a fiduciary from receiving 'oompensaﬁon from & party dealing with a plan
‘in connection with a transaction involving the assets.of the plan.

| 141.  Here, NYSUT Trust was compensated by ING, a party dealing with the Plan, for
 exclusively endorsing the Plan. The- compensation was in Vconncc';tion ‘with a tansaction
involving the assets of the Plan in that (i.) the ;endorsementl airangén_nent was itself transactioﬁ
involving the assets of the Plan; and (2) the aniounf of .thé .compensaﬁon ﬁras based .on Plan
assets. B

142.- NYSUT Trust used ;ité ‘authorit_-y, poﬁtrdl?and responsibility, which made it a
ﬁduqialjy, to endorse the services provideii 'by nﬁe to Plan participants. . NYSUT Trust ilad an
interest in the transactions that affected its eﬁerc‘i'se of its best judgmgnt ‘as a ,ﬁducialjy.
Acbordingly, NYSUT Trust engaged in prohibited transactions under ERISA §§ 406(b)(1) én'ii
(3),29 US.C. §§ 1106(0)(1) & (3). |

143. By engaging in prohibited transactions, Defendants breached their fiduciary duties
under ERISA and caused the Plan to mcur millions of dollars of lésses. Therefore, as a direct
. and proximate result of the breaches of fiduciary duty alieged herein, the Plan, and."indire.ctly
Plaintiffs and the other Class members, lost millions of dollars of retirement savings.

144, Pursuant to ERISA §§ 409 and 502(a)(2) and (a)(3), 29 U.S.C. §§ 110%(a) &

1132(a)(2) & (a)(3), Defendants are liable to restore the losses to the Plan caused by their




breaches of fiduciary duties alleged in this Count and to provide other equitable relief as
appropriate. Such relief inciudes: (a) relief for losses incurred by the Plan as a result of paying
excessive fees to ING; (b) relief for losses incurred as a resuit of investing in funds that were
selected by ING based on revenue sharing as opposed to prudent evaluation of the merits of the
funds; (c) disgorgement of excessive fees paid to ING; (d) disgorgement of revenue sharing
payments retained by ING; (e) disgorgement of .endorsement fees paid to NYSUT Trust by ING;
and (f) such other relief that is just and properunder the cirmnﬁstances.
“Count IV:
(Liability Pursuant to ERISA § 405(a) Against All Defendants)

145, Plaintiffs incorporate herein the allegations set forth shove.

146.  As alleged ab;Jve, durmg the Class Period Defendants were fiduciaries within tﬁe
fnean’ing‘of ERISA § 321)A), 29:U.S.C. 8 1002(21)(A),'because-of'their discretionary authority
and responsﬂnhty with- rwpect to the management and admuustratmn of the Plan and. authority
and control over Plan assets. ‘ o |

147, As allege«d above, ERISA § l405(a), 20 U.8.C. § 1105(2), impéses lighility on a 7 |
fiduciary, in addition to anir liability which he may have under any other provision, for a breach
- of fiduciary responsfbﬂlty of another fiduciary with respect to the same plan if he or she knows
of such a breach and fails to remedy it, knomngly participates in a breach or enables a breach.
The Defendants breached all three provisions.

148.  Knowledge of a Breach and Failure to Remedy. ERISA §-405(a)(3), 29 U.S.C.
§ 1'1G5(a)(3), imposes co-fiduciary liability on a fiduciary for a fiduciary breach by another
fiduciary if, he has knowledge of a breach by such other fiduciary, unless he makes reasonable

efforts under the circumstances to remedy the breach, Defendants knew of breaches by the other
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fiduciaries and made no efforts, much less reascnable ones, to remedy those breaches.
Specifically, Defendants knew that ING paid NYSUT Trust to endorse the Plan; that the purpose
of the endorsement was to help ING promote and market the Plan for its own financial gain; and
accordingty that ING did not operate the Plan for the exclusive purpose of providing retirement
benefits to Plan participants, Defendants also knew that none of them had ﬁrmdded complete
and accurate information to Plan participants regarding NYSUT Trust’s endorsement of the Plan
and the financial incentives and support that ING paid to NYSUT Trust w1th rcspect to the Plan.
" Notwithstanding this’ knowledge Defendants did not undertake any effort to remedy any of the
breaches alleged herein.

149. Kmowing' Participation in a Breach. ERISA § 405(a)1), 29 USC.
$ :1‘105(&)(1), imposes lability on a fiduciary fm‘ a breach of 'ﬁducialfyrresponsibilitsr of -aﬁothai‘
‘ﬁduciary'wiﬂn respect to the same plan if he participates knowingly in, or knowingly :uﬁdcrtakes |
to:conceal, an act or omission of such other fiduciary, knowing such ‘ac-:t ‘or omission is arbreaéﬁ.-
NYSUT, NY SUT Trust and the Tndividual Defendants .knowinglyf ijarﬁéipated in ING’s
‘breaches of ﬁduc1ary duty with respect to the endorsement payments in that 'they knew of and |
benefited fmm ‘the payments and sought, together with ING, to conceal the financial incentives
and support that ING paid to NYSUT Trust. ING knowingly ;participated in NYSUT’s, NYSUT
. Trust’s, and the Individual Defendants’. breaches of 'ﬁ(iuciary duty pertaining to NYSUT Trust’s -
teceipt of the endorsement payments and -incomplete d_isclosu:es pertaining thereto in that ING
knew that the payments weré made, that NYSUT’s and NYSUT Trust’s support of the Plan was
the result of the payments, and that the disclosures made by NYSUT and NYSUT Trust failed to

provide complete and accurate information regarding the Plan.
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150. Enabling a Breach. ERISA § 405(a)(2), 28 U.S.C. § 1105(a)(2), imposes
ligbility on a -fiduciary if, by failing to comply with ERISA § 404(a)(1), 29 U.S.C. § 1104(a)(1),
in tﬁe administration of his specific responsibilities which give rise to his status as a fiduciary, he
‘has enablcd another_ﬂduciary to commit a breach.

151, Defendants enabled one another’s breaches of fiduciary duty because their failure
to provide complete a.pd accurate information to the Plan participants enabled one.anocther fo
commit the breaches of fiduciary duty alleged herein. Had any of the Defendants faithfully
d‘iécharged his or her duty to prudently manage and administer the Plan and provide complete
and accurate 'informat_ion 'fo ‘Plan paﬁicipants regardipg tﬁe rélationship between NYSUT and
NYSUT Trust and ING, -Plan participants could have protected themselves from the losses
incurred by the Plan. - | |

'152. Asa dﬁec‘c and- proximateresult of the breaches of fiduciary duties alleged herein,
the -Plan,,and -jindirecﬂy Plaintiffs and.‘thc Plan’s other participantsland beneﬁciaﬁes, the Class, |
lost millions of dollars of .reﬁrement.sé.viﬁgs.

153, Pursuant to ERISA §§ 409 and 502(2)(2) and (2)(3), 29 U.S.C. §§ 1109(a) &
1132(&)(2) & (a)(3), Defendants are 11ab1e to restore the losses to the Plan caused by their
breaches -of ﬁduclax_y duties alleged in this Count and to provide other equitable relief as
appropriate. |

IX. CLASS ACTION ALLEGATIONS |

154. Class Definition. Plaintiffs bring this action as a class action pursuant to Fed. R.
Civ. P. 23(a), (b)(1), (b)(2)-, and (b)(3) of the Federal Rules of Civil Procedure on beéhalf of
Plaintiffs and the 'following; class of persons similarly situated (the “Class;’): |

Current or former NYSUT members (their heirs and/or beneficiaries) who

participated in'the Opportunity Plus 403(b) plan or the Independence Plus
403(b) plan at any time between June 1989 and December 31, 2006.

- 47 -




155. Class Period. From June 1989, when the Opportunity Plus plan was first offered
as the NYSUT endorsed 403(b) plan for NYSUT members through December 31, 2006, when
the contract between NYSUT and ING was terminated.

156. Numerosity. The members of the Class are so numerousl that joinder of all
members is impracticable, While the exact number of Class members is unknown to Plaintiffs at
‘this time, and can only be ascertained through appropriate discovery, Plaintiffs believe-&ere are
more than 53,000 members of the Class. |

157. -Commonality. -Common questions of law and fact exist as to all members of the |
. Class and pi'.edominlate over any questions affecting .sc')lely-'individual members of the Class. |
MOng the questions-of law and fact common to the Class are:

(a)°  whether Defendants breached their fiduciary duﬁes 1o Plaintiffs and 1:11émbers of
the Class by failing to act _pfud.ently and solely in the interests of the Plan’s _pai'ticipants and
beneficiaries; | |

(b) .whether Defendants failed to provide complete and accurate mformahon to Plan
participants regarding NYSUT Tmst’s excluszve endorsement of the Plan in exchange for the
payment of mllhons of dollars by ING and TNG’s revenue sharing -scheme w1th Investment
Advisors; |

_ (c)  whether ING charged excessive fees for the services that it provided to the Plan;

(d)  whether Defendants engaged in prohibited transactions under ERISA; and |

(¢)  whether the members of the Class suffered losses and, if so, the proper measure of
such losses,

158, Typicality. Plaintiffs’ claims are typical of the claims of the members of the

Class because: (a) the conduct of Defendants giving rise to the claims is identical as to all
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membefs of the Class; and (b) the losses suffered by the Plan, and, indirectly by Plan
participants, are caused by Defendants Plan-wide breaches of fiduciary duty.

159. Adequacy. Plaintiffs will fairly and adequately protect the interests of the
members of the Class and hgve retained counsel competent and experienced in ERISA class
action litigation and complex class action litigation generally. Plaintiffs have no interests
antagonistic to orin conflict with those of the Class.

160. Rule 23(b)(1)(B) Requirements. Class action status i_n this action is warranied
under Fed. R. Civ. P. 23(b)(1)(B) because prosecution of separate actions by the members of the
Class would create a risk.of .adjudicaﬁoﬁs with respect to individual members:of the Class which

would, as a practical matter, be ﬁiépositive of the interests of the other mensbers not part:les to the
actions, or stbstantially: mpau or impede their ability o protect their interests. |
“161. - ‘Other Rule 23§I3)'Reguiiements. ‘Class action status is also warranted under the
other‘-'su‘osections of -‘Fed. R;-iCiv. P. 23(b) hecause; (a) prosecution of separate .acﬁons by 'ﬂie
. members of the:Class would create ,.a‘ﬁsk of estab]iéhing:inoompaﬁble standards of conduct for
| Defendants; (b} Defendants have acted or refused 1o act on grounds generally applicabie 'té the
Class, fhcréby ‘making appropriate final injunctive, declarafofy, or other appropriate equitable' |
relief with respect to the Class asa whole; and (c) questions of law ot fact common to mermbers
. of the Class predominate over any questions affecting only individual members, énd a class.
action is superior to the other available methods for the fair and efficient adjudication of this
cohtroversy. |
X. PRAYER FOR RELI'EF
WHEREFORE, Plaintiffs pray for: -

A.  An Order compelling Defendants to make good to the Plan all losses to the Plan

resulting from Defendants’ breaches of their fiduciary duties, including losses to the Plan
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resulting from imprudent investment of the Plan’s assets; to restore to the Plan all profits the
Defendants made through use of the Plan’s assets; and to restore o the Plan all profits which the
Plan participants would have made if Defendants had fulfilled their fiduciary obligations;

B. Imposition of a Constructive Trust on any amounts by which any Def_cndant was
unjustly enriched at the expense of the Plan as the result of breaches of fiduciary dﬁty, and in
connection therewith: (1) an Order requiring NYSUT Trust to disgorge the endorsement fees
that it received from ING and pay such fees to the Plan; (2) an Order requiring ING to disgorge
revenue sharing payments it recei-ved from Investment Advisors and to pay such payments fo the
Plan; and (3) an Order reqph‘ing ING t.ol disgorge excessive fees charged to Plan accounts with
Tespect 1o its management and gdmjnistration. of the -Plan; : |

C. _An Order enjoining Defendants, and each of them, from any ﬁn’ther Viblaﬁons of
their ERISA fiduciary dbligations;

]j. An Ofder requlrmg Défendaﬁts to appbint one or.more indépendent fiduciaries to
-participate in the manageﬁent of the Plan; |

E. Amn Order ﬁwarding actual damages in the arﬁount of anylosses the Plan suffered;

F. An Order awarding pre- and post-judgment interest based on the greaiest of: (1)
‘the Defendants’ 'ihternal rates of return; (2) the Pension Benefit Guaranty Corpo.ration"s interest
rates; or (3) statutory interest rates; |

'G.  An Order awarding costs pursuant to ERISA § 502(g), 29 U.8.C. § 1132(g) and

other applicable laws or regulations;

H. An Order awarding attorneys’ fees pursuant to ERISA § 502(g), 29 U.S.C.

§ 1132(g) and the common fund doctrine;
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L An Order for équitable restitution and other appropriate equitable and injunctive

relief against the Defendants; and
g Such other and further relief as to

Dated: New York, NY
March 28, 2007

By

this- Court may seem just and proper.
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