
 
 

DELBELLO DONNELLAN WEINGARTEN Hearing Date: August 23, 2016 
WISE & WIEDERKEHR, LLP                         Hearing Time: 10:00 A.M. 
Attorneys for the Debtor 
One North Lexington Avenue 
White Plains, New York 10601 
(914) 681-0200 
Jonathan S. Pasternak 
Erica Feynman Aisner 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------X 
In re:                                    
                                     Chapter 11 
IMPORTANT PROPERTIES, LLC,    Case No. 15-22123 (RDD) 
  
    Debtor. 
-------------------------------------------------------------X 
 
 

DEBTOR’S MOTION SEEKING ENTRY OF: (I) A SALE PROCEDURES  
ORDER (A) APPROVING BIDDING PROCEDURES, (B) SCHEDULING  

AN AUCTION AND SALE HEARING;  AND (II) SALE APPROVAL  
ORDER (A) AUTHORIZING THE SALE OF ALL OF THE DEBTOR’S  

REAL PROPERTY FREE AND CLEAR OF ALL LIENS, CLAIMS  
INTEREST AND ENCUMBRANCES, (B) AUTHORIZING THE  
ASSUMPTION AND ASSIGNMENT OF THE DEBTOR’S REAL  
PROPERTY LEASE IN CONNECTION WITH THE SALE AND  

(C) GRANTING THE SUCCESSFUL BIDDER GOOD FAITH STATUS 
 
 
TO: THE HONORABLE  ROBERT D. DRAIN, 

UNITED STATES BANKRUPTCY JUDGE: 
 
 Important Properties, LLC, the above captioned debtor and debtor-in-possession ("Debtor"), 

by its attorneys, DelBello Donnellan Weingarten Wise & Wiederkehr, LLP, hereby files this motion 

(“Motion”) pursuant to sections 105(a) and 363(b), (f) and (m), 503 and 507 of title 11 of the United 

States Code, 11 U.S.C. §§ 101, et seq., as amended by the Bankruptcy Abuse Prevention and 

Consumer Protection Act of 2005 (the “Bankruptcy Code”), Rules 2002(a)(2), 6004 and 9007 of the 
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Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 2014-1 and 6004-1of 

the Local Rules for the United States Bankruptcy Court for the Southern District of New York (the 

“Local Rules”) and Administrative Guideline Order GM-331 for the United States Bankruptcy 

Court for the Southern District of New York, for entry of the following order: 

Sale Procedures Order (substantially in the form annexed hereto as Exhibit A): 

(i) establishing bidding procedures, annexed hereto as Exhibit B, to govern the 

sale (the “Sale”) of the Debtor’s real property and improvements thereon located 

at 8 Industrial Lane, New Rochelle, New York (the “Property”, as further defined 

in the Purchase and Sale Agreement  (the “PSA”, annexed hereto as Exhibit C) 

dated July 6, 2016, between the Debtor as seller and 32 North Street Realty, LLC 

as purchaser (the “Purchaser”); (ii) scheduling an auction to sell the Property, 

subject to higher and better bids (the “Auction”); and (iii) scheduling a hearing to 

approve the Sale of the Property in accordance with the Auction (the “Sale 

Hearing”). 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this Application pursuant to 28 U.S.C. §§ 157 and 

1334. Consideration of the Application is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A). 

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. This proceeding has been initiated pursuant to Bankruptcy Code §§ 105(a), 

363(b), (f) and (m), 503, 507, Bankruptcy Rules 2002(a)(2), 6004 and 9007 and Local Rules 2014-1 

and 6004-1. 
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Background 

4. On January 28, 2015 (the “Filing Date”), the Debtor filed a voluntary petition for 

reorganization pursuant to Chapter 11 of the Bankruptcy Code.  The Debtor has continued in 

possession of its property and the management of its business affairs as a debtor-in-possession 

pursuant to §§1107 and 1108 of the Bankruptcy Code. 

5. No Official Committee of Unsecured Creditors has been appointed. No trustee or 

examiner has been appointed. 

The Property 

6. The Debtor currently owns a commercial property located at 8 Industrial Avenue, 

New Rochelle, New York (the “Property”). The Property consists of a commercially zoned 

building currently occupied by Peter Friend Motorcycles, LLC (the “Tenant”). The Tenant has 

recently entered into a “triple net” 5 year lease with the Debtor as landlord, with three (3) five (5) 

year extension options thereon (the “Lease”). 

7. As the Court is aware, the first mortgage on the Property is held by an affiliate of 

the Tenant known as 32 North Street Realty, LLC, the Purchaser herein. 

8. Pursuant to Stipulation and Order entered by this Court on December 23, 2015, 

the secured claim of the Purchaser was fixed at the Allowed amount, as of the Petition Date, of 

$6,600,000. 

9. Since the Purchaser has continuously received monthly adequate protection 

payments substantially equal to contract rate debt service, Purchaser is believed to be currently 

owed no more than $6,600,000. 

10. Upon information and belief, the real estate taxes on the Property are current, and 

there are no other secured claims or encumbrances claimed or asserted against the Property or 
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the Debtor. 

Marketing Efforts 

11. The Property has been extensively marketed over the past several years in various 

fashions and by several different real estate professionals. These marketing campaigns have been 

conducted both prior to the Filing Date and since.  

12. Although the Debtor had previously received several informal offers to purchase 

the Property, due to the short term nature of the prior lease with the Tenant, i.e., a series of 2 year 

leases with the renewal being at the sole option of the Tenant, the offers received by the Debtor 

were far below what the Debtor believed the Property to be worth.  

13. After extensive negotiations between counsel for both the Debtor and the Tenant, 

the Debtor has successfully procured, and the Court approved, a new 5 year, “triple net” lease 

with the Tenant with 3 -5 year renewal options, which both the Debtor and its professionals 

believe will result in a much higher and better sale price for the Property.  

14. In addition, the Debtor recently obtained Court authorization to hire and retain 

AuctionAdvisors to conduct a marketing campaign which will culminate in an auction of the 

Property.  

15.  In order expeditiously  bring this Chapter 11 case to a close and obtain the 

highest and best price for the Property, Debtor’s counsel began negotiating with the Purchaser’s 

counsel in connection with, inter alia, a consensual liquidating plan based upon a marketing, and 

auction sale process for the Property. Under this liquidating plan, the parties negotiated a 

scenario whereby the Purchaser would act as a stalking horse, which will set a “floor” in such 

amount that will permit, even if the Debtor receives no higher bids, confirmation of a liquidating 

15-22123-rdd    Doc 53    Filed 08/01/16    Entered 08/01/16 12:31:46    Main Document   
   Pg 4 of 18



 
 

5 

plan that will result in a distribution to all allowed creditors.1 

16. The Purchase and Sale Agreement 

17. On July 6, 2016, after arms-length negotiations, the Debtor and the Purchaser 

executed the PSA. A copy of the PSA is attached hereto as Exhibit C.  Subject to this Court’s 

approval of higher and/or better offers through an auction process, the Debtor seeks approval to 

sell the Property (as defined in the PSA) to the Purchaser on the following terms and conditions: 

A. The PSA2 

Seller Important Properties, LLC 
 

Purchaser 32 North Street Realty, LLC 
 

Purchase Price 
 

  $6,500,000 in the form of a credit bid under Section 363(k) of the          
  Bankruptcy Code 
 

Deposit 
 

None 

Property 
 

All of Seller’s right, title and interest in and to the following, free and 
clear of all liens, claims, encumbrances and interests of any kind 
(including, without limitation, those of all federal, State and local taxing 
authorities):  
 

(a) The improved real property, located at 8 Industrial Lane, New 
Rochelle, New York together with all tangible personal property 
owned by the Debtor and located therein and intangible personal 
property related to the Property, and 
 

(b) The Lease.  
 

                                            
1 Even assuming the auction sale only results in the $6,500,000 credit bid of Purchaser, after the closing on the sale 
of the Property, there would remain outstanding, at most, a $100,000 unsecured claim in favor of the Purchaser. The 
other unsecured claims in the estate are approximately $100,000. The Debtor’s counsel is currently holding 
approximately $387,000 in escrow funds which were turned over by the pre-petition State Court receiver. 
Accordingly, even under such unsuccessful auction scenario there would be sufficient funds in the estate to fund a 
liquidating plan with distribution to all allowed creditors. 
 
2 The following summary is qualified entirely by the terms of the PSA.  To the extent there are any inconsistencies 
between the description of the PSA contained herein and the terms and conditions of the PSA, the terms of the PSA 
shall control. 
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Excluded Property 
 

Excluded property shall include the following which is property of the 
Seller’s Bankruptcy estate, (f) all causes of action, including, without 
limitation, Seller’s  estate causes of action under Section 542 through 553 
of the Bankruptcy Code; (g) all books and records of Seller; (h) accounts 
receivable, if any; and (i) funds on hand and on deposit in banks, 
including monies being held in escrow with Seller’s counsel.   
 

Representations and 
Warranties; 
Covenants 
 

The representations and warranties and covenants are customary for a 
transaction of this type, including, without limitation, representations  
and warranties regarding the authority to enter into the sale transaction 
and the agreement to abide by all laws with respect to the sale, litigation, 
material contracts, permits, environmental matter, ownership of Property, 
taxes and condition of the Property, the best efforts of the parties, notices 
and consents, access to information and the risk of loss. 
 

Bid Protections $30,000 expense reimbursement in the event Purchaser is not the 
successful bidder 
 

Closing Date 
 

The closing shall take place on the earlier to occur of, ten (10) business 
days following receipt by Purchaser’s counsel, via facsimile and email, a 
final and non-appealable sale approval order. 
 

 
RELIEF REQUESTED 

18. By this motion, the Debtor is seeking entry of the Sale Procedures Order, 

substantially in the form annexed hereto as Exhibit A.  

BASIS FOR RELIEF 

I. The Sale Procedures Order  
 
 A. The Proposed Bidding Procedures 

19. The Sale of the Property pursuant to the PSA is subject to higher and/or better 

offers. In order to ensure that the highest and best offer is received for the Property, the Debtor 

has established the proposed Bidding Procedures to govern the submission of competing bids at 

an Auction. Accordingly, the Debtor seeks this Court’s approval of the Bidding Procedures set 
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forth in Exhibit B and incorporated herein in their entirety. 

20. The Bidding Procedures provide that bidders submit initial overbids in an amount 

of $50,000, with each subsequent higher and better offer being in increments of not less than 

$25,000.  

21. The Debtor requests that the Court authorize Purchase to receive, in consideration 

of acting as a “stalking horse” herein an expense reimbursement of $30,000 in the event that it is 

not the successful bidder at auction. Purchaser is not, however, requesting a “break-up” fee. It is 

submitted that the expenses reimbursement amount is reasonable and was necessary in order to 

procure the Purchaser’s offer. 

22. All bids submitted for the purchase of the Debtor’s Property shall remain open, 

and all deposits held in the attorney escrow account of the Debtor’s counsel until the sale of the 

Property to the Successful Bidder is consummated.  In the event that the Successful Bidder is 

unable to consummate on the sale of the Property, the next highest and/or best bidder (the 

“Backup Bidder”) will then be required to consummate on the sale of the Property. 

 B. Bidder Qualification 

23. In order for a potential purchaser of the Property to qualify as a Bidder, the 

Debtor proposes that the purchaser’s Competing Bid must be received by September 23, 2016 

at 5:00 p.m. (the “Bid Deadline”).  To be considered a Qualified Competing Bid, each 

Competing Bid must comply with all of the following requirements: 

(a) it is in writing and is irrevocable through a closing of the sale of the Property;  
 

(b) it includes a duly authorized and executed purchase and sale agreement, 
substantially in the form of the PSA, as well as copies of such materials marked to 
show any amendments and modifications to the Purchase Agreement (the 
“Marked Agreement”) and a marked copy of the proposed order to approve the 
Sale by the Bankruptcy Court; 
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(c) it provides for (i) a cash purchase price for the Property, expressed in U.S. 

Dollars, of not less than  $6,550,000; 
 
(d) it includes written evidence of a firm, irrevocable commitment for financing, or 

other evidence of ability to consummate the proposed transaction, that will allow 
the Debtor to make a reasonable determination as to the Bidder’s financial and 
other capabilities to consummate the transaction contemplated by the Marked 
Agreement; 

 
(e) it is not conditioned on any contingencies, such as, without limitation: (i) the 

outcome of unperformed due diligence by the Bidder, and/or (ii) obtaining 
financing; 

 
 (f) it includes an acknowledgement and representation that the Bidder: (i) has had an 

opportunity to conduct any and all required diligence regarding the Property prior 
to making its offer; (ii) has relied solely upon its own independent review, 
investigation and/or inspection of any documents and/or the Property in making 
its bid; (iii) did not rely upon any written or oral statements, representations, 
promises, warranties or guaranties whatsoever, whether express or implied (by 
operation of law or otherwise), regarding the Property or the completeness of any 
information provided in connection therewith or the Auction, except as expressly 
stated in the Marked Agreement; and (iv) is not entitled to any expense 
reimbursement or break-up fee in connection with its bid; 

 
(g) it includes evidence, in form and substance reasonably satisfactory to the Debtor, 

of authorization and approval from the Bidder’s board of directors (or comparable 
governing body) with respect to the submission, execution, delivery, and closing 
of the Marked Agreement; and 

 
(h) it is accompanied by a good faith deposit in the form of a wire transfer (to a bank 

account specified by the Seller), certified check or such other form acceptable to 
the Seller, payable to the order of the Seller (or such other party as the Seller may 
determine) in an amount equal to 10% of the Competing Bid.  

 

24. For the avoidance of doubt, and notwithstanding the foregoing, any overbid 

submitted by the Purchaser at any Auction on substantially the same terms as its initial offer 

(apart from any increase in price) shall be a Qualified Competing Bid. 

25. The Debtor believes that this aforementioned proposed Bidding Procedures are 

fair and reasonable and will permit all parties truly interested in acquiring the Property an 
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opportunity to submit a bid that can be weighed or compared against the Purchaser’s stalking 

horse offer. 

C. The Proposed Bidding Procedures Are Adequate and Should Be Approved  
 

26. In determining whether bidding procedures governing the sale of a debtor’s 

Property are adequate, Court have consistently deferred to the debtor’s business judgment for 

their specific industry. See, In re Integrated Resources, Inc., 147 B.R. 650, 656-57 (Bankr. 

S.D.N.Y. 1992)(holding that where overbid procedures are negotiated by the chapter 11 debtor, 

the business judgment rule applies and said procedures are “presumptively valid”).  

27. Furthermore, the purpose of bidding procedures is to solicit the highest and best 

bid, which would in turn best benefit the creditors. In re Financial News Network Inc., 980 F.2d 

165 (2nd. Cir., 1992)(stating that the bankruptcy court's principal responsibility relating to 

bidding procedures that govern sale is to secure best possible bid for benefit of creditors). 

28. Thus, courts deem appropriate those bidding procedures intended to maximize the 

value of the debtor’s estate. See, e.g., Financial News, 980 F.2d at 170-71 (allowing bidder to 

supplement one of two bids for Chapter 11 debtor's Property after bidding was closed since the 

revision was consistent with both rules by which particular auction was being conducted and 

reasonable expectations of bidders); Integrated Resources, 147 B.R. at 656-57. 

29. The Debtor believes that the Bidding Procedures proposed will additionally 

procure serious parties interested in acquiring the Property and will result in realizing the full 

value of the Property. The Debtor’s Bidding Procedures are designed to facilitate a competitive 

bidding process in an expeditious manner, especially in light of the fact that the Debtor has 

significant time constraints to sell and close under the PSA. The Bidding Procedures will allow 

the Debtor to conduct the Auction in an open fashion that will encourage participation from those 
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bidders that demonstrate they are financially capable to consummate the transaction.  

30. In addition, the Bidding Procedures provide for an “overbid” provision. For a 

Competing Bid to be considered, it must be in a cash amount of at least 6,550,000, which amount 

equals the aggregate amount of the Purchase Price plus $50,000 in an initial overbid increment 

(the “Initial Minimum Overbid”). 

31. The Initial Minimum Overbid is necessary not only to compensate the Debtor for 

the risk that it assumes in foregoing a known, willing and able purchaser for a new potential 

acquirer and additionally to ensure that there is an increase in the net proceeds to the estate.  The 

Debtor believes that the Initial Minimum Overbid will enable competitive bidding and maximize 

the value of the Property, without a chilling effect. 

32. The Debtor believes, in its business judgment that the Bidding Procedures are 

adequate and will result in maximizing the value of its Property and are therefore appropriate 

under the relevant standards governing auction proceedings.  

D. The Proposed Form and Manner of Notice of Sale is Adequate 

33. Bankruptcy Rule 2002(a) and (c) requires the Debtor to notify creditors of the 

proposed sale of the Property, including the date, time and place of the Auction, terms of the Sale, 

and the deadline for filing any objections.  

34. The Debtor proposes to comply with these requirements by serving via first class 

mail within three (3) days of entry of the Sale Procedures Order copies of: (i) Sale Procedures 

Order; (ii) Bidding Procedures; and (iii) this Motion.   

35. The Debtor proposes to serve the following parties: (i) the Office of the U.S. 

Trustee; (ii) counsel to the Purchaser; (iii) all taxing authorities including the City of New 

Rochelle; (iv) counsel to the Tenant; (v) all known creditors, whether disputed, unliquidated or 
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contingent, of the Debtor; (vii) all entities known or reasonably believed to have asserted a lien, 

claim, interest, or encumbrance in any of the Property, (viii) all potential buyers known by the 

Debtor as having previously expressed interest in acquiring any of the Property, and (ix) all 

parties that have requested notice pursuant to Bankruptcy Rule 2002. 

36. The Debtor also proposes to advertise the foregoing through the Auctioneer as set 

forth below.  

37. The Debtor submits that the foregoing notice fully complies with the requirements 

set forth in Bankruptcy Rule 2002 and 6004. Based upon the foregoing, the Debtor respectfully 

request that this Court approve the form and manner of the notice proposed above. 

 
F.  The Auction 

  
38. If the Seller receives one or more Qualified Competing Bids in addition to the 

PSA, the Seller will, through its proposed auctioneer, Auction Advisors (“Auctioneer”),  conduct 

the Auction to select the highest or best bid for the Property (the “Successful Bid”).  The 

Auction, which shall be transcribed or recorded to the extent required under New York local 

practice, shall be held at 10:00 a.m. (prevailing Eastern time) on September 28, 2016 at 11:00 

a.m. at the offices of at the offices of Debtor’s counsel, DelBello, Donnellan Weingarten Wise & 

Wiederkehr, LLP, One North Lexington Avenue, 11th Floor, White Plains, New York 10601, or 

such other location as shall be agreed by the Debtor and the Purchaser and timely communicated 

to all entities entitled to attend the Auction. 

39. The Seller, in concert with the Auctioneer, will conduct the Auction in any 

manner and upon any terms and conditions satisfactory to the Court, permitted by the PSA, and 

consistent with the Bidding Procedures, that will achieve the maximum value for the Property.  
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Such terms and conditions may include, by way of example, one or more rounds of sealed or 

open bids from the Purchaser and any Bidder who submitted a Qualified Competing Bid.  The 

initial bid at the Auction shall be the highest or otherwise best bid, as determined by the Debtor 

in its reasonable discretion, as among the Purchaser’s bid and any Qualified Competing Bids, 

and such initial bid shall be announced to the Purchaser and any other Bidder submitting a 

Qualifying Competing Bid at the commencement of the Auction. 

40. Any subsequent bidding for the Property at the Auction shall be in increments of 

at least Twenty-Five Thousand Dollars ($25,000.00) or any other reasonable amount established 

by the Debtor at the Auction.   

41. At the conclusion of the Auction, the Debtor shall submit the Successful Bid to 

the Court at the Sale Hearing, for entry of a Sale Approval Order.  Any Bid that fails to comply 

with the Bidding Procedures or any other procedures established at the Auction may be refused. 

42. If no Qualified Competing Bids are received, the Debtor and the Purchaser intend 

to seek immediate Court approval of the PSA without conducting an Auction. 

43. Prior to the conclusion of the Auction, the Debtor, in concert with the Auctioneer, 

will (a) review and evaluate the Purchaser’s bid and each Qualified Competing Bid, (b) identify 

the highest or otherwise best offer for the Property received at the Auction (such bid, the 

“Successful Bid” and the bidder making such bid, the “Successful Bidder”) and (c) communicate 

to the Purchaser and the Qualified Competing Bidders the identity of the Successful Bidder and 

the details of the Successful Bid.  The determination of the Successful Bid by the Purchaser shall 

be final, subject to approval by the Court. 

44. The Debtor will sell the Property to the Successful Bidder pursuant to the terms of 

the Successful Bid upon the approval of such Successful Bid by the Court at the Sale Hearing. 
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45. For the avoidance of doubt, the Debtor shall not consider or support any bid 

(whether or not such bid is a Qualified Competing Bid) for any of the Property received after the 

close of the Auction. 

46. If, following the entry of the Sale Approval Order, the Successful Bidder fails to 

consummate the Sale because of a breach or failure to perform on the part of the Successful 

Bidder, the highest or otherwise best bid (“Back-Up Bid”) will be deemed the new Successful 

Bid, and the Debtor will be authorized and directed to consummate the Sale with the bidder who 

submitted the Back-Up Bid without further order of the Court.  In such case, the good faith 

deposit of the Successful Bidder shall be forfeited to the Debtor and the Debtor shall have the 

right to seek any and all other remedies and damages from the defaulting Successful Bidder to 

the extent permissible under the applicable purchase agreement and applicable law.   

   II. This Court Should Approve the Sale of the Debtor’s Property to the 

Successful Bidder 

47. As set forth above, on July 6, 2016, the Debtor entered into the PSA with 

Purchaser which provides for a sale of all of the Debtor’s Property. The agreed Purchase Price is 

$6,500,000. 

48. Following the Auction, the Debtor will seek this Court’s approval of the sale of 

the Debtor’s Property free and clear of all liens, claims, interests and encumbrances to the 

Successful Bidder.  

49. All of the sale proceeds will be held is escrow by Debtor’s counsel, with all liens, 

claims, interests and encumbrances, if any, to attach to the proceeds in accordance with Section 

363(f) of the Bankruptcy Code, pending further Order of the Court.  

50. The estimated claims of the Debtor’s estate are as follows: 
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a) Administrative expenses (professional fees and expenses) of 
approximately $125,000 (anticipated through closing) which 
does not include the Auctioneer’s fee in the minimum amount of 
$77,500 (which includes expense reimbursement) plus any 
additional commission due in connection with the sale;  
 

b) Secured claim of Purchaser in the allowed amount of 
$6,600,000; 

 
c) General unsecured claims of $100,000. 

 
 

In light of the $387,000 escrow funds being held by the Debtor, there are sufficient funds even at 

the initial Purchase Price to satisfy the secured claim in full, thereby satisfying the requirements 

of a sale under Section 363(f)(2) of the Bankruptcy Code.  

51. Pursuant to Section 363 (b) and (f) of the Bankruptcy Code, the Debtor seeks 

entry of an order authorizing the sale, assignment and transfer the Property. Section 363(b)(1) of 

the Bankruptcy Code provides, in pertinent part, "The trustee, after notice and a hearing, may 

use, sell or lease, other than in the ordinary course of business, property of the estate."  §363 (f) 

of the Code states as follows: 

(f) The trustee may sell property under subsection (b) or (c) of this section free 
and clear of any interest in such property of an entity other than the estate, only 
if-- 
 
(1) applicable nonbankruptcy law permits sale of such property free and clear of 
such interest; 
 
(2) such entity consents; 
 
(3) such interest is a lien and the price at which such property is to be sold is 
greater than the aggregate value of all liens on such property; 
 
(4) such interest is in bona fide dispute;  or 
 
(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 
money satisfaction of such interest. 
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52. The conditions set forth in 11 U.S.C. §363(f) are in the disjunctive, which means 

that only one of the tests must be met. The Debtor believes that the Purchase Price for the sale of 

the Property in this manner is in the best interests of the estates and their creditors, for a variety 

of reasons, including the following: (i) the Debtor believes that an immediate sale of the Property 

is in the best interests of creditors and the estate at large; (ii)  the Purchase Price is adequate and 

represents the minimum fair market value of the Property  to be sold; and (iii)  the sale proceeds 

will be used to satisfy the secured claim and, result in a distribution to unsecured creditors after 

payment of the Chapter 11 administrative expenses. 

53. It is therefore submitted that Section 363(f) will be satisfied and an immediate 

sale of the Property is in the best interests of creditors and the estate and will prevent 

unnecessary, irreparable harm to the creditors and the estate.  

54. In connection with this motion, the Debtor proposes to invite interested parties to 

make higher or better offers by way of conducting an auction of the Property in contemplation of 

sales free and clear of all liens, claims, interests and encumbrances, with all such liens, claims, 

interests and encumbrances to attach to the sale proceeds. 

55. The Debtor seeks authority to conduct the Auction free and clear of all liens with 

the liens to attach to the proceeds of sale (i.e., gross proceeds, less expenses) pursuant to 11 

U.S.C. §363(f). Since the Auction contemplated hereby is not in the ordinary course, its 

authorization requires notice and a hearing pursuant to Section 363(b) of the Code. Auction sales 

are specifically authorized under the Bankruptcy Code and F.R.B.P. Rule 6004(f) provides that, 

“All sales not in ordinary course of business may be by private sale or public auction.” 

56. It is within the discretion of the Court to determine whether to approve or 

disapprove of a method for the disposition of property.  In re Alves, 52 B.R. 353 (Bankr. D.R.I. 
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1985); See, generally, In re Stogsdill, 102 B.R. 587 (Bankr. W.D. Tex. 1989). As stated above, 

the Property constitutes substantially all of the Debtor’s assets. 

57. The Debtor respectfully submits that the PSA, subject to higher and better offers 

received at an Auction, will provide the greatest recovery for the Debtor’s estate than would be 

provided by any other available alternative. In addition, the terms and conditions of the PSA will 

be tested in the market through an auction process, which will support the fairness and 

reasonableness of the consideration being received. Therefore, the Debtor requests that the Court 

authorize and approve the Sale of the Property. 

 B. Request for Assumption and Assignment of the Lease 

 57. In connection with and ancillary to the Sale, the debtor requests that it be 

authorized to assume and assign the Lease (“Exhibit “D” annexed hereto) to the Purchaser 

pursuant to Sections 365(a) and 363(b)  of the Bankruptcy Code,. 

 58. There are no cure amounts or claims that would be due in connection with such 

assumption and assignment. 

 59. The assignment of the Lease to the purchaser is required under the PSA.  

 60. The Debtor therefore requests that it be permitted to assume and assign the Lase 

to the Purchaser in connection with the Sale.  

 C. Protections as a Good Faith Purchaser 

61. Section 363(m) of the Bankruptcy Code protects a good-faith purchaser’s interest 

in property purchased from a debtor notwithstanding that the sale conducted under Section 

363(b) is later reversed or modified on appeal.  See Allstate Ins. Co. v. Hughes, 174 B.R. 884, 

888 (S.D.N.Y. 1994) (“Section 363(m) . . . provides that good faith transfers of property will not 
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be affected by the reversal or modification of an unstayed order, whether or not the transferee 

knew of the pendency of the appeal”).   

62. The selection of the Successful Bidder will be the product of an arm’s-length, 

good-faith negotiation in a competitive purchasing process.  Based on the record to be made at 

the Sale Hearing, the Debtor will request a finding that the Successful Bidder is a good-faith 

purchaser entitled to the protections of Section 363(m) of the Bankruptcy Code. 

NOTICE 

63. Notice of this Motion has been provided to (i) the Office of the U.S. Trustee; (ii) 

counsel to the secured creditor/ tenant/ purchaser; (iii) all taxing authorities; (iv) counsel to the 

Purchaser; (v) all known creditors of the Debtor; (vi) all entities known or reasonably believed to 

have asserted a lien, claim, interest, or encumbrance in any of the Property, (v) all potential 

buyers known by the Debtor as having previously expressed interest in acquiring any of the 

Property, (vi) the United States Trustee and (vii) all parties that have requested notice pursuant to 

Bankruptcy Rule 2002. The Debtor submits that said notice is adequate and proper. 

NO PRIOR REQUEST 

64. No prior Motion for the relief requested herein has been made to this or any other 

Court. 

CONCLUSION 

65. For all of the foregoing reasons, the Debtor respectfully requests entry of (i) the 

Sale Procedures Order, substantially in the form annexed hereto as Exhibit A, and (ii) after the 

Auction and a Sale Hearing, entry of the Sale Approval Order, substantially in the form annexed 

hereto as Exhibit D. 
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66. WHEREFORE, the Debtor respectfully requests that the Court grant all of the 

relief requested herein, together with such other and further relief as is just and proper under the 

circumstances. 

Dated: White Plains, New York 
August 1, 2016 

DELBELLO DONNELLAN WEINGARTEN 
WISE & WIEDERKEHR, LLP                             
Attorneys for the Debtor 
One North Lexington Avenue 
White Plains, New York 10601 
(914) 681-0200 

 
By:/s/__Jonathan S. Pasternak__________ 

Jonathan S. Pasternak 
Erica Feynman Aisner 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------X 
In re:                                    
                                     Chapter 11 
IMPORTANT PROPERTIES, LLC,    Case No. 15-22123(RDD) 
  
    Debtor. 
-------------------------------------------------------------X 

 
ORDER (I) APPROVING BIDDING PROCEDURES, (II) APPROVING A 

BREAK-UP FEE TO STALKING HORSE OFFEROR, AND (III) 
SCHEDULING AN AUCTION AND SALE HEARING 

 
 Upon the motion (the “Motion”) of Important Properties, LLC, the above captioned 

debtor and debtor-in-possession in the above-captioned Chapter 11 case (the “Debtor”), by its 

attorneys, DelBello Donnellan Weingarten Wise & Wiederkehr, LLP, seeking entry of an Order 

(i) establishing bidding procedures, annexed hereto as Exhibit A to govern the sale (the “Sale”) 

of substantially all of the Debtor’s real and personal property (the “Property”), as further defined 

in the Purchase and Sale Agreement (the “PSA”, annexed to the Motion as Exhibit C), dated July 

6. 2016 between the Debtor and  32 North Street Realty, LLC (the “Purchaser”); (ii) approving 

the Expense Reimbursement (as defined in the PSA); (iii) scheduling an auction to sell the 

Property, subject to higher and better bids (the “Auction”); and (iv) scheduling a hearing to 

approve the Sale of the Property in accordance with the Auction (the “Sale Hearing”), and a 

hearing having been held to consider the Motion on August 23, 2016, and it appearing that all 

objections, if any, having either been resolved, withdrawn or overruled, and good and sufficient 

cause having been shown,  it is hereby 
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ORDERED, that the relief requested in the Motion is granted, as set forth herein by the 

provisions of this Order.  All objections to the relief requested in Part I of the Motion that have 

not been withdrawn, waived, or settled as announced to the Court at the hearing on this Motion 

or by stipulation filed with the Court, are overruled; and it is further 

ORDERED, that the Debtor is authorized to conduct an auction for the sale of the 

Property in accordance with the Bidding Procedures annexed hereto as Exhibit A, which Bidding 

Procedures are hereby approved; and it is further 

ORDERED, that the deadline for submitting bids to become Qualified Bids is September 

23. 2016 , at the offices of Debtor’s counsel, DelBello Donnellan Weingarten Wise & 

Wiederkehr, LLP, One North Lexington Avenue, White Plains, New York 10601, Attn: Jonathan 

S. Pasternak, Esq. and Erica Feynman Aisner, Esq. and Debtor’s counsel shall promptly provide 

copies of such Qualified Bids to Purchaser’s counsel; and it is further 

ORDERED, that if any Qualified Bids are received in accordance with the Bidding 

Procedures, the Debtor, through AuctionAdvisors, will conduct an Auction commencing on 

September 28, 2016 at 10:00 a.m., the offices of Debtor’s counsel, DelBello Donnellan 

Weingarten Wise & Wiederkehr, LLP, One North Lexington Avenue, 11th Floor, White Plains, 

New York 10601; and it is further 

ORDERED, that the Expense Reimbursement in the amount of $30,000 to the Purchaser 

is hereby approved, effective immediately, and shall be payable as set forth in the PSA; and it is 

further 

 ORDERED, that a hearing shall be held before the Honorable Robert D. Drain, United 

States Bankruptcy Judge, at the United States Bankruptcy Courthouse, 300 Quarropas Street, 

White Plains, New York 10601, Courtroom 118, on October __, 2016 at 10:00 a.m. or as soon 
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thereafter as counsel may be heard (the “Sale Hearing”), to confirm the results of the Auction, 

authorize the sale of the Property, based upon the results of the Auction, and grant such other 

related relief as may be deemed necessary or proper by the Court; and it is further  

ORDERED, that counsel to the Debtor shall file with the Bankruptcy Court a report of 

Qualified Bids no later than September 26, 2016 at 5:00 p.m., which report shall indicate, inter 

alia, whether the Debtor intends to go forward with the Auction; and it is further 

ORDERED, that objections to the relief to be considered at the Sale Hearing shall be 

filed by September __, 2016 at 5:00 p.m. with the Bankruptcy Court at the Court’s website 

https://ecf.nysb.uscourts.gov/cgi-bin/login.pl (password and log in required), with a copy 

delivered directly to Chambers and served upon counsel to the Debtor, DelBello Donnellan 

Weingarten Wise & Wiederkehr, LLP, One North Lexington Avenue, White Plains, New York 

10601, Attn: Jonathan S. Pasternak, Esq. and Erica Feynman Aisner, Esq.; and it is further 

ORDERED, that, notwithstanding the possible applicability of Bankruptcy Rules 

6004(h), 7062, 9014 or otherwise, the terms and conditions of this Order shall be immediately 

effective and enforceable upon its entry; and it is further 

ORDERED, that to the extent that this Order is inconsistent with any prior order or 

pleading with respect to the proposed sale transaction, the terms of this Order shall govern; and it 

is further; 

ORDERED, that the Court shall retain jurisdiction over any matter or dispute arising 

from or relating to the implementation of this Order; and it is further  

ORDERED, that (a) the Debtor shall serve this Order along with the Bidding Procedures 

upon: (i) the Office of the U.S. Trustee; (ii) all taxing authorities; (iii) counsel to the Purchaser; 

(iv) all counterparties to each of the Debtor’s executory contracts and/or leases; (vi) all known 
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creditors of the Debtor; (vii) all entities known or reasonably believed to have asserted a lien, 

claim, interest, or encumbrance in any of the Property, (viii) all potential buyers known by the 

Debtor as having previously expressed interest in acquiring any of the Property, and (ix) all 

parties that have requested notice pursuant to Bankruptcy Rule 2002 within three (3) business 

days of entry of this Order. 

Dated: White Plains,  New York 
August __, 2016 

 
 

___________________________________   
HONORABLE ROBERT D. DRAIN 

 UNITED STATES BANKRUPTCY JUDGE 
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Bidding Procedures 

 Set forth below are the bidding procedures (the “Bidding Procedures”) to be employed with 
respect to the transactions contemplated by the Purchase and Sale Agreement between Important 
Properties, LLC (the “Seller”) and 32 North Street Realty LLC (the “Buyer”), dated as July 6, 2016 (the 
“Purchase Agreement”), concerning the sale of the Property (defined below).  

 
Capitalized terms used but not defined herein shall have the meanings ascribed to them in the 

Purchase Agreement.  In the event of any inconsistency between the provisions of these Bidding 
Procedures and the provisions of the Purchase Agreement, the Purchase Agreement shall control.  Any 
person or entity interested in the specific terms of the Sale (defined below) should refer to the Purchase 
Agreement, a copy of which is available from counsel to the Seller, DelBello Donnellan Weingarten Wise 
& Wiederkehr, LLP, One North Lexington Avenue, 11th Floor, White Plains, New York 10601, Attention: 
Jonathan S. Pasternak, Esq., Telephone: (914) 681-0200, Facsimile: (914) 684-0288, email: 
jpasternak@ddw-law.com. 
 
 The Seller has determined that: (A) the transactions contemplated by the Purchase Agreement 
(such transactions being referred to collectively as the “Sale”) shall be subject to competitive bidding as 
set forth in these Bidding Procedures; (B) the transfer of the Seller’s rights, title and interests in and to the 
Property (as defined below) shall be subject to approval by the United States Bankruptcy Court for the 
Southern District of New York (the “Bankruptcy Court”) pursuant to Sections 363 of title 11 of the 
United States Code, 11 U.S.C. §§ 101-1532, as amended (the “Bankruptcy Code”); and (C) the Sale shall 
be subject to such other closing conditions and other terms and conditions as are set forth in the Purchase 
Agreement. 
 

Bidding Process 
 

 These Bidding Procedures describe, among other things, the Property available for sale, the 
manner in which prospective bidders may gain access to or continue to have access to due diligence 
materials concerning the Property, the manner in which bids become Qualified Competing Bids (as 
defined below), the receipt and negotiation of bids received, the conduct of any Auction (as defined 
below), the ultimate selection of the Successful Bidder (as defined below), and the Bankruptcy Court’s 
approval thereof (collectively, the “Bidding Process”). 
 

Assets To Be Sold 
 
 The improved real property located at 8 Industrial Avenue, New Rochelle, New York (as 
more specifically defined in the Purchase Agreement). 
 

Notice And Solicitation Of Bids 
 
 Within one (1) Business Day following the entry of the Bidding Procedures Order or as soon as 
reasonably practicable thereafter, the Seller may provide notice, in form and substance satisfactory to the 
Buyer, of the Sale, the Bidding Procedures, the time and place of the Auction (as defined below), the time 
and place of the Sale Hearing (as defined below), and the objection deadline for the Sale Hearing to 
potential bidders who may wish to participate in the Bidding Process by submitting higher and better 
offers (“Competing Bids”) to purchase the Property. 
 
 Any person or entity other than the Buyer that desires to submit a Competing Bid (a “Bidder”) 
must do so in writing, provided that such Competing Bid satisfies all of the requirements for Qualified 
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Competing Bids (as set forth below) and is received by the Seller and its counsel at the following  address 
by September 23, 2016 not later than 5:00 p.m. (ET) (the “Bid Deadline”) (unless the Seller and the 
Buyer agree to an extension):  Seller’s counsel:  DelBello Donnellan Weingarten Wise & Wiederkehr, 
LLP, Attention: Jonathan S. Pasternak, Esq., One North Lexington Avenue, 11th Floor, White Plains, NY 
10601.  Upon receipt, the Seller shall promptly provide copies of all Competing Bids to the Buyer. 
  

Qualified Competing Bids 
 
To be considered a qualified Competing Bid (a “Qualified Competing Bid”), each Competing Bid must 
be received by the Bid Deadline and must comply with all of the following requirements: 
 

(a) it is in writing and is irrevocable through a closing of the sale of the Property; 
 
(b) it includes a duly authorized and executed asset purchase agreement substantially in the 
form of the Purchase Agreement together with all exhibits thereto, as well as copies of such 
materials marked to show any amendments and modifications to the Purchase Agreement (the 
“Marked Agreement”); 
 
(c) it provides for (i) a cash purchase price for the Property, expressed in U.S. Dollars, of not 
less than $6,550,000; 
 
(d) it includes written evidence of a firm, irrevocable commitment for financing, or other 
evidence of ability to consummate the proposed transaction, that will allow the Seller to make a 
reasonable determination as to the Bidder’s financial and other capabilities to consummate the 
transaction contemplated by the Marked Agreement; 
 
(e) it is not conditioned on any contingencies, such as, without limitation: (i) the outcome of 
unperformed due diligence by the Bidder, and/or (ii) obtaining financing; 
 
(f) it includes an acknowledgement and representation that the Bidder: (i) has had an 
opportunity to conduct any and all required diligence regarding the Property prior to making its 
offer; (ii) has relied solely upon its own independent review, investigation and/or inspection of 
any documents and/or the Property in making its bid; (iii) did not rely upon any written or oral 
statements, representations, promises, warranties or guaranties whatsoever, whether express or 
implied (by operation of law or otherwise), regarding the Property or the completeness of any 
information provided in connection therewith or the Auction, except as expressly stated in the 
Marked Agreement; and (iv) is not entitled to any expense reimbursement or break-up fee in 
connection with its bid; and 
 
(g) it is accompanied by a good faith deposit in the form of a wire transfer (to a bank account 
specified by the Seller), certified check or such other form acceptable to the Seller, payable to the 
order of the Seller (or such other party as the Seller may determine) in an amount equal to ten 
(10%) percent of the Competing Bid.  

 
For the avoidance of doubt, and notwithstanding the foregoing, any overbid submitted by the Buyer at 
any Auction on substantially the same terms as its initial offer (apart from any increase in price) shall be a 
Qualified Competing Bid. 
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Auction 
 
 If the Seller receives one or more Qualified Competing Bids in addition to the Purchase 
Agreement, the Seller, through Auction Advisors, will conduct an auction (the “Auction”) of the Property 
to select the highest or best bid for the Property (the “Successful Bid”).  The Auction, which shall be 
transcribed or recorded to the extent required under New York local practice, shall be held at 10:00 a.m. 
(prevailing Eastern time) on September 28, 2016, at the offices of DelBello Donnellan Weingarten 
Wise & Wiederkehr, LLP, One North Lexington Avenue, 11th Floor, White Plains, NY , or such other 
location as shall be timely communicated to all entities entitled to attend the Auction. 
 
 The Seller may conduct the Auction in any manner and upon any terms and conditions 
satisfactory to the Court, permitted by the Purchase Agreement, and consistent with these Bidding 
Procedures, that will achieve the maximum value for the Property.  Such terms and conditions may 
include, by way of example, one or more rounds of sealed or open bids from the Buyer and any Bidder 
who submitted a Qualified Competing Bid.  The initial bid at the Auction shall be the highest or otherwise 
best bid, as determined by the Seller in its reasonable discretion, as among the Buyer’s bid and any 
Qualified Competing Bids, and such initial bid shall be announced to the Buyer and any other Bidder 
submitting a Qualifying Competing Bid at the commencement of the Auction.  Any subsequent bidding 
for the Property at the Auction shall be in increments of at least Twenty-Five Thousand Dollars 
($25,000.00) or any higher reasonable amount established by the Seller at the Auction.   
 
 At the conclusion of the Auction, the Seller shall submit the Successful Bid to the Court at the 
Sale Hearing (as defined below), for entry of a Sale Approval Order.  Any Bid that fails to comply with 
the Bidding Procedures or any other procedures established at the Auction may be refused. 
 
 If no Qualified Competing Bids are received, the Seller and the Buyer intend to seek immediate 
Court approval of the Purchase Agreement without conducting an Auction. 
 

Selection Of Successful Bid 
 
 Prior to the conclusion of the Auction, the Seller will (a) review and evaluate the Buyer’s bid and 
each Qualified Competing Bid, (b) identify the highest or otherwise best offer for the Property received at 
the Auction (such bid, the “Successful Bid” and the bidder making such bid, the “Successful Bidder”) and 
(c) communicate to the Buyer and the Qualified Competing Bidders the identity of the Successful Bidder 
and the details of the Successful Bid.  The determination of the Successful Bid by the Seller shall be final, 
subject to approval by the Bankruptcy Court. 
 
 The Seller will sell the Property to the Successful Bidder pursuant to the terms of the Successful 
Bid upon the approval of such Successful Bid by the Bankruptcy Court at the Sale Hearing. 
For the avoidance of doubt, the Seller shall not consider or support any bid (whether or not such bid is a 
Qualified Competing Bid) for any of the Property received after the close of the Auction. 
 
 If, following the entry of the Sale Approval Order, the Successful Bidder fails to consummate the 
Sale because of a breach or failure to perform on the part of the Successful Bidder, the highest or 
otherwise best bid (“Back-Up Bid”) will be deemed the new Successful Bidder and legally obligated and 
bound to consummate the transaction, and the Seller will be authorized, but not required, to consummate 
the Sale with the bidder who submitted the Back-Up Bid without further order of the Court.  In such case, 
the good faith deposit of the Successful Bidder shall be forfeited to the Seller and the Seller shall have the 
right to seek any and all other remedies and damages from the defaulting Successful Bidder to the extent 
permissible under the applicable purchase agreement and applicable law.  
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 Bid deposits for any unsuccessful bidder will be returned within three (3) business days of 
conclusion of the Auction, except in the case of the Back-Up Bidder, if any, whose deposit shall be 
released 3 days after closing in the event it is not deemed the new Successful Bidder. 
 

Sale Hearing 
 
 A hearing to approve the sale of the Property to the Buyer or other Successful Bidder will be held 
on October  __, 2016  at 10:00 a.m. before the United States Bankruptcy Court for the Southern District 
of New York, located at 300 Quarropas Street, Courtroom 118, White Plains, NY 10601 (the “Sale 
Hearing”).   
 
 If no Qualified Competing Bids are timely submitted and no objections to the proposed sale are 
timely received, the Court may enter the Sale Approval Order without holding a Sale Hearing.  If timely 
objections to the proposed transaction are received, then the Seller will seek Court approval at a Sale 
Hearing.  Closing of a sale of the Property is expressly conditioned upon entry of the Sale Approval Order 
as described in the Purchase Agreement and Sale Motion. 
 

Free Of Any And All Liens, Claims, Interests, and Encumbrances 
 
 All of the rights, title, and interests of the Seller in and to the Property, or any portion thereof, to 
be acquired will be sold, conveyed, transferred, and assigned free and clear of all Liens, Claims, Interests, 
and Encumbrances pursuant to Sections 363 and 365 of the Bankruptcy Code, such Liens, Claims, 
Interests, and Encumbrances to attach to the net proceeds of the sale of such Property. The Debtor’s non-
residential real property lease for the rental of the Property shall be assumed by the Debtor and assigned 
to the Purchaser at closing.  
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