
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

 

IN RE: )  

 )  Case No. 3:16-bk-2065 

JACKSON MASONRY, LLC,   )  Chapter 11 

 )  Judge Walker 

 Debtor. )  

  

THE DEADLINE FOR FILING A TIMELY RESPONSE IS:  SEPTEMBER 22, 2016. 

IF A RESPONSE IS TIMELY FILED, THE HEARING WILL BE: OCTOBER 4, 2016,  

AT 9:00 A.M., COURTROOM 2, 701 BROADWAY, NASHVILLE, TENNESSEE 37203 

 

NOTICE OF MOTION FOR ORDER APPROVING SALE FREE AND CLEAR  

OF LIENS, CLAIMS, AND ENCUMBRANCES PURSUANT TO 11 U.S.C. § 363 

 

 Jackson Masonry, LLC (the “Debtor”) has asked the Court to enter an order authorizing 

Debtor to sell certain real property located at 657 Old Hickory Boulevard, Nashville, Tennessee 

37209 (the “Property”) free and clear of liens, claims, and encumbrances pursuant to 11 U.S.C. § 

363. 

   

 YOUR RIGHTS MAY BE AFFECTED.  If you do not want the Court to grant the 

attached motion, or if you want the Court to consider your views on the motion, then on or before 

September 22, 2016, you or your attorney must: 

 

1. File with the Court your response or objection explaining your position.  PLEASE NOTE: 

THE BANKRUPTCY COURT FOR THE MIDDLE DISTRICT OF TENNESSEE 

REQUIRES ELECTRONIC FILING.  ANY RESPONSE OR OBJECTION YOU 

WISH TO FILE MUST BE SUBMITTED ELECTRONICALLY.  TO FILE 

ELECTRONICALLY, YOU OR YOUR ATTORNEY MUST GO TO THE COURT 

WEBSITE AND FOLLOW THE INSTRUCTIONS AT:  

<https://ecf.tnmb.uscourts.gov>. 

 

If you need assistance with Electronic Filing you may call the Bankruptcy Court at (615) 

736-5584. You may also visit the Bankruptcy Court in person at: US Bankruptcy Court, 

701 Broadway, 1st Floor, Nashville, TN (Monday - Friday, 8:00 A.M. - 4:00 P.M.). 

 

2. Your response must state that the deadline for filing responses is September 22, 2016, 

the date of the scheduled hearing is October 4, 2016, and the application to which you 

are responding is Motion for Order Approving Sale Free and Clear of Liens, Claims, 

and Encumbrances Pursuant to 11 U.S.C. § 363. 
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3. You must serve your response or objection by electronic service through the Electronic 

Filing system described above. 

 

If a response is filed before the deadline stated above, the hearing will be held at the time and place 

indicated above. THERE WILL BE NO FURTHER NOTICE OF THE HEARING DATE. You 

may check whether a timely response has been filed by calling the Clerk’s office at (615) 736-

5584 or viewing the case on the Court’s website at <www.tnmb.uscourts.gov>. 

 

 If you or your attorney do not take these steps, the court may decide that you do not oppose 

the relief sought in the application and may enter an order granting that relief. 

 

DATED:  September 1, 2016.   Respectfully submitted, 

 

/s/ Ned Hildebrand    

       Griffin S. Dunham 

       Henry E. (“Ned”) Hildebrand, IV 

       DUNHAM HILDEBRAND, PLLC 

2510 Franklin Pike, Suite 210 

Nashville, Tennessee 37204 

615.933.5851 

griffin@dhnashville.com 

ned@dhnashville.com 

Counsel for the Debtor 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

 

IN RE: )  

 )  Case No. 3:16-bk-2065 

JACKSON MASONRY, LLC,   )  Chapter 11 

 )  Judge Walker 

 Debtor. )  

 

MOTION FOR ORDER APPROVING SALE FREE AND CLEAR OF  

LIENS, CLAIMS, AND ENCUMBRANCES PURSUANT TO 11 U.S.C. § 363 

   

 Pursuant to 11 U.S.C. § 363 and Rule 6004 of the Federal Rules of Bankruptcy Procedure, 

Jackson Masonry, LLC (the “Debtor”) hereby files this motion (the “Sale Motion”) seeking an order 

approving the sale of real property located at 657 Old Hickory Boulevard, Nashville, Tennessee 

37209 (the “Property”) to Contract Properties, LLC (the “Buyer”), free and clear of liens, claims, and 

encumbrances.  In support hereof, the Debtor states as follows:  

I. BACKGROUND 

1. On March 24, 2016, the Debtor filed a voluntary petition for relief, thereby 

commencing this case under Chapter 11, Title 11, United States Code, in the United States 

Bankruptcy Court for the Middle District of Tennessee (the “Court”). 

2. Pursuant to sections 1107(a) and 1108 of the Bankruptcy Code, the Debtor is 

operating its business and managing its property as debtor-in-possession.   

3. No trustee or examiner has been appointed in these cases, and no official committee 

of creditors or equity interest holders has been established.     

4. The Debtor is indebted to Franklin Synergy Bank (the “Lender”) pursuant to a 

Commercial Line of Credit Agreement and Note (the “Note”) and a Business Loan Agreement (the 

“Loan Agreement”), each dated February 9, 2016.  On June 28, 2016, the Lender filed a proof of 
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claim in this case (ECF Claim No. 6), which reflects an outstanding balance on the Note of 

$238,150.00 due as of the Petition Date. 

5. The Note is secured by a Commercial Open-Ended Deed of Trust dated February (the 

“Deed of Trust”) dated February 9, 2016, which granted the Lender a lien on the Property. 

6. The Debtor has determined in its business judgment that a sale of the Property as set 

forth herein is in the best interest of creditors and the estate.  The offer is the highest and best offer 

for the Property presented to the Debtor. 

7. The Debtor desires to sell the Property under terms and conditions substantially 

similar to the Purchase and Sale Agreement (the “Agreement”) attached hereto as Exhibit 1.  The 

Terms of the Agreement are summarized as follows: 

Purchase Price:   $475,000.00 

Earnest Money:   $5,000.00 

Closing Date:    October 15, 2016 

Brokers’ Commission:  The Wilson Group (the “Broker”), whose 

retention as exclusive broker for the sale of 

the Property was approved by this Court on 

June 13, 2016 (Docket No. 123), shall be paid 

a 3% commission on the purchase price. 

 

II. RELIEF REQUESTED 

8. By this Motion, the Debtor seeks entry of an order approving the sale of the Property 

on the terms set forth herein and granting other relief, including a finding that the sale is in good faith 

as contemplated by Section 363(m) of the Bankruptcy Code. 

Approval of the Sale 

9. Section 363 of the Bankruptcy Code authorizes a debtor in possession “after notice 
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and a hearing . . . to use, sell, or lease other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1). 

10. Pursuant to Section 363(f) of the Bankruptcy Code, the Debtor requests that the Court 

authorize a sale of the Property free and clear of all liens, claims, and encumbrances.  The Debtor is 

permitted to sell property free and clear of liens, claims, and encumbrances with regard to any holder 

of a claim secured by a lien because the price at which the property is to be sold is greater than the 

aggregate of the liens on such property and the entities asserting liens on the Property could be 

compelled in a legal or equitable proceeding to accept a money satisfaction of their interests.  In this 

case, the price at which the Property is to be sold is greater than the value of the Lender’s lien 

thereon. 

A Finding that the Sale is in Good Faith 

11. The Debtor further seeks the protections afforded to a purchaser with regard to sale 

transactions under Section 363(m) of the Bankruptcy Code, which provides that the reversal or 

modification on appeal of the Court’s authorization of a sale or lease of property does not affect the 

validity of the sale or lease if the entity that purchased or leased the property did so in good faith. 

12. Although the Bankruptcy Code does not define good faith, courts have recognized 

that the kind of misconduct that would destroy a good faith status involves fraud, collusion between 

the purchaser and other offerors, or an attempt to take grossly unfair advantage of other offerors.  In 

re Abbotts Dairies, 788 F.2d 143, 147 (3rd Cir. 1986). 

13. The Debtor submits that the proposed method of conducting the sale is reasonable, 

appropriate, and designed to ensure fairness.  Unless specifically disputed at the hearing approving 

this Motion, the Debtor requests that the sale should be entitled to the protections of Section 363(m) 
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of the Bankruptcy Code.  If the good faith of the Debtor or the Buyer is disputed, the Debtor requests 

that such dispute be determined at the hearing on this Motion. 

Other Relief Requested 

14. The Debtor requests that the Court allow the sale to be consummated immediately 

pursuant to Bankruptcy Rule 6004(h). 

15. The Debtor further requests the authority to use the proceeds from the sale of the 

Property to pay at closing (i) the lien of the Lender; (ii) any other claims that constitute liens on the 

Property; and (iii) allowed commissions to Brokers. 

 WHEREFORE, the Debtor respectfully requests the Court enter an order (a) approving the 

sale of the Property; (b) finding that the Debtor and the Buyer have proceeded in good faith; (c) 

authorizing payments to the Lender and the Broker, (d) authorizing the sale to be consummated 

immediately as authorized by Bankruptcy Rule 6004; and (d) granting such other and further relief as 

is just and proper. 

 

DATED:  September 1, 2016  Respectfully submitted, 

 

/s/ Ned Hildebrand    

Griffin S. Dunham 

Henry E. (“Ned”) Hildebrand, IV 

DUNHAM HILDEBRAND, PLLC 

2510 Franklin Pike, Suite 210 

Nashville, Tennessee 37204 

615.933.5850 

griffin@dhnashville.com 

ned@dhnashville.com 

Counsel for the Debtor  
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing was filed electronically on 

September 1, 2016.   

 

/s/ Ned Hildebrand    

Henry E. (“Ned”) Hildebrand, IV 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

 

IN RE: )  

 )  Case No. 3:16-bk-2065 

JACKSON MASONRY, LLC,   )  Chapter 11 

 )  Judge Walker 

 Debtor. )  

 

ORDER APPROVING SALE FREE AND CLEAR OF  

LIENS, CLAIMS, AND ENCUMBRANCES PURSUANT TO 11 U.S.C. § 363 

   

 THIS MATTER IS BEFORE THE COURT upon the Debtor’s Motion for Order Approving 

Sale Free and Clear of Liens, Claims, and Encumbrances Pursuant to 11 U.S.C. § 363 (Docket No. 

__) (the “Motion”).  In the Motion, the Debtor sought entry of an Order approving the sale of certain 

real property located at 657 Old Hickory Boulevard, Nashville, Tennessee 37209 (the “Property”) 

free and clear of liens, claims, and encumbrances pursuant to Section 363 of the Bankruptcy Code 

and Rule 6004 of the Federal Rules of Bankruptcy Procedure.  Any capitalized terms not otherwise 

defined herein shall take the meaning set forth in the Motion. 

 It appearing that no objection has been filed with the Court within the time set forth in the 

Notice of Motion or under Local Rule 9013, the Court, after due deliberation, makes the following 

findings of fact and conclusions of law: 

FINDINGS OF FACT & CONCLUSIONS OF LAW 

A. The findings and conclusions set forth herein constitute the Court’s findings of fact 

and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding 

pursuant to Bankruptcy Rule 9014. 

B. To the extent any of the following findings of fact constitute conclusions of law, they 
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are adopted as such.  To the extent any of the following conclusions of law constitute findings of 

fact, they are adopted as such. 

C. Proper, timely, adequate, and sufficient notice of the Motion and the hearing thereon 

was provided in accordance with the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, 

and the procedural due process requirements of the United States Constitution. 

D. The Debtor provided a reasonable opportunity for parties in interest to object or be 

heard regarding the relief requested in the Sale Motion. 

E. The purchase price to be paid, as set forth in the Agreement, is fair, is in the best 

interest of the Debtor’s estate, and constitutes full and adequate consideration and reasonably 

equivalent value for the Property. 

F. The Buyer is a purchaser in good faith, as that term is used in the Bankruptcy Code, 

and is therefore entitled to the protections of Sections 363(m) and (n) of the Bankruptcy Code with 

respect to all of the Property.  The Agreement was negotiated and entered into in good faith, based 

upon arm’s length bargaining and without collusion.  There are no undisclosed deals or agreements 

between the Buyer and the Debtor, or any other party in interest.  Neither the Debtor nor the Buyer 

has engaged in any conduct that would prevent the application of Section 363(m) or cause the 

Application of Section 363(n). 

G. The Debtor has the authority to execute the Agreement and all other documents 

contemplated thereby. 

H. The Debtor has advanced sound business reasons for seeking to enter the Agreement 

and for selling the Property, as set forth more fully in the Motion, and the sale of the Property to the 
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Buyer is a reasonable exercise of the Debtor’s business judgment. 

I. The Terms and conditions of the Agreement are fair and reasonable, and the 

transactions contemplated by the Agreement are in the best interest of the Debtor’ creditors and 

bankruptcy estate. 

J. A valid business purpose exists for approval of the transaction contemplated by the 

Motion under Section 363(b) of the Bankruptcy Code.  The transfer of the Property from the Debtor 

is a legal, valid, and effective transfer of the Property notwithstanding any requirement for approval 

or consent by any person. 

K. The Buyer is not assuming any of the debts, liabilities, or obligations of the Debtor.  

The Agreement is being entered into in good faith and not to hinder, delay, or defraud any creditors 

of the Debtor.  The Debtor shall not in any way be liable or responsible for any liabilities, 

commitments, or obligations in any way related to the Property arising from and after the Closing 

Date.  The Buyer is not merely a continuation of the Debtor or the estate.  There is no continuity of 

enterprise between the Debtor and the Buyer.  The Buyer is not a successor to the Debtor or the 

estate, and the transactions contemplated in the Agreement do not amount to, or otherwise constitute 

a consolidation, merger, or de facto merger of the Buyer and the Debtor or its estate. 

L. The Court has jurisdiction to hear and determine the Motion and to grant the relief 

requested in the Motion pursuant to 28 U.S.C. §§ 157(b)(1) and 1334(b).  Venue of this case and of 

the Motion is proper in this Court under 28 U.S.C. §§ 1408 and 1409. 

Accordingly, based on the foregoing, it is hereby ORDERED as follows: 

1. The Motion is hereby granted. 
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2. This proceeding is a core proceeding within the meaning of 28 U.S.C. § 157b)(2)(A), 

(N), and (O). 

3. The statutory predicate for the Motion is Section 363 of the Bankruptcy Code and 

Bankruptcy Rules 2002 and 6004. 

4. The Agreement, and the transaction contemplated thereby, is hereby approved, and 

the Debtor is authorized and empowered to enter into and perform the obligations under the 

Agreement and to take such other actions as are necessary or desirable to effectuate the terms of the 

Agreement. 

5. The Debtor is authorized, empowered, and directed to sell the Property to the Buyer 

upon delivery of the Purchase Price in accordance with the Agreement and to complete all other 

deliveries and conditions required of the Debtor under the Agreement. 

6. Pursuant to, and to the extent provided for by Section 363(f) of the Bankruptcy Code, 

the sale of the Property pursuant to the Agreement and this Order shall be free and clear of any and 

all liens, claims, encumbrances, interests, and other liabilities, whether secured or unsecured, choate 

or inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, 

contingent or noncontingent, liquidated or unliquidated, matured or unmatured, disputed or 

undisputed, or known or unknown, whether arising prior to or subsequent to the Petition Date 

(collectively, the “Encumbrances”).  The Encumbrances on or otherwise attached to the Property 

shall attach to the proceeds of the sale, except for the portion of the proceeds remaining with the 

Debtor after payment of the amounts set forth herein.  And in accordance with the Motion, the 

Debtor is authorized to use the proceeds from the sale to satisfy in full (i) the lien of the Lender, (ii) 
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any other claims that constitute liens on the Property, and (iii) allowed commissions to Brokers. 

7. This Order and the Agreement shall be binding upon and shall inure to the benefit of 

the Debtor and the Buyer, and their respective successors and assigns, including without limitation 

any chapter 11 trustee hereinafter appointed for the Debtor’s estate, or any chapter 7 trustee if this 

case is converted from chapter 11. 

8. This Court shall retain exclusive jurisdiction to enforce the provisions of this Order 

and the Agreement, and it shall resolve any dispute concerning this Order, the Agreement, or the 

rights and duties of the parties thereunder, including but not limited to interpretation of the terms, 

conditions, and provisions thereof. 

9. The Debtor and the Buyer are free to close immediately under the Agreement in 

accordance herewith.  If the Debtor and the Buyer close under the Agreement, the Buyer shall be 

deemed to be acting in “good faith” and shall be entitled to the protection of Section 363(m) of the 

Bankruptcy Code as to all aspects of the transaction provided for in the Agreement and this Order. 

10. The sale approved by this Order is not subject to avoidance under Section 363(n) of 

the Bankruptcy Code. 

11. The Debtor and the Buyer are authorized and empowered to take all actions (including 

any pro-rations, adjustments, and similar items required by the Agreement) and to execute and 

deliver any and all documents and instruments that either the Debtor or the Buyer deem necessary or 

appropriate to implement and effectuate the terms of the Agreement or this Order. 

12. The buyer is not a successor to the Debtor or its estate by reason of any theory of law 

or equity, and the Buyer shall not assume or in any way bear responsibility for any liability or 
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obligation of the Debtor and/or the estate. 

13. All persons are enjoined from taking any action against the Buyer to recover any 

claim which such person has solely against the Debtor. 

14. The failure specifically to include any particular provision of the Agreement or any 

related agreements in this Order shall not diminish or impair the effectiveness of such provision, it 

being the intent of the Court, the Debtor, and the Buyer that the Agreement and any related 

agreements are authorized and approved in their entirety with such amendments thereto as may be 

made by the parties in accordance with this Order prior to Closing. 

15. Notwithstanding Bankruptcy Rule 6004(h), this Order will take effect immediately 

upon entry. 

 IT IS SO ORDERED 

 

 

 

 

/s/ Ned Hildebrand    

Griffin S. Dunham 

Henry E. (“Ned”) Hildebrand, IV 

DUNHAM HILDEBRAND, PLLC 

2510 Franklin Pike, Suite 210 

Nashville, Tennessee 37204 

615.933.5850 

griffin@dhnashville.com 

ned@dhnashville.com 

Counsel for the Debtor  

 

 

THIS ORDER WAS SIGNED AND ENTERED 

ELECTRONICALLY AS INDICATED AT THE TOP OF THE FIRST PAGE. 
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