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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW JERSEY 

 
 
In re: 
  
JAMES CONRAD DeZAO, III, 
 
     Debtor. 
 

 
Case No. 17-22382 (JKS) 
 
Chapter 11 
 
Hon. John K. Sherwood, U.S.B.J. 
 
Hearing Date and Time:  
January 2, 2018, at 10:00 a.m. 

 
NOTICE OF MOTION OF JAMES CONRAD DeZAO, III, 
CHAPTER 11 DEBTOR AND DEBTOR-IN-POSSESSION, 
FOR AN ORDER AUTHORIZING SALE OF REAL 
PROPERTY LOCATED AT 14 COUNTRY BROOK DRIVE, 
MONTVILLE, NEW JERSEY      
 

PLEASE TAKE NOTICE that on the 2nd day of January, 2018, at 10:00 a.m., or as 

soon thereafter as counsel may be heard, James Conrad DeZao, III, Chapter 11 debtor and debtor-

in-possession (“Debtor”) shall move before the Honorable John K. Sherwood, U.S.B.J., United 

States Bankruptcy Court, Martin Luther King, Jr. Federal Building & Courthouse, 50 Walnut 

Street, Third Floor, Newark, New Jersey 07102, for an Order authorizing the sale of real property 

located at 14 Country Brook Drive, Montville, New Jersey (the “Motion”). 
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PLEASE TAKE FURTHER NOTICE that in support of the within Motion, the Debtor 

shall rely upon the Certification of the Debtor, Certification of Jason Failla, Realtor, and the 

Memorandum of Law in support of the Motion. 

 PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief requested in 

the Motion shall:  (i) be in writing; (ii) state with particularity the basis of the objection; and (iii) 

be filed with the Clerk of the United States Bankruptcy in accordance with D.N.J. LBR 9013-1. 

 PLEASE TAKE FURTHER NOTICE that unless an objection is timely filed and 

served, the Motion shall be deemed uncontested in accordance with D.N.J. LBR 9013-1(a) and the 

relief may be granted without a hearing. 

PLEASE TAKE FURTHER NOTICE that an order granting the relief requested herein 

is submitted herewith and made part of the Motion herein.   

TRENK, DiPASQUALE,  
DELLA FERA & SODONO, P.C.  
Counsel to James Conrad DeZao, III, 
Chapter 11 Debtor and Debtor-in-
Possession 

 
 
 
Dated:  December 5, 2017 By:         /s/Michele M. Dudas        
         MICHELE M. DUDAS 
 
 
 

 
4844-9678-9585, v. 1 
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MEMORANDUM OF LAW OF JAMES CONRAD DeZAO, 
III, CHAPTER 11 DEBTOR AND DEBTOR-IN-
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PROCEDURAL HISTORY AND BACKGROUND1 
 

I. Background 

A. The Parties and Chapter 11 Case 

Denise DeZao (“Ms. DeZao”) is the Debtor’s ex-wife.  Ms. DeZao and the Debtor 

purchased the real property located at 14 Country Brook Drive, Montville, New Jersey 

(“Property”) in 1994 and it was used as their former marital residence.   

The Property is approximately 7,500 feet situated on approximately one (1) acre of land, 

with seven (7) bedrooms, with six (6) full bathrooms and two (2) half bathrooms.  It was built in 

or about 1996.  In or about September 2003, the Debtor transferred his one-half (1/2) interest in 

the Property to Ms. DeZao. 

On April 26, 2017, a Final Dual Judgment of Divorce (“Divorce Judgment”) was entered 

in the Superior Court of New Jersey, Chancery Division, Family Part, Morris County, at Docket 

No. FM-14-438-14 (the “Matrimonial Action”).  The Debtor was awarded an equitable interest 

in the Property in the Matrimonial Action.   Relevant portions of the Divorce Judgment are 

annexed to the Certification of the Debtor as Exhibit “A.” 

The Divorce Judgment provides that in the event of a sale of the Property, that the 

proceeds are to be split equally between the Debtor and Ms. DeZao, but any arrears owed to Ms. 

DeZao were to be paid from the Debtor’s share. 

Pre-petition, there was a contract pending for the sale of the Property for $1,300,0002 

(“Contract”) with Sengshiu Chung and Lih-Hua Chen (collectively, “Purchasers”).  There were 

                                                           
1 The Procedural History and Background Facts are from the Certification of the Debtor and Certification of the 
Broker in support of the Motion. 
2 The original Contract provides for a sale price of $1,400,000.  After a series of amendments were executed by the 
parties, the sale price was eventually reduced to $1,300,000. 
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several amendments to the Contract.  The Contract, with amendments up through the Filing Date 

(defined below), are annexed to the Certification of the Debtor as Exhibit “B.” 

There are three (3) mortgages against the Property, totaling approximately $475,000.  

The First Mortgage is in favor of Bank of America (“BofA”) in the estimated amount of 

$156,000.  The Second Mortgage is also in favor of BofA in the estimated amount of $193,000.  

The Third Mortgage is in favor of Lincoln Park Savings Bank (“Lincoln”) in the estimated 

amount of $123,000.  Upon information and belief, there are tax liens in favor of the Internal 

Revenue Service (“IRS”) and State of New Jersey (“State”) regarding tax debts which Ms. 

DeZao and the Debtor are jointly and severally liable for.   

There is a dispute between Ms. DeZao and the Debtor regarding whether she is jointly 

liable for 2013 taxes owing to the IRS in the amount of approximately $725,000.   There was an 

Order entered in the Matrimonial Action on February 22, 2017, which held that they were jointly 

liable for all tax liabilities.  The Divorce Judgment also references that the Debtor and Ms. 

DeZao are both jointly liable, but deferred to the taxing authorities.  Ms. DeZao maintains that 

she was awarded “Innocent Spouse Relief,” but that fact is in dispute.    See relevant portions of 

documents attached to the Certification of the Debtor as Exhibit “C.”  Therefore, until these 

issues are resolved, the Debtor and Ms. DeZao request that the sale be approved, and after 

satisfying the debts listed in Section B, below, that the balance be held in escrow.  

The IRS has indicated that it would provide the Estate with a $50,000 carve-out for legal 

fees incurred in this Chapter 11 case.   

On June 16, 2017 (“Filing Date”), the Debtor filed his voluntary petition under Chapter 

11 of the Bankruptcy Code, i.e., Title 11 of the United States Code, in the United States 

Bankruptcy Court for the District of New Jersey. 
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On or about June 13, 2017, the Purchasers terminated the Contract.  Since the Filing 

Date, counsel engaged in discussions with the Purchasers’ counsel in an attempt to reinstate the 

Contract. 

On July 12, 2017, the Debtor filed an Application to retain Century 21 Wessex Realty 

(“Broker”) as broker, to continue negotiations with the Purchasers and market the Property for 

sale (Docket No. 19).  The Application was granted by Order dated July 24, 2017 (Docket No. 

22). 

Purchasers indicated that they were willing to proceed with the Contract, but, in addition 

to bankruptcy-related amendments, also required the following terms and conditions: (a) closing 

by November 30, 2017; (b) all personal property listed on the Contract remains at the Property; 

(c) the house must be in the same condition as it was in at the time it was inspected in early-

2017, up through walk-through on the closing; and (d) $15,000 will remain in escrow until next 

Summer for the inspection of the air conditioning unit and pool. 

Ms. DeZao did not consent to the sale.  Therefore, on August 2, 2017, the Debtor filed an 

Adversary Complaint against Ms. DeZao seeking to sell her interests in the Property pursuant to 

11 U.S.C. § 363(h) at Adv. Pro. No. 17-1498 (JKS) (“Adversary Proceeding”). 

On or about August 22, 2017, the Debtor entered into a Fifth Amendment to the Contract 

(“Fifth Amendment”), which outlines the terms above, and addresses bankruptcy-related sale 

issues.   

In mid-September 2017, the Purchasers did a walk-through of the Property and 

discovered that certain personal property was sold, transferred or otherwise disposed of by Ms. 

DeZao (“Missing Personalty”). 
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On or about September 29, 2017, Ms. DeZao also executed the Fifth Amendment.  A 

copy of the Fifth Amendment is annexed to the Debtor’s Certification as Exhibit “D.”  As a 

result of her cooperation, the Adversary Proceeding was also resolved around that time, and a 

Consent Order resolving the Adversary Proceeding was entered on November 16, 2017 

(“Consent Order”).  The Consent Order specifically provides for the balance of the sale proceeds 

to be held in escrow pending resolution of the disputed debts and distributions. 

The Purchasers insisted on a credit of $50,000 for the Missing Personalty.  As a result, 

the Contract was once again terminated.   

The Purchasers reinstated negotiations, and after once again reinspecting the Property in 

mid-November 2017, all parties agreed upon a $1,290,000 purchase price, which provides credits 

for the items sold by Ms. DeZao, and is conditioned upon certain chandeliers and chairs 

remaining at the Property. Ms. DeZao also agreed to repair a broken window.   A copy of the 

proposed Sixth Amendment to the Contract is annexed to the Debtor’s Certification as Exhibit 

“E.” 

  Proposed Distribution of Sale Proceeds at Closing 

The Debtor and counsel reviewed the title search obtained by Purchasers (against Ms. 

DeZao only, since she was the only party that had an ownership interest in the Property at the 

time the Contract was negotiated) (the “Title Report”) that reveal there are certain liens against 

the Property. A copy of the Title Report is annexed to the Debtor’s Cert. as Exhibit “E.”   The 

Debtor requests that that the following debts be satisfied at closing, with the balance of the sale 

proceeds being held in escrow by the Debtor’s undersigned counsel: 
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DESCRIPTION AMOUNT 

Contract Sale price $1,290,000

Broker (5%), plus $100 listing fee $64,600

First Mortgage (BofA) $156,000 (estimated)

Second Mortgage (BofA) $193,000 (estimated)

Third Mortgage (Lincoln Savings Bank) $125,000 (estimated)

Property Tax Lien(s) $50,000 (estimated)

Escrow for Pool and Air Conditioning $15,000

Closing Costs, including Realty Transfer Fee $15,000 (estimated)

Balance: $671,400 

The remaining balance of approximately $671,000 will be held in escrow pending further 

Order of this Court regarding the Order and priority of the liens, including whether the liens are 

joint liabilities of Ms. DeZao and the Debtor, or solely the responsibility of one or the other of 

them. 

C. Request for Authority to Sell Property Free and Clear of Alleged Liens Pursuant to 
11 U.S.C. § 363(f)           

The Title Report reveals the following liens against the Property: 

 Date of 
Lien 

Creditor Liability of 
Debtor 

Liability of 
Ms. DeZao 

Joint Liability 

1. 05/28/2004 BofA $155,001.86
2. 12/02/2005 BofA $192,701.17
3. 01/11/2013 Lincoln $125,000.00
4. 09/24/2015 State $190,633.25  
5. 12/07/2015 Property Tax 

Lien 
  $50,000 

(estimate)
6. 06/07/2016 Marcum, LLP $49,000.00 $66,950.46
7. 01/04/2017 Shore 

Community 
Bank 

 $149,163.02  

Case 17-22382-JKS    Doc 55-1    Filed 12/05/17    Entered 12/05/17 17:45:27    Desc 
 Memorandum of Law    Page 6 of 14



6 
 

 Date of 
Lien 

Creditor Liability of 
Debtor 

Liability of 
Ms. DeZao 

Joint Liability 

8. 01/10/2017 IRS (2012) $26,108.29
8. 01/10/2017 IRS (2013) $722,100.39
8. 01/10/2017 IRS (2014) $169,213.05
  Total $0 $388,796.27 $1,507,075.20 

 
There is no dispute as to the first three (3) mortgages against the Property in favor of 

BofA and Lincoln.   With respect to the Judgment of the State of New Jersey (“State”), it is a 

joint tax liability of Ms. DeZao and the Debtor.  As of this date, the State has not filed a Proof of 

Claim in this proceeding.  The amount owed to the State is in dispute. 

As for the Mortgage lien in favor of Marcum, LLP (“Marcum”), it was the Court-Ordered 

expert in the Matrimonial Action.  The Marcum Mortgage is only executed by Ms. DeZao.  Ms. 

DeZao has asserted that the Court in the Matrimonial Action ordered the mortgage be recorded 

against the Property.  The Debtor is unaware of this fact, but is aware that the Divorce Judgment 

provides that $49,000 of the amount owed to Marcum be paid by Ms. DeZao from the proceeds 

of the sale of a ring.  Therefore, while this lien is in dispute, there is the possibility that this debt 

is only the responsibility of Ms. DeZao, but at the very least, should be considered as set forth 

above.  

The Judgment lien of Shore Community Bank (“Shore”) relates to a deficiency judgment 

filed by Shore based upon a foreclosed property that Ms. DeZao and the Debtor formerly owned 

in Brick, New Jersey.  The amount owed is in dispute, and the Judgment appears on the Title 

Report against Ms. DeZao, only.  The Judgment of Shore should be properly classified as an 

unsecured debtor, as Shore failed to properly perfect its Judgment lien in accordance with In re 

Italiano, In re Italiano, 66 B.R. 468 (Bankr. D.N.J. 1986). 

Finally, the tax liens in favor of the IRS relate to taxes owed for 2012 through 2014.  Ms. 

DeZao asserts she was awarded Innocent Spouse Relief for 2013. The Debtor submits she was 
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awarded relief from the debt because the IRS determined she never signed the 2013 tax return in 

question, but has never re-filed or signed a return for 2013.  Based upon this determination, the 

Debtor is informed that the IRS did not further investigate the Innocent Spouse Relief.  The 

Debtor submits Ms. DeZao will ultimately have liability for the 2013 taxes once she files her 

return.  Moreover, this matter is the subject of a pending (but stayed) Tax Appeal Docket No. 

467-17.  Therefore, the amount owed to the IRS is also in dispute. 

D. The Property is Being Sold in Good Faith, for Value and Subject to Higher and 
Better Offers            

 
Neither the Debtor nor Ms. DeZao has any relationship with the Purchasers.  Upon 

information and belief, the Purchasers have no relationship with the Broker.  

The sale has been negotiated at arms’ length and in good faith.  The Debtor is convinced 

that the purchase price represents the fair market value of the Property based upon the following 

factors: (a) the Property was listed for several months, shown more than a dozen times, and this 

is the only viable offer for the Property; and (b) based on the condition of the Property and 

repairs and improvements that need to be made, it represents the current value. 

The Debtor will consider higher and better offers through the sale hearing.  He is also 

filing a Notice of Proposed Private Sale.  Accordingly, in addition to the parties-in-interest 

identified on the Certification of Service filed herewith, creditors will receive notice of the 

proposed sale. 

The Debtor anticipates that the sale of the Property will realize significant funds for the 

benefit of the Estate, which will pay off the majority of the secured creditors, and significantly 

reduce the tax and other liabilities of Ms. DeZao and the Debtor.  It will reduce obligations to 

Ms. DeZao he is required to satisfy pursuant to the Divorce Judgment. 
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II. Marketing Efforts 

In or about October of 2015, the Broker was contacted by Ms. DeZao to market the 

Property for sale.  Based upon comparable market sales, the Property was listed for sale at 

$1,999,000.   A copy of the Comparable Market Analysis (“CMA”) from the time the Property 

was listed is attached to the Certification of the Broker as Exhibit “A.”  There was a price 

reduction to $1,795,000 in April 2016, which was gradually decreased over the next several 

months to $1,375,000 in October 2016.   

In November 2016, the Broker presented an offer to Ms. DeZao from Sengshiu Chung 

and Lih-Hua Chen (collectively, “Purchasers”) in the original amount of $1,400,000, which was 

eventually reduced to $1,300,000.   The Contract price included nearly all personal property 

located in the Property.   After attorney review concluded, the Property was taken off the market 

in December 2016. 

During the time the Property was listed, it was shown approximately fifteen (15) times.  

Besides Purchasers, there was only one (1) other offer for the Property, which never went past 

the attorney-review stage. 

Upon information and belief, no one has resided in the Property since in or about March 

2017.    Based upon the age of the Property and existing conditions, it requires some upkeep and 

maintenance. 

The residence located next to the Property at 15 Country Brook Drive in Montville is 

currently listed for sale at $1,150,000.  Although it is a smaller square footage of approximately 

6,000 square feet and five (5) bedrooms and five (5) bathrooms, it is in a better condition than 

the current Property. 
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After negotiations terminated with the Purchaser in October 2017, the Broker continued 

to market the Property.   Only one other offer came in in early-November, 2017, which was in 

the amount of $1,100,000. 

Based upon the Broker’s professional opinion, he opined that the sale price of $1,290,000 is 

fair and represents the true value of this Property.  He will continue to market and show the 

Property up through the hearing date on the Motion, and solicit higher and better offers for 

presentment to the Debtor’s counsel. 

LEGAL ARGUMENT 

RELIEF REQUESTED AND BASIS THEREFOR 

The Debtor is seeking to sell his rights, title, and interest, along with the ownership 

interests of Ms. DeZao, in the Property pursuant to 11 U.S.C. § 363(b), (f), and (m).3 

A.  Sale Free and Clear Pursuant to 11 U.S.C. § 363 

 

The Debtor has the right to sell property of the estate in accordance with 11 U.S.C. 

§ 363(b)(1), which provides: 

[t]he trustee, after notice and a hearing, may use, sell, or lease, 
other than in the ordinary course of business, property of the estate 
. . .   

11 U.S.C. § 363(b)(1). 

The Property is an asset with significant value, which the Debtor was awarded a fifty 

(50%) percent equitable interest in pursuant to the Divorce Judgment.  Absent a sale, there is no 

potential for the Property to satisfy secured creditors, including the taxing authorities.   

                                                           
3 Due to Ms. DeZao’s consent of the sale as co-owner of the Property, the sale is also authorized pursuant to 11 
U.S.C. § 363(h). 
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The Bankruptcy Code also provides that: 

[t]he reversal or modification on appeal of an authorization under 
subsection (b) . . . of a sale . . . of property does not affect the 
validity of a sale . . . under such authorization to an entity that 
purchased . . . such property in good faith . . . . 

 
11 U.S.C. § 363(m). 

The Bankruptcy Code does not define “good faith.”  The United States Court of Appeals for 

the Third Circuit has held that the phrase means one who purchases in “good faith" and for 

“value.”  In re Abbotts Dairies of Pennsylvania, Inc., 788 F. 2d 143, 147 (3d Cir. 1986). 

The bona fides of a purchaser at a § 363(b) sale has been described in the context of a 

judicial sale as follows: 

[t]he requirements that a purchaser act in good faith . . . speaks to 
the integrity of his conduct in the course of the sale proceedings.  
Typically, the misconduct that would destroy a purchaser’s good 
faith status at a judicial sale involves fraud, collusion between the 
purchaser and other bidders or the trustee, or an attempt to take 
grossly unfair advantage of other bidders. 
 

See id. (citations omitted).    Upon information and belief, the Purchasers are third parties 

completely unrelated to the Debtor and/or Ms. DeZao.  This is the only pending offer for the 

Property.  The Property was listed with the Broker for several months before Purchaser’s offer 

was finalized, and while considering the other offers made for the Property.  The Debtor believes 

that the sale of the estate’s interest in the Property is fair, reasonable, and in the best interests of 

the estate and creditors, particularly when factoring in the carve-out being provided by the IRS.     

The Debtor’s proposed sale is for “fair value” to a “good faith purchaser” and has 

substantial business justification, thereby meeting the “fair value” test adopted by the Third 

Circuit in Abbotts.  Thus, the prerequisites of 11 U.S.C. § 363(b) are fulfilled.    The Broker has 

opined that the sale price is within the range of the value of the Property. 
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Pursuant to 11 U.S.C. § 363(f), a Trustee may sell property under § 363(b) free and clear 

of any interests or liens in such property if one of the following criteria is met: 

(1) Applicable nonbankruptcy law permits the sale of such 
property free and clear of such interests; 

 
(2) such entity consents; 
 
(3) such interest is a lien and the price at which such property 

is to be sold is greater than the aggregate value of all liens 
on such property; 

 
(4) such interest is in bona fide dispute; or 
 
(5) such entity would be compelled in a legal or equitable 

proceeding to accept the money satisfaction of such 
interest. 

 
See 11 U.S.C. § 363(f).   

The language of § 363(f) is in the disjunctive, so a sale free and clear of liens, claims, and 

interests can be approved if any one of the aforementioned conditions contained in § 363(f) is 

met.  See 3 Collier on Bankruptcy, ¶ 363.06, p. 363-44 (15th ed.  1997).    Accordingly, the 

Debtor’s proposed sale meets the requirements of subsections (f)(4), in that the Disputed Liens 

are in bona fide dispute, as outlined above.  Additionally, there will be a $50,000 carve-out to the 

estate by the IRS for administrative fees. 

The sale of the Property will satisfy the Undisputed Liens, and satisfy the majority of the 

Disputed Liens, particularly the debts owed to the IRS and State, which are also joint liabilities 

of Ms. DeZao.  The Debtor reserves all rights to review the claims and move to object to certain 

claims, including any secured claims.  Based upon sale proceeds for the Property and carve-out, 

administrative professional claimants will receive a distribution, and it will free up the Debtor’s 

ability to partially satisfy significant tax debts, and allow him to focus of formulating a Plan 
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which provides for a distribution to other creditors.  Therefore, the Debtor, in his business 

judgment, believes the sale of the Property, provides a benefit to the estate. 

Therefore, the Debtor seeks to sell the estate’s interest in the Property pursuant to 11 

U.S.C. § 363 (b), (f) and (m). 

B. Sale Should Be Authorized Pursuant to 11 U.S.C. § 105(a) 

The relief requested by the Debtor in the Motion is also consistent with this Court’s 

equitable powers pursuant to section 105(a) of the Bankruptcy Code.  Section 105(a) empowers 

the Court to “issue any order, process, or judgment that is necessary to carry out the provisions 

of [the Bankruptcy Code].” 11 U.S.C. §105(a).  As one court acknowledged, Section 105 of the 

Bankruptcy Code confers broad powers on bankruptcy courts: 

[Section] 105 [is] an omnibus provision phrased in such general terms as 
to be the basis for a broad exercise of power in the administration of a 
bankruptcy case.  The basic purpose of [section] 105 is to assure the 
bankruptcy courts power to take whatever action is appropriate or 
necessary in aid of its jurisdiction . . . . 

 
Davis v. Davis (In re Davis), 170 F.3d 475, 492 (5th Cir. 1999) (internal citations and quotations 

omitted); see also In re Kaiser Aluminum Corp., 456 F.3d 328, 340 (3rd Cir. 2006).  Under 

Section 105(a) of the Bankruptcy Code, this Court has expansive equitable power to fashion any 

order or decree that is in the interest of preserving or protecting the value of the debtor’s assets.  

See Coie v. Sadkin (In re Sadkin), 36 F.3d 473, 478 (5th Cir. 1994).  The facts of this case further 

Section 105’s purpose.   

If the sale is not consummated, the only other alternative is that the house will eventually 

be sold at foreclosure, and creditors will likely not recover an amount comparable to what is 

proposed through the sale.  There are joint liabilities of the Debtor and Ms. DeZao which will  

either be paid in full or drastically reduced, which will allow the Debtor to pay down significant 
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priority debt.  This includes potentially non-dischargeable debt in the form of domestic support 

obligations owed to Ms. DeZao. 

The Debtor respectfully submits that the sale satisfies the applicable legal standards, is 

fair, equitable and reasonable, and should be approved by this Court.    The Debtor recognizes 

that it is extraordinary relief to sell the Property free and clear of all liens, claims and 

encumbrances of Ms. DeZao as a non-debtor, but equity dictates the exception in this situation. 

C. Fed. R. Bankr. P. 6004(h) 

Bankruptcy Rule 6004(h) provides that “an order authorizing fourteen (14) days after 

entry of the order, unless the court orders otherwise.”  By this application, the Debtor seeks to 

waive the stay requirements under Rule 6004(h) in connection with the sale of the estate’s 

interest in the Property. 

CONCLUSION 

 Based upon foregoing, the Debtor seeks to sell the Property, free and clear of 

liens, claims and encumbrances pursuant to 11 U.S.C. § 363(b), (f) and (m), seeks a waiver of 

the stay requirements pursuant to Fed. R. Bankr. P. 6004(h), and such and other further relief as 

is just  and equitable.  

       TRENK, DiPASQUALE, 
      DELLA FERA & SODONO, P.C. 

Counsel to James Conrad DeZao, III, 
Chapter 11 Debtor and Debtor-in-
Possession 

 
 

Dated:   December 5, 2017    By:      /s/ Anthony Sodono, III  
               ANTHONY SODONO, III    

MICHELE M. DUDAS 
     

4811-1159-5857, v. 1 
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