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YOSINA M. LISSEBECK [SBN 201654] 
LISSEBECK LAW 
13223 Black Mountain Road, Suite 1350 
San Diego, CA 92129 
Telephone: (858) 240-7570 
Email: ylissebeck@lissebecklaw.com 
 
Attorneys for Christopher R. Barclay, Post 
Confirmation Estate Fiduciary  
 
 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

In re 
 
JAMES MARVIN ROTH, 
 
                      Debtor. 
 
In re  
 
ROTH MANAGEMENT 
CORPORATION, 
 
Debtor. 
 

 Case No. 10-07659-MM11 (Lead Case) 
 
Case No. 10-07663-MM11 
 
MOTION FOR ORDER 
APPROVING SALE OF ESTATE’S  
INTEREST IN REAL PROPERTY 
LOCATED AT 5092-130 GUAVA 
AVENUE FREE AND CLEAR OF 
ALL LIENS; MEMORANDUM OF 
POINTS AND AUTHORITIES; 
DECLARATION OF 
CHRSITOPHER R. BARCLAY; 
AND DECLARATION OF BONNIE 
KIPPERMAN 
 
 
 
Date:    August 3, 2017 
Time:   2:00 p.m. 
Dept:    1 
 
Honorable Margret M. Mann 
 
 

  Christopher R. Barclay, the Estate Fiduciary for the James Marvin Roth 

(“JMR”) and Roth Management Corporation (“RMC”) Bankruptcy Estates, hereby 

brings this Motion for an Order approving the sale of the bankruptcy estate’s rights, 

title and interests, in real property, pursuant to 11 U.S.C. § 363, as more fully set 

forth below.  In support of his Motion for Order Approving Sale of the Bankruptcy 

Estate's Rights, Title and Interests, in Real Property of the Estate, (the “Motion”), 

Trustee represents the following: 

 Debtor JMR is the owner of real property located at 5092-130 Guava Avenue, 
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La Mesa, CA (“Guava Unit #130”).  Pursuant to the Joint Plan (Docket #509 in 

Lead Case),  Guava Unit #130 was to be marketed and sold before the 60th month 

with marketing to commence by the 54th month.  [Docket #509, pg.42, l. 9].  The 

Joint Plan also stated that any sale or other disposition of property, is to be free and 

clear of all liens, but subject to Court approval. [Docket #509, pg. 45, l. 16].  

Finally, the Order expanding the Fiduciary’s duties, authorized him to hire 

professionals without Court approval. [Docket #1002, pg 3]. The Fiduciary retained 

Bonnie Kipperman of Leonard M. Smith1, A California Corporation, to represent 

the Estate as its real estate broker and marketed the Guava Unit #130. Fiduciary now 

has an offer to purchase Guava Unit #130 for $415,000.00.  Buyer has also made a 

deposit to escrow in the amount of $15,000 and signed a Purchase and Sale 

Agreement, subject to the Court’s approval. Fiduciary believes that this sale of 

Guava Unit #130 is in the best interest of the Estate and requests that the Court 

approve the sale.  

STATEMENT OF FACTS 

 JMR and RMC filed voluntary petitions for bankruptcy under chapter 11 of 

the Bankruptcy Code on May 3, 2010.  RMC is owned 100% by JMR.  JMR and 

RMC are sometimes collectively referred to herein as “Debtors”.   

 On July 27, 2012, Debtors JMR and RMC each filed a Fourth Joint Amended 

Chapter 11 Plan of Reorganization (“Joint Plan”).  As originally filed, the Joint Plan 

submitted by the Debtors in their cases contemplated a sale of condominiums held 

by the JMR bankruptcy estate located at the following addresses: 1) 5088-120 

Guava Avenue, La Mesa, CA; 2) 5088-121 Guava Avenue, La Mesa, CA; 3) 5084-

111 Guava Avenue, La Mesa, CA; 4) 5092-130 Guava Avenue, La Mesa, CA.  

 On October 24, 2013, the Court authorized Christopher R. Barclay to be the 

                                              
1 Ms. Kipperman is the wife of Trustee Richard Kipperman who was the Chapter 7 Bankruptcy Trustee for 

the Debra Roth case.  Mr. Kipperman filed his no asset report in the Debra Roth case on January 2014.  
Ms. Kipperman was not contacted until early 2016 regarding the marketing and sale of the Guava Units. 
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Post-Confirmation Estate Fiduciary (“Fiduciary”). [Docket #1002]. The Fiduciary is 

now proceeding with effectuating the terms of the Joint Plans. 

 The Fiduciary obtained the services of Leonard M. Smith, a California 

Corporation, and particularly Bonnie Kipperman, to represent the Estate as its real 

estate broker.  Ms. Kipperman visited Guava Unit 130.  Based on her inspection and 

review of comparable sales in the area, the Fiduciary initially directed Ms. 

Kipperman to list Unit 130 for $410,000.  A short while after the initial listing the 

Fiduciary instructed Ms. Kipperman to deactivate the listing for Unit 130 in favor of 

the listing for units 111, 120 and 121.  After the Fiduciary had no contingent offers 

for units 111, 120 and 121, the Fiduciary instructed Ms. Kipperman to reactive the 

listing for Unit 130 at $415,000.  See Kipperman Declaration. 

 As more fully described below, the Fiduciary now has an offer to purchase 

Guava Unit #130 for $415,000.00 from Lawrence and Silvia Tomicich (“Buyer”).  

Buyer has also made a deposit to Fiduciary in the amount of $15,000 and signed a 

Purchase and Sale Agreement, subject to the Court’s approval. Fiduciary believes 

that this sale of Guava Unit #130 is in the best interest of the Estate and requests that 

the Court approve the sale.  A copy of the Purchase Agreement is attached as 

Exhibit A to the Declaration of the Fiduciary.  

 Accordingly, the Fiduciary is now seeking approval for the sale of Guava 

Unit 130, which is legally described as: 
Parcel 1: 
An undivided 1/30th interest in and to all that portion of La Mesa Tract no. 04-03, in 
the City of La Mesa, County of San Diego, State of California, recorded November 
9, 2006 as Map No. 15470, in the office of the County Recorder of said County, 
shown and defined as "Common Area" on the Condominium Plan recorded 
November 30, 2006 as Instrument No. 2006-0851210, of Official Records of said 
County. 
 
 
Excepting therefrom easements, as such easements are set forth in the Declaration of 
Covenants, Conditions and Restrictions recorded November 30, 2006 as 
Instrument/File No. 2006-0851211 of Official Records of Said County, and any now 
or hereafter recorded amendments thereto. 
 
Excepting therefrom rights to assign as exclusive ese Common Area (as defined in 
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Section 1351(I) of the California Civil Code) all of those portions thereof shown and 
defined on said Condominium Plan as garage area G-21; balcony area B-1, entry 
areas as defined and depicted on the plan, yard areas Y-12 and Y-13, Parking Area 
P-1 
 
Parcel 2: 
All that portion of Map No. 15470 shown and defined as Unit No. L-1 on said 
Condominium Plan. 
 
Parcel 3: 
An exclusive use common area as defined in Section 135(I) of the California Civil 
Code, appurtenant to Parcel 2 above, in and to Garage Area G-21, balcony Area B-
1, entry areas as defined and depicted on the Plan, yard areas Y-12 and Y-13, 
parking areas P-1, as shown and defined on said Condominium Plan 
 
Parcel 4: 
Nonexclusive easements for the benefit of and appurtenant to Parcels 1 and 2 above, 
such easements are set forth in the Declaration of Covenants, Conditions and 
Restrictions recorded November 30, 2006 as Instrument No. 2006-0851211 of 
Official Records of said County, and any now or hereafter recorded amendments 
thereto (the "Declaration"). 
 
APN:  470-111-36-01 
 
 The Fiduciary obtained a title report for Guava Unit #130, and is informed 

that a non-disputed deed of trust has been recorded against the Property, in favor of  

Mortgage Electronic Registration Systems, Inc. Solely as nominee for Mountain 

Express Mortgage, LC, a Limited Corporation, its successors and assigns 

(Recording No. 2007-0314149) as assigned to Federal National Mortgage 

Association (Fannie Mae) (Record No. 2016-0058826) reflected at item 15 of the 

preliminary title report (the “Title Report”), and as adjusted and provided for under 

the Joint Plan.  A copy of the title report is attached to the Barclay Declaration as 

Exhibit B.  The Joint Plan authorized that these first deed holders be paid from the 

sale of each unit in a reduced amount.  See Class 10.  While the Joint Plan did name 

these secured creditors, the Fiduciary understands that the identities of these secured 

creditors may have shifted due to assignments or changes to servicing agents.  

Accordingly, the Fiduciary requests that he is authorized to pay the undisputed liens, 

as reduced by the confirmed Joint Plan, but as identified in the current title report 

and/or as so identified by the title company with a valid payoff request.     

 The Providence Square HOA lien, identified in item 17 (Record No. 2009-

Case 10-07659-MM11    Filed 07/03/17    Entered 07/03/17 22:30:52    Doc 1213    Pg. 4 of
 51



 

 -5-  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

0599320), was stripped pursuant to the confirmed Joint Plan and Providence has 

subsequently provided the Fiduciary a release.  

 Finally, the Fiduciary will sell free and clear of the abstracts of judgment 

identified in the title reports as items 16 (Record No. 2009-0442727) and 18 (Record 

No. 2010-0056913) both held by Anice Plikaytis, as the Fiduciary understands that 

the judgment identified in item 16 was already paid, and the judgment identified in 

item 18 is now subject to payment pursuant to the confirmed Plan.  

 Upon approval of the sale, the Fiduciary shall have full authority to take any 

and all actions necessary to complete the transaction.  

 Further, the Fiduciary seeks authority to pay from escrow: (a) all escrow and 

closing costs specified in the Agreement; (b) the brokers’ aggregate 5% 

commission; and (c) all property taxes due and secured by the property as of the 

closing date. To the extent there are disputes regarding any of these amounts, the 

Fiduciary should be authorized to receive and hold the funds, pending resolution of 

the disputes. 

 The Fiduciary believes that the Buyer is a good faith purchaser and that this 

sale qualifies for a finding of good faith under 11 U.S.C. § 363(m).  As a result, the 

Fiduciary also requests a finding that § 363(m) applies here. 

WHEREFORE, the Fiduciary prays for an order that: 

(1) Approves and authorizes, on an “AS-IS” basis, the Fiduciary’s sale to   

Lawrence and Silvia Tomicich (the “Buyer”), of Guava Unit #130 for the Purchase 

Price on the terms and conditions specified in the Agreement.   

 (2)  Directs that the Fiduciary’s sale of Guava Unit #130 is to pay 

undisputed amounts due to the first trust deed holder, as modified under the Joint 

Plan, and as identified by the title report and/or the title company with a valid payoff 

request, and property taxes.  To the extent there are disputes regarding any of these 

amounts, the Fiduciary should be authorized to receive and hold the funds, pending 

resolution of the disputes. 
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 (3) Directs that the Fiduciary’s sale shall be free and clear of all liens, 

claims, and interests pursuant to 11 U.S.C. Section 363 (f). 

 (4)  Authorizes the Fiduciary to pay from escrow: (a) all escrow and 

closing costs specified in the Agreement; (b) the brokers’ aggregate 5% commission 

and (c) all property taxes due and secured by Guava Unit #130 as of the closing 

date. To the extent there are disputes regarding any of these amounts, the Fiduciary 

should be authorized to receive and hold the funds, pending resolution of the 

disputes. 

 (5)   Approves each of the terms of the Agreement, authorizes the 

Fiduciary to perform the Agreement, and determines that the Agreement is in the 

best interest of the estate, that the sale is made for fair market value and in good 

faith, that the Buyer is buying the Property in “good faith”, as that term is used in 11 

U.S.C. § 363(m), for reasonable value, and on reasonable notice. 

 (6) Determines that adequate notice of this Motion was given; and 

 (7) Provides for such other and further relief as the Court deems just and 

proper. 

 
DATED: July 3, 2017   LISSEBECK LAW 
 
 
 
       By:  /s Yosina M. Lissebeck 
       Yosina M. Lissebeck 
       Attorney for Christopher R. Barclay,  
       Post Confirmation Estate Fiduciary   
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 
THIS COURT HAS AUTHORITY TO AUTHORIZE THE SALE OF GUAVA 

UNITS OUTSIDE THE ORDINARY COURSE OF BUSINESS PURSUANT 
TO 11 U.S.C. § 363(b)(1) 

 
 Section 363(b)(1) of the Bankruptcy Code provides that a trustee “after notice 

and a hearing, may use, sell, or lease, other than in the ordinary course of business, 

property of the estate.”  11 U.S.C. § 363(b)(1).  Property of the estates includes “all 

legal or equitable interest of the debtor in property as of the commencement of the 

case,” regardless of where the property is located, or by whom it is held.  See 11 

U.S.C. § 541(a).  The court’s power to authorize the sale under § 363(b) is to be 

exercised at its discretion.  See In re Lionel Corp., 722 F.2d 1063, 1069 (2d. Cir. 

1983); In re Baldwin United Corp., 43 B.R. 888, 905 (Bankr. S.D. Ohio 1984); In re 

Ancor Exploration Co., 30 B.R. 803, 808 (Bankr. N.D. Okla. 1983). 

 The standard to be applied in determining whether a sale should be authorized 

under § 363(b)(1) is whether such sale is in the best interest of the estate and 

whether the price is fair and reasonable.  See In re Canyon Partnership, 55 B.R. 520 

(Bankr. S.D. Cal. 1985).  A trustee is given substantial deference and discretion in 

this regard.  Id.  Further, a sale under § 363(b) must be proposed in good faith and 

supported by a valid business justification.  See 240 N. Brand Partners, Ltd. v. 

Colony GFP Partners, L.P. (In re 240 N. Brand Partners, Ltd.), 200 B.R. 653, 659 

(9th Cir. BAP 1996).  “Good faith” encompasses “fair value, and further speaks to 

the integrity of the transaction.”  Id.   

 Here, the Joint Plan requires the Fiduciary to sell the Guava Units.  The 

Fiduciary has contacted Bonnie Kipperman of Leonard M. Smith, A California 

Corporation, to represent the Estate as its real estate broker.  Ms. Kipperman has 

substantial experience selling real estate in Bankruptcy matters.  For her services, 

Leonard M. Smith, a California Corporation has agreed, along with seller’s broker, 

to share a 5% commission from each of the Guava Units selling price.  This 
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commission will be paid upon escrow closing, and no further order of the Court will 

be sought.  See Kipperman Declaration.  

 Ms. Kipperman visited all 5 of the Guava Units.  Based on her inspection and 

review of comparable sales in the area, the Fiduciary directed Ms. Kipperman to list 

Units 111, 120, 121 and 130 at $410,000.  A short while after the initial listing the 

Fiduciary instructed Ms. Kipperman to deactivate the listing for Unit 130 in favor of 

the listing for units 111, 120 and 121.  After the Fiduciary had no contingent offers 

for units 111, 120 and 121, the Fiduciary instructed Ms. Kipperman to reactive the 

listing for Unit 130 at $415,000.  The Joint Plan already requires the sale of the 

condominiums, but further required that the Fiduciary obtain Court approval of the 

sales.  As detailed in the Declaration of Ms. Kipperman, the property was 

adequately marketed and a reasonable offer was obtained.   

 The Fiduciary has now accepted an offer for the Real Property commonly 

known as 5092 Guava Avenue, Unit 130, La Mesa California, 91942 (APN 470-

111-36-01) in the amount of $415,000.00 from Lawrence and Silvia Tomicich (the 

“Buyers”).  This is well above the “baseline” mortgage of $265,000 established by 

the Court in the confirmed Joint Plans. The Buyers provided a good faith deposit of 

$15,000.00.  This sale was negotiated in good faith and was an arm’s length 

transaction with the buyer proceeding in good faith.  All creditors are receiving 

notice of the sale and are being provided with the opportunity to object.  

II. 
THE PURCHASE AGREEMENT SATISFIES THE REQUIREMENTS OF 

363(f) FOR A SALE FREE AND CLEAR OF LIENS, CLAIMS, 
ENCUMBRANCES, AND INTERESTS 

 
 The Joint Plan also states that the sale will be free and clear of all liens.  

Bankruptcy Code § 363(f) authorizes a debtor-in-possession to sell property of the 

estate free and clear of any interest in such property only if - 

 (1) applicable non-bankruptcy law permits sale of such property free and 

clear of such interest; 
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  (2) such entity consents;  

 (3) such interest is a lien and the price at which such property is to be sold 

is greater than the aggregate value of all liens on such property; 

  (4) such interest is in bona fide dispute; or  

 (5) such entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of such interest. 

 The Fiduciary obtained a title report for Guava Unit #120, and is informed 

that a non-disputed deed of trust has been recorded against the Property, in favor of  

First American Title Insurance Co, reflected at item 16 of the preliminary title report 

(the “Title Report”), and as adjusted and provided for under the Plan.  A copy of the 

title report is attached to the Barclay Declaration as Exhibit B.   

 The Fiduciary will sell free and clear of the following liens: 

1) The Providence Square HOA lien, identified in item 17 (Record No. 

2009-0599320), was stripped pursuant to the confirmed Joint Plan and 

Providence has subsequently provided the Fiduciary a release.  

2) The  abstracts of judgment identified in the title reports as items 16 

(Record No. 2009-0442727) and 18 (Record No. 2010-0056913) both held 

by Anice Plikaytis, as the Fiduciary understands that the judgment 

identified in item 16 was already paid, and the judgment identified in item 

18 is now subject to payment pursuant to the confirmed Plan.  

 Upon approval of the sale, the Fiduciary shall have full authority to take any 

and all actions necessary to complete the transaction. 

 The Fiduciary seeks authority to pay from escrow: (a) all escrow and closing 

costs specified in the Agreement; (b) the brokers’ aggregate 5% commission; c) the 

non-disputed deed of trust recorded against the Property, in favor of  Mortgage 

Electronic Registration Systems, Inc. Solely as nominee for Mountain Express 

Mortgage, LC, a Limited Corporation, its successors and assigns (Recording No. 

2007-0314149) as assigned to Federal National Mortgage Association (Fannie Mae) 
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(Record No. 2016-0058826) reflected at item 15 of the preliminary title report (the 

“Title Report”), and as adjusted and provided for under the Joint Plan.  A copy of 

the title report is attached to the Barclay Declaration as Exhibit B.  The Joint Plan 

authorized that these first deed holders be paid from the sale of each unit in a 

reduced amount.  See Class 10.  While the Joint Plan did name these secured 

creditors, the Fiduciary understands that the identities of these secured creditors may 

have shifted due to assignments or changes to servicing agents.  Accordingly, the 

Fiduciary requests that he is authorized to pay the undisputed liens, as reduced by 

the confirmed Joint Plan, but as identified in the current title report and/or as so 

identified by the title company with a valid payoff request; and (d) all property taxes 

due and secured by the property as of the closing date. To the extent there are 

disputes regarding any of these amounts, the Fiduciary should be authorized to 

receive and hold the funds, pending resolution of the disputes. 

 Presumably all parties, lienholders, and those holding any interest in Guava 

Unit #130 have already consented to the sale – as the Joint Plan requires the sale 

free and clear of all liens.  Further, all parties, lienholders, and those holding any 

interest in Guava Unit #130 are being paid pursuant to the Joint Plan.  The proceeds 

from the sale must come into the Estate free and clear of all liens and interests so 

that the Fiduciary can disburse the funds pursuant to the instructions found in the 

Joint Plan.  

 Particularly, the Joint Plan also authorized various secured claims/classes to 

be paid from the sale of each unit. These are the first deed holders.  See Class 10.  

While the Joint Plan did name these secured creditors, the Fiduciary understands 

that the identities of these secured creditors may have shifted due to assignments or 

changes to servicing agents.  Accordingly, the Fiduciary requests that he is 

authorized to pay the undisputed liens, as reduced by the confirmed Plan, but as 

identified in the current title report and/or as so identified by the title company with 

a valid payoff request.    
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 From the sale proceeds of Guava Unit #130, the Fiduciary seeks approval to 

pay the costs of sale, the broker’s commission, and all undisputed liens as identified 

in the title report, and as identified in the Joint Plan.  Because the purchase price of 

$415,000.00 provides equity beyond the required liens and costs, those funds will be 

used to pay creditors as set forth under the Joint Plan.  Accordingly, not only is this 

sale required under the Joint Plan, at this sale price it is also in the best interest of 

the Estate.  

III. 
THIS SALE CONSTITUTES A GOOD FAITH PURCHASE UNDER 11 
U.S.C. § 363(m) 
 
 
 Finally, Section 363(m) of the Bankruptcy Code provides:  

The reversal or modification on appeal of an authorization under subsection 
(b) or (c) of this section of a sale or lease of property does not affect the 
validity of a sale or lease under such authorization to an entity that 
purchased or leased such property in good faith, whether or not such entity 
knew of the pendency of the appeal, unless such authorization and such sale 
or lease were stayed pending appeal.  
 

 A good faith buyer is “one who buys ‘in good faith’ and ‘for value.”2  “[L]ack 

of good faith is [typically] shown by ‘fraud, collusion between the purchaser and 

other bidders or the trustee, or an attempt to take grossly unfair advantage of other 

bidders,”'3  Here, the Buyers are acting in good faith and have agreed to pay fair 

market value for Guava Unit #130.  The proposed sale was negotiated at arm’s 

length between the Fiduciary and the Buyer.   The Buyers are neither insiders nor 

affiliates of the Debtor.  For these reasons, the Court may properly determine the 

Buyers are a good faith purchaser within the meaning of 11 U.S.C. Section 363(m). 

CONCLUSION 

 For the foregoing reasons, the Fiduciary respectfully requests that this Motion 

be granted and that the relief requested be authorized by this Court. Thus, the 

                                              
2 In re Ewell, 958 B.2d 276, 281 (9th Cir. 1992), citing In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143, 

147 (3rd Cir. 1986). 
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Fiduciary is seeking an Order to approve the sale of the bankruptcy estate’s rights in 

a condominium free and clear of all liens.   

 
DATED: July 3, 2017 Respectfully submitted, 

 
LISSEBECK LAW 

 By: /s/ Yosina M. Lissebeck 
  YOSINA M. LISSEBECK 
  Attorneys for Christopher R. Barclay, Post 

Confirmation Estate Fiduciary  

 

                                              
3 Id.  
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DECLARATION OF CHRISTOPHER R. BARCLAY, FIDUICARY 

I, CHRISTOPHER R. BARCLAY, declare as follows: 

 1. I am the duly appointed and acting Post-Confirmation Estate Fiduciary 

in the above-captioned bankruptcy case.  I have read the Memorandum of Points and 

Authorities and verify all of the facts stated therein. 

 2.   The Joint Plan filed by the Debtors, and confirmed by the Court, 

require that the Guava Units be sold.  Thus, I retained the services of Bonnie 

Kipperman of Leonard M. Smith, as my real estate broker.  The Order expanding 

my duties as the Post Confirmation Estate Fiduciary stated that I could employ 

professionals without court order.  Leonard M. Smith, along with the buyer’s broker, 

will receive a combined 5% commission from the sale of Guava Unit #130.  This 

commission will be paid from the close of escrow.  

3. While the Joint Plan requires the sale of the Guava Units, it also states 

that any sale of the debtor’s assets is subject to court approval.  Thus, I’m filing this 

motion to obtain the Court’s approval to sell 5092 Guava Avenue, Unit 130, La 

Mesa California, 91942 (APN 470-111-36-01).   

4. Ms. Kipperman inspected and evaluated the Guava Units. Based on her 

advice, I initially decided to list Guava Unit #130 for $410,000.  This is well above 

the “baseline” of $265,000 mortgage established by the Court for Class 10 claims in 

the confirmed Joint Plans.  I later increased the listing price to $415,000.00. 

5. Subject to Court approval, I have accepted, an offer in the amount of 

$415,000.00 from Lawrence and Silvia Tomicich (the “Buyers”).  This is well above 

the “baseline” mortgage of $265,000 established by the Court in the confirmed Joint 

Plans. The Buyers have provided a good faith deposit of $15,000.00.  This sale was 

negotiated in good faith and was an arm’s length transaction with the Buyer 

proceeding in good faith.  All creditors are receiving notice of the sale and are being 

provided with the opportunity to object.  A copy of this Purchase Agreement is 

attached as Exhibit A.  
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6.  I obtained a title report for Guava Unit #130.  The title report reflects a 

non-disputed deed of trust has been recorded against the Property, in favor of   

Mortgage Electronic Registration Systems, Inc. Solely as nominee for Mountain 

Express Mortgage, LC, a Limited Corporation, its successors and assigns 

(Recording No. 2007-0314149) as assigned to Federal National Mortgage 

Association (Fannie Mae) (Record No. 2016-0058826) reflected at item 15 of the 

preliminary title report (the “Title Report”), and as adjusted and provided for under 

the Joint Plan.  Accordingly, I request that I am authorized to pay the undisputed 

liens, as reduced by the confirmed Joint Plan, but as identified in the current title 

report and/or as so identified by the title company with a valid payoff request.  A 

copy of the title report is attached as Exhibit B.   

7. As instructed by the Joint Plan, I will sell free and clear of the interest 

identified as follows:  

1) The Providence Square HOA lien, identified in item 17 (Record No. 

2009-0599320), was stripped pursuant to the confirmed Joint Plan and 

Providence has subsequently provided the Fiduciary a release.  

2) The  abstracts of judgment identified in the title reports as items 16 

(Record No. 2009-0442727) and 18 (Record No. 2010-0056913) both held 

by Anice Plikaytis, as the Fiduciary understands that the judgment 

identified in item 16 was already paid, and the judgment identified in item 

18 is now subject to payment pursuant to the confirmed Plan.  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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8. I seek authority to pay from escrow: (a) all escrow and closing costs

specified in the Agreement; (b) the brokers’ aggregate commission; (c) the first deed 

of trust; and (d) all property taxes due and secured by the property as of the closing 

date. To the extent there are disputes regarding any of these amounts, I request that I 

be authorized to receive and hold the funds, pending resolution of the disputes. 

I declare under penalty of perjury under the laws of the State of California in 

the United States of America that the foregoing is true and correct to the best of my 

knowledge and that this declaration is executed this ____ day of July 2017, San 

Diego, California. 

________________________  
Christopher R. Barclay 
Post-Confirmation Estate Fiduciary 

3

/s/ Christopher R. Barclay
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DECLARATION OF BONNIE KIPPERMAN 

I, BONNIE KIPPERMAN, hereby declare as follows: 

1. I am a licensed real estate agent associated with Leonard Smith &

Associates located 8807 Grossmont Blvd, La Mesa, California, telephone number 

(619) 463-4488 and I was retained by Christopher R. Barclay, the Fiduciary in the 

above-captioned bankruptcy case, regarding the contemplated sale of  

condominiums located at the following addresses: 1) 5088-120 Guava Avenue, La 

Mesa, CA; 2) 5088-121 Guava Avenue, La Mesa, CA; 3) 5084-111 Guava Avenue, 

La Mesa, CA; 4) 5092-130 Guava Avenue, La Mesa, CA (“Guava Units”).  

2. I have personal knowledge of the matters discussed below, and if

called as a witness, I could and would competently testify thereto. 

3. I visited the Guava Units.  Based on my inspection and review of

comparable sales in the area, I informed the Fiduciary of what I believed was a fair 

market value.A listing agreement was entered into on January 12, 2017. The 

Fiduciary directed me to list Units 111, 120, 121 and 130 for $410,000. The 

listing for Unit 130 was withdrawn by the Fiduciary, then relisted for $415,000. 

4. I presented the Fiduciary with an offer to purchase Guava Unit #130

for $415,000.00 from  Lawrence and Silvia Tomicich (“Buyer”).  After an arm’s 

length negotiation, the Fiduciary and Buyer entered into a Purchase Agreement. 

Buyer also made a deposit to Fiduciary in the amount of $15,000 and signed a 

Purchase and Sale Agreement, subject to the Court’s approval.  

5. I believe based on the active marketing and the market response

thereto, that the Sale Price of $415,000 is a fair offer.  In my professional opinion, I 

believe that the proposed sale terms set forth in the Motion are fair and reasonable 

and the sale should be approved.  

I declare under penalty of perjury under the laws of the United States of 

America that the foregoing is true and correct.  Executed this  _ day of July 

2017 in the City of San Diego, California. 

BONNIE KIPPERMAN  
_________________________
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PROOF OF SERVICE 
I, Yosina M. Lissebeck, declare as follows: 
I am employed in the County of San Diego, State of California; I am over the age of 
eighteen years and am not a party to this action; my business address is Lissebeck Law 
13223 Black Mountain Road, Suite 1350, San Diego, CA 92129, in said County and State.  
On July 3, 2017, I served the following document(s):   

MOTION FOR ORDER APPROVING SALE OF ESTATE’S  INTEREST IN REAL PROPERTY 
LOCATED AT 5092-130 GUAVA AVENUE FREE AND CLEAR OF ALL LIENS; 
MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF CHRISTOPHER 
R. BARCLAY; AND DECLARATION OF BONNIE KIPPERMAN 

on each of the interested parties stated on the attached service list. 
I. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING ("NEF"): 
Pursuant to controlling General Order(s) and Local Bankruptcy Rule(s) ("LBR"), the 
foregoing document will be served by the court via NEF and hyperlink to the document.  
On July 3, 2017, I checked the CM/ECF docket for this bankruptcy case or adversary 
proceeding and determined that the following person(s) are on the Electronic Mail Notice 
List to receive NEF transmission at the e-mail address(es) indicated below: 
Christopher R. Barclay on behalf of Other Prof. Christopher Barclay, Post-Confirmation 
Plan Fiduciary  
cbarclay@oocrb.com  

K. Todd Curry on behalf of Creditor Curry & Associates 
tcurry@currylegal.com  

K. Todd Curry on behalf of James Marvin Roth 
tcurry@currylegal.com  

K. Todd Curry on behalf of Roth Management Corporation 
tcurry@currylegal.com  

John W. Cutchin on behalf of Creditor Mercator Financial Group, Inc. 
jcutchin@san.rr.com  

John W. Cutchin on behalf of Creditor West Valley Financial Management, Inc. 
jcutchin@san.rr.com  

John W. Cutchin on behalf of Creditor John Cutchin 
jcutchin@san.rr.com  
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Jonathan J. Damen on behalf of Creditor Seterus Inc. as servicer for Federal National 
Mortgage Association bknotice@rcolegal.com, bknotice@rcolegal.com  
 
Peter L. Duncan on behalf of Creditor California Bank & Trust  
peterd@psdslaw.com, theresam@psdslaw.com  
 
Kerry Eskenas on behalf of Creditor Anice M Plikaytis  
kerry4670@gmail.com  
 
Kerry Eskenas on behalf of Plaintiffs Anice M Plikaytis  
kerry4670@gmail.com  
 
Todd S. Garan on behalf of Creditor CitiMortgage, Inc.  
ch11ecf@aldridgepite.com, tgaran@aldridgepite.com;TSG@ecf.inforuptcy.com  
 
Todd S. Garan on behalf of Creditor Deutsche Bank National Trust Company, solely as 
Trustee  
ch11ecf@aldridgepite.com, tgaran@aldridgepite.com;TSG@ecf.inforuptcy.com  
 
Todd S. Garan on behalf of Creditor GMAC Mortgage, LLC  
ch11ecf@aldridgepite.com, tgaran@aldridgepite.com;TSG@ecf.inforuptcy.com  
 
Todd S. Garan on behalf of Creditor Green Tree Servicing LLC  
ch11ecf@aldridgepite.com, tgaran@aldridgepite.com;TSG@ecf.inforuptcy.com  
 
Todd S. Garan on behalf of Creditor Wells Fargo Bank N.A.  
ch11ecf@aldridgepite.com, tgaran@aldridgepite.com;TSG@ecf.inforuptcy.com  
 
Jeffrey B. Gardner on behalf of Creditor Fairmount, L.P.  
jeff.gardner@sbgk.com, mary.do@sbgk.com  
 
Thomas B. Gorrill on behalf of Creditor Charles Considine  
tgorrill@gorillalaw.com, r53431@notify.bestcase.com  
 
Ben-Thomas Hamilton on behalf of Attorney Ben-Thomas Hamilton  
ben@hm-lawyers.com  
 
Ben-Thomas Hamilton on behalf of Claimant Debra Roth  
ben@hm-lawyers.com  
 
Ben-Thomas Hamilton on behalf of Interested Party Hamilton & McInnis, L.L.P.  
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ben@hm-lawyers.com  
 
Rosemary Hong on behalf of Creditor Chase Home Finance LLC  
bknotice@rcolegal.com, RCO@ecf.inforuptcy.com  
 
Rosemary Hong on behalf of Creditor IBM Lender Business Process Services, Inc.  
bknotice@rcolegal.com, RCO@ecf.inforuptcy.com  
 
L. Scott Keehn on behalf of Interested Party Debra Roth  
scottk@keehnlaw.com, scottk@keehnlaw.com;chrisf@keehnlaw.com  
 
Katelyn Knapp on behalf of Creditor California Bank & Trust  
ECFNotices@mclaw.org, katelynrdesbrow@gmail.com  
 
Erin L. Laney on behalf of Creditor Citimortgage, Inc., successor by merger with ABN 
AMRO Mortgage Group, Inc.  
ecfcasb@piteduncan.com  
 
Christopher M. McDermott on behalf of Creditor Deutsche Bank National Trust Company, 
solely as Trustee  
ch11ecf@aldridgepite.com, cmcdermott@aldridgepite.com;CMM@ecf.inforuptcy.com  
 
Scott A. McMillan on behalf of Creditor Anice Plidaytis scott@mcmillanlaw.us, 
scott4670@gmail.com;anicemarie2@aol.com;dimitri4670@gmail.com;jmarshall4670@gm
ail.com;mkaroomi4670@gmail.com;jvannoord@tmlf.us;lbrady@tmlf.us;scott@tmlf.us;sam
0661@gmail.com  
 
David Ortiz on behalf of United States Trustee United States Trustee  
david.a.ortiz@usdoj.gov, USTP.REGION15@USDOJ.GOV;tiffany.l.carroll@usdoj.gov  
 
Edward G. Schloss on behalf of Creditor BAYVIEW LOAN SERVICING, LLC  
egs2@ix.netcom.com  
 
Meghan Canty Sherrill on behalf of Creditor California Bank & Trust  
meghan.sherrill@troutmansanders.com, 
Vanessa.hudak@troutmansanders.com;samantha.schuster@troutmansanders.com  
 
Timothy J. Silverman on behalf of Creditor Amercia's Servicing Company duly authorized 
servicing agent for Wells Fargo Bank, N.A., successor by merger to Wachovia Bank, NA its 
successors and/or assigns  
tsilverman@scheerlawgroup.com, missy@sgswlaw.com  
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United States Trustee  
ustp.region15@usdoj.gov 

Michelle Volk on behalf of Creditor Anice M Plikaytis 
mvolk4670@gmail.com  

Alex Zarcone on behalf of Creditor Anice M Plikaytis 
alexz@protectlawgroup.com, alex_zarcone@att.net  

Les Zieve on behalf of Creditor Fannie Mae 
bankruptcy@zievelaw.com  

II. SERVED BY U.S. MAIL OR OVERNIGHT MAIL:  OnJuly 3, 2017, I served the
following person(s) and/or entity(ies) at the last known address(es) in this bankruptcy 
case or adversary proceeding by placing a true and correct copy thereof in a sealed 
envelope in the United States Mail, first class, postage prepaid, and/or with an overnight 
mail service addressed as follows.  

Anice Plikaytis 
11435 Fuerte Farms Road 
El Cajon, CA 92020-8222 

James Marvin Roth 
3989 Ocean Front Walk 
San Diego, CA 92109 

Dated:   July 3, 2017 By: /s/ Yosina M. Lissebeck 
 YOSINA M. LISSEBECK 

RMC: 4850 Talmadge Park Row
San Diego, CA 92115
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