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PENACHIO MALARA, LLP
Anne J. Penachio, Esq.

245 Main Street - Suite 450
White Plains, New York 10601
T: (914) 946-2889

F: (914) 206-4884

UNITED STATES BANKRUPTCY COURT HEARING DATE and TIME:
SOUTHERN DISTRICT OF NEW YORK FEBRUARY 15,2019 AT 10:00 AM

CHAPTER 11
JEANETTE CALICCHIA,
CASE NO.: 18-23840 (RDD)
Debtor.

NOTICE OF THE DEBTOR’S APPLICATION FOR (I) APPROVAL OF THE SALE OF
REAL PROPERTYAT 18 STEPHANIE LANE, MAHOPAC, NY 10541 TO CINDY
GURKA AND STEVEN GURKA FREE AND CLEAR OF ALL CLAIMS PURSUANT
TO 11 U.S.C. §§363 (b) AND (f); (II) APPROVING DISTRIBUTION OF PROCEEDS OF
THE SALE PURSUANT TO 11 U.S.C. § 506(a) AND 506(c) ; AND (III) GRANTING
SUCH OTHER AND FURTHER RELIEF AS IS APPROPRIATE

PLEASE TAKE NOTICE that a hearing on the application of JEANETTE
CALICCHIA, the above-referenced Debtor (the “Debtor”) for approval of the sale of her interest
in the home at 18 Stephanie Lane, Mahopac, NY 10541 (the “Home”) pursuant to 11 U.S.C.

§§ 363 (b) and (f) will be held before the Honorable Robert D. Drain, United States Bankruptcy
Judge, in his Courtroom in the Charles L. Brieant, Jr. Federal Building and Courthouse, 300
Quarropas St., White Plains, New York 10601 at 10:00 am on February 15, 2019 at 10:00 AM.

PLEASE TAKE FURTHER NOTICE, that the terms of the sale are fully set
forth in detail in the application and consist of the following material terms:

1. The asset transferred consists of the Home.

2 The contract price is $599,900.00 to be paid as follows: $59,900.00
deposit with balance to be paid at closing.

3. The sale is not predicated on the purchasers obtaining a mortgage
commitment.

4, The sale is free and clear of all liens, claims and encumbrances which will
attach to the proceeds.
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PLEASE TAKE FURTHER NOTICE that the sale is subject to higher and
better offers.

PLEASE TAKE FURTHER NOTICE that the Debtor also seeks permission to
distribute the sale proceeds as set forth in the application.

PLEASE TAKE FURTHER NOTICE that a copy of the Application can be
obtained from the Bankruptcy Court website, www.nysb.uscourts.gov or from the undersigned
upon request.

PLEASE TAKE FURTHER NOTICE objections, if any, to the relief sought in
the application, must comply with applicable law and be served upon and received by the
undersigned, with a copy to the Bankruptcy Judge and the Office of the United States Trustee
(201 Varick Street, Suite 1006, New York, New York 10014) at least 7 days prior to the return
date..

PLEASE TAKE FURTHER NOTICE that, unless objections are interposed,
the relief sought in the application may be granted.

Dated: White Plains, New York
December 7, 2018

/s/ Anne Penachio
Anne Penachio
PENACHIO MALARA, LLP
Counsel for the Debtor
245 Main Street - Suite 450
White Plains, New York 10601
T: (914) 946-2889
F: (914) 206-4884
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PENACHIO MALARA, LLP
Anne J. Penachio, Esq.

245 Main Street - Suite 450
White Plains, New York 10601
T: (914) 946-2889

F: (914) 206-4884

UNITED STATES BANKRUPTCY COURT HEARING DATE and TIME:
SOUTHERN DISTRICT OF NEW YORK FEBRUARY 15,2019 AT 10:00 AM

CHAPTER 11
JEANETTE CALICCHIA,
CASE NO.: 18-23840 (RDD)
Debtor.

THE DEBTOR’S APPLICATION FOR (I) APPROVAL OF THE SALE OF

REAL PROPERTYAT 18 STEPHANIE LANE, MAHOPAC, NY 10541 TO CINDY
GURKA AND STEVEN GURKA FREE AND CLEAR OF ALL CLAIMS PURSUANT
TO 11 U.S.C. §§363 (b) AND (f); (II) APPROVING DISTRIBUTION OF PROCEEDS OF
THE SALE PURSUANT TO 11 U.S.C. § 506(a) AND 506(c); AND (IIT) GRANTING
SUCH OTHER AND FURTHER RELIEF AS IS APPROPRIATE

TO: THE HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE

The application of JEANETTE CALICCHIA, (the “Debtor”), through her counsel,
PENACHIO MALARA, LLP, for (i) approval of the sale of real property located at 18
Stephanie Lane, Mahopac, NY 10541 (the “Home”) to Cindy Gurka and Steven Gurka (the
"Purchasers”) pursuant to 11 U.S.C. §§ 363 (b) and (f); (ii) approving the distribution of
proceeds pursuant to 11 U.S.C. § 506(a) and (c), and (ii1) granting such other and further relief as
is just and proper, respectfully sets forth and alleges as follow:

I DEBTOR'S BANKRUPTCY BACKGROUND

1. On November 30, 2018 the Debtor filed a voluntary petition for
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relief under Chapter 11 of Title 11 of the United States Code, as amended (the “Bankruptcy
Code”) with the Clerk of this Court and the case was referred to the Bankruptcy Judge herein.

2. Since the filing, the Debtor, an individual, has remained in the possession
and control of her property in accordance with 11 U.S.C. §§ 1107 and 1108. No committee,
trustee or examiner has been appointed.

3. The Debtor filed for bankruptcy relief to enable her to reorganize her
financial affairs. The Debtor had suffered financial losses from business losses from J. Cali
Enterprises and Caladri, Inc.

IL FACTUAL BACKGROUND

4, The Debtor’s primary asset is the Home.

5. The Debtor wishes to sell the Home and relocate to an apartment owned
by her brother-in-law. The Debtor engaged Exprop Real Estate, Inc. (“Exprop”). An application
for Exprop’s retention is forthcoming.

6. For approximately 2 years, the Debtor has been trying to sell the Home.

s In or about July 2018, the Debtor entered into a contract to sell the Home
to the Purchasers. A copy of the Contract is annexed hereto as Exhibit A. Unfortunately, the
Debtor was not able to consummate the sale pre-petition due primarily to the inability to convey
clear title to the Purchasers. Travelers Insurance (“Travelers”) had obtained a judgment against
the Debtor based upon the guaranty of a bond.

III. THE PROPOSED SALE OF THE HOME

8. The Contract, which was negotiated pre-petition, is fairly straightforward
and simple. There are two (2) principal terms.

9. First, the asset transferred consists of the Home. Second, the contract
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price is $599,900.00 to be paid as follows: $59,900.00 deposit currently held in escrow by
Debtor’s counsel and balance of $540,000.00 payable at closing. There is no mortgage
contingency.

10.  There are three (3) mortgages on the Home. The first mortgage is held by
M&T Bank with an approximate amount due of $380,000.00. The second mortgage is held by
Citi with an approximate amount due of $45,566.00. The third mortgage is held by M&T Bank
with an approximate amount due of $55,000.00. Travelers holds a judgment in the amount of
$1.6 million.

IV. RELIEF REQUESTED HEREIN

11. By this Application, the Debtor seeks an order from this Court (i)
authorizing the sale of the Home to the Purchasers pursuant to the terms set forth in the contract
free and clear of all liens and encumbrances; (ii) approving distribution of the proceeds and
payment of fees under 11 U.S.C. §§ 506(a) and (c) ; and (iii) granting such other and relief as is
just proper.

V. JURISDICTION AND STATUTORY PREDICATES FOR RELIEF

12.  This Court has jurisdiction over the Application pursuant to 28 U.S.C.
§§157 and 134 and the “Standing Order of Referral of Cases to Bankruptcy Judges” dated July
10, 1984 (Ward, Acting C.J.). The statutory predicates for the relief sought herein are Sections
105, 522(f), 327, 363(b) and (f) of the Bankruptcy Code, Rule of the Federal Rules of
Bankruptcy Procedure and the Local Rules for the United States Bankruptcy Court for the
Southern District of New York.

VI. THE SALE SHOULD BE APPROVED UNDER 11 U.S.C. § 363(b)

13.  Pursuant to Section 541(a) of the Bankruptcy Code, upon the filing of the
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Debtor’s Chapter 11 petition, the Home became property of its estate in bankruptcy.

14. Section 363(b)(1) of the Bankruptcy Code provides that, after notice and a
hearing, a debtor may sell property of the estate other than in the ordinary course of business.

15.  The standard for determining whether a sale outside the ordinary course of
business should be approved is whether the sale is in the best interests of the estate. Committee

of Equity Security Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir.

1983(; In re Ionosphere Clubs, 100 B.R. 670, 674-75 (Bankr. S.D.N.Y. 1989). Indeed, there

must be some articulated business justification for the sale. Lionel at 1070.

16. In determining whether a sale is in the best interests of the estate, the
following factors are considered!: (i) The amount of time that has elapsed since the filing; (ii) the
proceeds to be obtained in relationship to any valuations of the property to be sold; and (iii)

whether the assets are decreasing or increasing in value. See Oneida Lake Development, Inc.,

114 B.R. 353 (Bankr. N.D.N.Y.1990).

17. In applying the foregoing factors to the instant case, it is clear that the
proposed sale is in the best interests of the Debtor’s estate and the creditors therein. First,
although a brief amount of time has passed since the filing of the Debtor’s Chapter 11 petition,
one of the goals of the Debtor’s Chapter 11 case was to liquidate the Home in an economical

manner free of liens. The Home is simply cost prohibitive for the Debtor at this time. The

! Although the Court in Lionel set forth seven (7) factors to be considered, only the following
three (3) factors are relevant where, as here, a debtor proposes to sell all or substantially all of its assets
pursuant to 11 U.S.C. 363(b). The other factors cited in Lionel, while not relevant, are: (i) the
proportionate value of the asset to be sold to the estate as a whole; (ii) the effect of the proposed
disposition to the debtor’s plan of reorganization; (iil) which of the alternatives of use, sale or lease of the
proposal envisions; (iv) the likelihood that a plan of re- organizational will be confirmed in the near
future.
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Home, which does not generate income for the Debtor, is a burden to the Debtor and her estate.
A sale will serve to maximize a distribution to creditors.

18. Second, the proposed sale will benefit the Debtor and her creditors in that
it will enable her to move. Second, creditors will receive a distribution from the proceeds of the
sale.

19. Third, the Home is a financial burden to the Debtor and her estate. The
expenses associated with the Home, including the mortgage, real property taxes, and insurance,
are depleting the Debtor's resources. The Home is essentially a "wasting asset."

20.  Finally, given the current instability in the real estate market, the Debtor is
fortunate to be selling the Premises.

VIIL. SALE SHOULD BE FREE AND CLEAR OF
LIENS UNDER 11 U.S.C. § 363(f)

21.  Section 363(f) of the Bankruptcy Code permits a debtor to sell
property of the bankruptcy estate free and clear of all liens and encumbrances, only if:

a. Applicable non-bankruptcy law would
permit such a sale;

b. The entity holding the lien consents;

c. The interest is a lien and the sales price
exceeds the aggregate value of all liens;

d. The interest is in bona fide dispute; or

(S} The entity holding the lien could be compelled
in a legal or equitable proceeding to accept money in satisfaction of its
interest.

22. In the instant case, the sale meets the requirements set forth in 11 U.S.C.

§ 363(f). The purchase price is equal to the determined value of liens on the Home by reference

to 11 U.S. §506(a). See In Re Boston Generating LLC, 440 B.R. 302, 316-19 (Bankr. S.D.N.Y.

2010).
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VIII. THE PROCEEDS OF THE SALE
23.  TFollowing the sale, the following approximate amounts should be paid

pursuant to 11 U.S.C. § 506(a) and (c):

A. First Mortgage held by M&T Bank —
Approximately $348,000.00;

B. Second Mortgage held by Citi -
Approximately $45,000.00;

C. Third Mortgage held by M&T Bank-
Approximately $55,000.00;

D. Transfer fees (TP-584) - $10,000.00; and

B Real Estate Broker’s fees and legal fees (subject to Court approval)
at $50,000.00 under 506(c).

24. Alternatively, the Debtor requests that the Court approve of the sale with
the proceeds, but for title charge and transfer taxes, to be held in escrow pending further

application to the Court.

25.  Itis expected that M&T Bank will not receive payment on the third
mortgage as the sale proceeds are sufficient only to pay the expenses associated with the sale and

the senior mortgages.

IX. NOTICE AND WAIVER OF MEMO OF LAW

26.  Notice and a copy of the Application have been served on all parties in
interest and their attorneys, if known (including the Office of the United States Trustee, counsel
for the Buyers, and all creditors). It is respectfully submitted that such service is appropriate

under the circumstances.

27.  Because the facts and circumstances set forth herein do not present novel
issues of law, it is respectfully requested that this Court waive the requirement of the filing of a

memorandum of law.
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WHEREFORE, it is respectfully requested that this Court grant the relief

requested herein and all other relief that it deems necessary.

Dated: White Plains, New York
December 7, 2018

/s/ Anne J. Penachio
Anne J. Penachio
PENACHIO MALARA, LLP
245 Main Street - Suite 450
White Plains, New York 10601
T: (914) 946-2889
F: (914) 206-4884
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A-125—Residential contraet &f sale. [1-2000

Joimly prepared by the Real Property Section of the New York State Bar Associution, the New York Srate Land Title Assaciation, the Commitiee on Real
Property Law ofthe Assveiation of the Bar of the City of New York and the Commiitiee on Real Property Law of the New York County Lawyers' Associalion.

WARNING: NO REPRESENTATION 1S MADE THAT THIS FORM OF CONTRACT FOR THE SALE AND PURCHASE OF REAL ESTATE
COMPLIES WITH SECTION 5-702 OF THE GENERAL OBLIGATIONS LAW ("PLAIN LANGUAGE").

CONSULT YOUR LAWYER BEFORE SIGNING THIS AGREEMENT

NOTE: FIRE AND CASUALTY LOSSES AND CONDEMNATION.

This coutract form does not provide for what happens in the event of fire, or other casuzlty loss or condemnation before the title closing, Unless different
provision is made in this contract, Section 5-131] of the General Obligotions Law will apply. One part of that law makes a Purchaser respansible for fire and

casualty lnss upon taking possession of the Premises before the title closing.

Residential Contract of Sale

COIltI’aCt Of Sale made as of July _ , 2018

JEANETTE CALICCHIA

BETWEEN

Address: 18 Stephanie Lane, Mahopac, New York, 10541

Social Security Number/ Fed, 1.D. No(s):

CINDY GURKA & STEVEN GURKA
Address; 15 Villa Drive, Peekskill NY 10566
Social Security 1L.D. No(s):

The parties hereby agree as follows:

1. Premises. Seller shall sell and convey and Purchaser shall purchase
the properly, together with all buildings and improvements thereon
(callectively the “Premises™), more fully described on a separate page
marked “Schedule A”, annexed hereto and made & part hereof and also
known as:

Street Address: 18 Stephanie Lane, Mahopac, New
York, 10541
‘Tax Map Designation: 87.10-1-3

Together with Seller’s ownership and rights, if any, to land lying in the
bed of any street or highway, opened or proposed, adjoining the Premises
to the center line thereof, including any right of Seller to any unpaid
aware by reason of any taking by condemnaticn and/or for any damage
to the Premises by reason of change of grade of any street or highway.
Seller shall deliver at no additional cost to Purchascr, at Closing (as
hereinafler defined), or thereafter, on demand, any documents that
Purchaser may reasonably require for the conveyance af such title and
the assignment and collection of such award or damages.

2. Personal Property. This sale afso includes all fixtures and articles
of personal property now attached or appurtenant to the Premises, unless
specifically excluded below. Seller represents and warrants that at
Closing they will be paid for and owned by Seller, free and cleat of all
liens and encumbrances, except any existing mortgage to which this sale
may be subject. They include, but are not limited to, plumbing, heating,
lighting and cooking fixtures, chandeliers, bathroom and kitchen cabinels
and counters, mantels, door mirrors, switch plates and door hardware,
venetian blinds, window treatments, shades, screens, awnings, storm
windows, storm doors, window boxes, mail box, TV aerials, weather
vane, flagpole, pumps, shrubbery, fencing, outdoor statuary, tool shed,
dishwasher, washing machine, clothes dryer, garbage disposal unil,
range, oveh, built-in microwave Gven, refrigerator, freezer, air
conditioning equipment and installations, wall to wall carpeting and
buili-ins nat excluded helow (strike out inapplicable items),

Washer, dryer, refrigerator, range, microwaves, wali-to-wvall carpeting;
Microwave oven; A/C Units, Microwave, Refrigerator, Wall Oven,

hereinafter called “Seller” and

hereinafter called “Purchaser”.

Generalor, diving board, pool steps, extra pool pump,s‘ all pool
aecessories, canopy top for pool area gazebo, extra windows and flooring
& tile ladders in the garage

Excluded from this sale are furniture and household furnishings.

REREEY

3. Purchase Price. The purchase price is $599,900.00

(n) on the signing of this contract, by Purcheser's good check
payable to the Escrowee (as hereinafter defined), subject to collection,
the receipt or which is hereby acknowledged, to be held in escrow
pursuant to paragraph 6 of this contract (the '
“Downpayment”): $59,900.00

(b} by allowance for the principal amount unpaid on the existing
mortgage on the date hereof, payment of which Purchaser
shall assume by joinder in the deed: $

(c) by a purchase money note and mortgage from Purchaser to
Seller: '

{d) balance at Closing ip-accordance with paragraph 7. -
?&f@ﬁd@s&% 00

de—Bxisting-Murtgngedtiuluu-if fa:rr;:’-;.v!wufa!eu}-{ Lehds-srle-is-suiijest-to
an-erdsting-mortgnge-asindieated-in-paragraph-3 (b)-above:
-+ - () —Fhro-Rrorsises-shaH-be -convayed-subjseio-the-conlinsing-tien
eFthe-exnisting-morigage—wiriek—is-presentl y-payablo—with-taterest-at-the
Pk ————————percent-peranam-i-mantiv-installments-of-5
—svhich-inelnde-prinoipek-inerest-anil-esrow- aMemHS IR
andbwithuny-balance ofprinsipal-being-due-and payablo-en L
———)—La—the-esent—thal -gny-requirgd-payments—ars- made-on-the
existingmongnge-huiween-the-date-hereof and-Clasimz-wh ich-reduce-tin
urpRid-prinvipal-amountthersnlbelovthe-amovat-shewn-in-paragmpl)
3t then—the-bulasee—si-the-price- payable-a-Closing-uader-parseaph
I chrshall-be-inoreased-y=tha-amount.of-the payxments-otprineipal-Scller
Foprstsn -0 d—Avirra S| i—the—ameunl-shown-in-paragrapn—i (& 14
substansatbecorett and-agrees-tha-aab-paymunis-requinnd-by-teexiaig
ivicitenee-wilkrsspdebaimamd e daic ool Shsing:

o)1 there-i5-a-moraasee- csorowaseaum-helushall-assigit4a
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Farchaser-iF-i-ean-be nssiancdeand-i n-thiat-ease-Purchasersholl-pay-te
asountn-he-oserow-necomn-o-Sellerat Closing:
-——-{»r%}-—slallw—shalI-dalivcr—m-Purc—lm:-ur—u&—Glesmg—n—emSﬁeaw-elmcd
nns-mm-x»»ﬁma-ao-dnﬁbumu-elasmg-f.i31u.»el-hy-tI1eMIder—ul:me4.aa+'sm|g
moriginge—in—form--for~ecording —aorti iying-the—amount-ofe-unpaid
pitacipi-the-date-to-whish-intorest-hus-besi-paid-and-the-amounts—i
uiy-slakned-to-be-unpaid-for-prinvipak-and-inlerest—itomising-the-suwe:
St'.lIer-s!ﬂill—p:!)‘-ih&#l‘o&-f@t’-reﬂefdilig-suBlmeﬁiﬁcale--lf-ﬂiu—lmlﬂﬁmﬁhé
existing-morgage-is-a-bank-orother instiution-as-defined-in-Section-274
i of-he-Ren-Prapery-Law-i-mny—sioad-o F-the-serificnte—~funish-a
leitmr»sigmd—hy-mduly—nuﬂ:nriaed-oﬁﬁeerrcmployw-opagem,—dmc&nm
more-then-30 days-before-Closing-containing-he-samednformation
——(e}—SeHer-reprosenis-and-warrants-tha-G) - Sollerhos-dolivered-te
Ilumh:1.sr.-r-ﬁm.hand—ae-mple«e—eopief---ul‘—:-he-u&isting—mengeg&,-—;he-nuw
securod-thereby-and-eny-extensions-and-madifieations-thersal-{ ii-he
existing-mongage-is-no-nowand-i-the-time oEClosing-willnot burin
desuli-and-tiil-the-exising-morgags—does-aol-contain-any pravision
iI'tm-rm11ils-the—lmldur-é!'—ilm-«awrlgugu--to—requi;e-its-immeﬁiale—paymum
in—Fu-ll-er-«io—ahaﬂgc-—w—olher—mrm—ﬂmrcef-by—senson—eﬁ-thu«mln—-af
snnveyanee-o - he-Rromises-

S—Purclinse-Money-Morignge Delote- ifnapplicabley-M-there-is-to
bi-a-purchnse-money-norgage-ns-indicatod-inparagraph-3(c)ahove:
——Qn}—iI?lm-wmhasa-maney—uam—und--mnﬂgaga—slmi!—be-dmw-by—l-hu
sHarney—for-Selesin-the-form-nitnched-or-H-not—n-the-standnrd-forn
adapted-by-the-Mew-York-State-Land-Fitle-Assosiation~Purchuser-shall
py—it-Closing-the—morigage- rmeording—ax—recording—ovs ~and—_the
aHespe - s-leestn-the-amounto S

for-its-preparation:
-—-~{-b}-—‘Fhe—gmnémsc«:mra;—nmu-anei—mm-gage-slmu—ﬂlmgmvi{kn Hhast
s-is-subjeat-uad-subbrdinuo-te-the-Hen-ofthe-existing-morigage-and-any
extonsions-modifications-replacements-er-sonsolidations-of-the oxisting
moeHgige—provided-hat-)-the—interost-rate-thereafshall-not-le-greates
thiti———pereent-per-annum-and-the-total-debi-semdee-thereundesshall
nok-be-greates-than-$ per-apRUE-and-Lig- il
the-prineipal-omount-thersoFshll- cxeecd-the-nmeunt-oEprincipal-owing
and-unpaid-en-the-axlsting ‘marigage-at-the-time-al-plaging-such-new
sprigoge-sr-copsalidated-morigage—the-exoess-be-paid-te-tho-helderad
such-purehnse-meney-morgage-in-redpetion-ofthe-peincipal-thereot-The
purshse-money-nicrgage-shall-aiso-provide-that-sush-pryment—tethe
hokderthercofshall-ret-alloraratfeat-tho—regularinstsHments—iFa el
prnoipu-payable-thereunderand-tha-the -halder theraof-witl on-demand
anil- wmimﬁ—wmgu-mcfefor.—imceulg-.——uulenuwleelgu—:ind-delmny
agieament-oragreomentsdushe—e-sffoclunie such-subardination.

6. Downpayment in Eserow. (a) Seller's attorney (“Escrowee”) shall
hold the Downpaymen! in escrow in a segregaled bank account at THE
WESTCHESTER BANIK

Address 464 Mamaroneck Avenue, White Plains, NY 10605

uniil Closing or sooner termination of this contact and shall pay over of
apply the Downpayment in aceordance with the teems of this paragraph
Liserowee shall hold the Downpayntent in a(n) interest-bearing account
for the benefit of the parties. If interest is beld For the benefit of (e
parties, it shall be paid to the party entitled 1o the Downpayment and the
party receiving the interest shall pay any income taxes thereon, If interest
15 not hield for (e benefit of the parties, the Dawnpayment shall be
pliced inan JOLA secount or as otherwise permitted or required by law,
The Social Seeutity ar Federal Identification numbers of the pirtics shall
be fumished to Esrowee upon request. At Closing, 1he Downpayment
shall be poid by Eserowee to Seller. I for any reason Closing daes non
ooeur aod either party gives Notice (us Jefined in paragraph 23) w
Fsevowee demanding pavment of the Downpayment, Fscrowee shall Rive
nrompt Nolice to the other party of such demand. [T Escrowee does not
receive MNotiee of objection from such other purty 1o the proposed
puyment withine 10 business days alter e giving of such Notice,
Ezerower is heveby authorized and dirccied to make sueh paymeni. |1
Escrowee does receive such Notice of objection within sueh 10 iy

period or if for any other rewson Escrowee in good faith shall clect not 1o
mitke such payment, Escrowee shall continua to hold such amount uritil
otherwise directed by Notice from the parties to this contract or @ [inal,
non-appeatable judgment, order or deeree of o court. However, Escrowes
shall have the right at nny time 1o deposit the Downpayment and 1he
interest therson with the clerk of a court in Uie county in which the
Premises are loeated and shall give Notice of such deposit o Seller and
Purchuser. Upan such deposit or other disbursement in accordance with
the terms of this paragraph, Escrowee shall be relieved and discharged of
all further obligations and responsibilities hercunder,

(b) The parties acknowledge that Escrowee is acting solely as &
stakeholder at their request and for their convenicnce and that Escrowee
shull not be finble to cither party for any net or smission on its part unless
tuken or sufferad in bod fuilh or in willful disregard of this contraer or
invalving gross negligence on the part of Eserowee. Seller and Purchuser
Jointly and severally (with right of contribution) ugree 1o defend (by
tttorneys sclected by Escrowee), indemnify and hold Escrower hunnless
from and sgainst of all costs, claims and expenses (including refisoniabli
alorneys' fees) incurred in conneclion with the performance ol
Cserowew's duties hereunder, exeept with respect to actions or onissicng
ltkien or suffered by Eserowee in bad faith or in willlul disregard of iy’
contract or volving gross negligence on the part of Escrowee.

(¢} Escrawee may et or refrain fram neling in respect 'of" anv
matier referred o herein in ) reliance upon and with the advice vf!
counsel which may be selected by it (including uny member of ifs firiw)!
and shall be fully proteeted in so acting or refraining from action upolt
the advice of such counsel. _

(dl) Escrowce acknowledges receipt of the Downpayment by ¢heck”
subjuct to collection nnd Escrowee's sgreement to the provisions of this
paragriph by signing in the place indicated on the signature page of his-
contruct. ' 7

(¢) Escrowee or any member of its firm shall be permitted to &t 6s
counsel for Seller In any dispute as to the disbursement of the
Downpayment or any other dispute belween the purties whether or o
Escrowee is in possession of the Downpayment and continues to et s,
Escrowee, i

(f) The party whose attorney is Escrowee shall be liable for lass, of
the Downpayment. iy

7. Aceeptable Funds, All money payabte under this contract, unless.
otherwise specified, shall be paid by; ket
(a) Cash, but not over § 1,000.00: -

(b) Good certified check of Purchuser drawn on or official eheck
issued by any bank, savings bank, trust company or savings and logn
associntion having o banking oflice in (he State of MNew York,
unendorsed and payable to the order of Setler, or us Seller may utheryeise -
direct upon reasonable prior potice (by telephone or otherwisé) 1o
Purchaser;

(¢) As to money other than the purchase price payrble
to Seller at Clasing, uncertified check of Purchaser up o the
amount of $ 1,000.00: and y xepy it

(d) As otherwise agreed to in writing by Seller or Seller’s attorney,

8. Mumgnge—Gon}mimwnl—{—?ﬁ1ltingeney.—{a';ukde—fmmgmph—-{!'
f‘mrppfkml;!u.-—4-?:r—s.~.rp|fmmmm;%Nm«:s—olh\p{ﬁﬂgugc—&smmiimcm
Gamillgamy—(—ﬂnuw;}-{a}-‘liha—ﬁbligm-ion—n-l‘-Puréhaser—lu—pufahnsc-und}-f
ik‘fsmmﬁml-is—ea;ldiﬂane(l-upc-m-ismmnc&,—enm—lmlbm-tﬁ-———day&—nl'wﬁ
i-fisthy-exveuted-sopy-clahis-comrci-is-given-to-Purchaser-or-Parchaser's
atipraey-ia-the-mennoi-ser forth-in-paragraph-25 orsubparagraph-8(): it
1-'{='nmmll|lmll—-uuie'-'-}.--Gf—n-w|=iHc:1-ean1mi-}mﬂn!—ﬁ‘ﬂn‘r—1m-—lllsf:ilmiﬂrlul
Lender-pursuartle-which-such-lnstiutional-bender-uaproas-to-make a-frst
morh,;;rgc—[dmn-;-w—!harchmrﬁu—l?uwhascris—salcuen«si-mté-ﬁjwmr—a{'
ST SN0 B0tor-nterm-oli-leas h—yens—fursuch-lesor-sum-of
Aori-teri-ns-Mrohaser—shit-be-willing-te-aceept)-ut-the prwsiling
fixed-s-adjustablo-sate ol-nterest-nnch-oi-othereustomary—comimitnem
turm-fifie "Commitment S—Fo the-extem-u-Commilment-is-eanditimne!
t-the—silo—af-Mirehisers—currom=horpe— piement-ei-any—oulsteading
debls no-natsrinladverse change-in-urchaseds-Grancisk-condision-sae ¢

othei—custemary—onditions—I"irehaser—accepisi—the—sisk—hat such
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eonditions-may-ret-bi-mek-howesver—u—comsitment-sonditionsd-on-tho
hstilulianal-Lendeds-approval-oan-appraisal-—shoH-nsi—bedevmed-a
‘-‘GmnmilmenIﬂ-hummld-.\r-uuii{-nn-ﬂppr-nis:tl-is»nppmud fundd-iftha-does
no-seeu—hofare-the-Commimeni-Dato—Ttirchaser-may—ouneel qmder
subpsrigrph-2fe} upless-the-CommitmonRine-igextended)—Purchins
ebgaHens—huresnder—ire—oonditioned—only—eon— issunnce—of—a
Commitment—Ones-r-Commitinest-is-ssued—Rurchaseris-bound-snder
Hvis conret-even-i-the-lenderfuHs-ar-refuses—to-und-the-toun-Torany
FeaseaR:

~——ti)--Purchaser—shall—(—make—grompt- sppheatio—to—ene- ur—at
Rurchaser's—elestion—mere—han—one—Institutional—lbendar—si—such
mawgmamr(iia-ﬁwish-aueumh.*-and—eau:piﬁtc—iuiammﬁen-rcgupding
Purchoser-and-membors—of-Rarchasoits-family—ns-required; Gid-pay—al}
fees-points-and-echarges-required-in-conneetion-with-such-upplication-assl
{oun-(iv}-pursue-such-applieation-with-diligenee ~und-(v)-eoopemic-in
goad-fhith—with-such-Institutiona—Londerts)—to-obiaii-a-Commitment-
Purehaser~shatl-aseopt-u-Commitment-meeting—the-tomms—sei—forth—n
tubparagraph—S(n)—and-shutl—comply—with—all—requiremeis—of—sueh
Eommibnent—(or—any—sother—eommimoni—aceeited —by— Purcinsery
Furohaseshall-lomish-Seles with-u-copy-ofihe- Commitmnent-pramptly
allerseeeipt-thersak
——te)—Relote-thissubpavagroph-if-fappleubler-Prompsybivission
l}y--l'!-umhnse.r-a&-nn—ap;ﬂ-icm!mu—mungago-bmkav—mgslurml-pursmml
to-Artisle— - -at-the-Mew—York-Bankina—baw—{“Merusapo-Brokor)
shat-constitsie-ful-comphiancevith-the-tenms-und-conditions-set-fosth in
subpargraph—8{b)(i)—provided- that-sush—Morgage—Broker—promptly
submils-sush-appliestion-te-such-dnstitutional-kendess)—Purshases-shall
coeperie—Hi—good—filth—with—such—Morietge —Broker—to—obtuin—u
Conuniment-frem-such-nstirsdonal-bender{s)
—(d)—H-alnstimtiensl-l.enders-to~whom-—npplications—were—mads
deny—such—applicatiens—in—writing—prer-lo—the—Commitmeni—bute,
Purehnsu-may—eancel-this-contraot-by-shvinp-Notice-thereof~to-Sellery
with-a-copy-of-sueh-deninls-pravided-thar-Purehussr-has-complied-with
alHsabligadens-underthis-pamgraph-S:
——fe3—If-ne-Commitment-is-issued-by-un-astitutionsi-lbendeon-or
before~the-Gommitmeni-Date—then—unless—Purshascr-has-aeeepied—a
wriiten-eemmitment-from-an-lastitational -benderthal-doos-neconaim
w-the-terms-sei-forh-li-subparmgraph-S{al—Purchnse—may-canecl this
sontrapi-by-givine-Notice-to-Sellorwithin—5 -business—days—sfier—ihe
Commitment-Dato—provided—that-sush-Notise—inchsdes—the-name-and
address-of-the-Fnstitonal-benders) towhom-upplication-wasmadend
that-Purshnser-isscomphivd-with-all-its-abliga tiops-underthispargrmph
8-

h) [ —his—sentner—is—eanceled—by—Purehasu—pursusm—io
subparagraophs-${d-ome)-neithorpar-shal4hercafier hasve-any—tusther
aghis-againsi-orobligations-sr-ligbHities-tor-the-othes-by-reason-ofthis
sentraci-enaephat-the-Bowapaymeni-shall-be—prompily-—refundod-ta
Purehasortimeencopias-se-oni-in-paragrmph-—27,
——g)-H-Puchaser{fals—io-pivetimely-Motice-ef-sanesatior—or—i [
Purshaser-accepls—n—witton—eomimitmeni—{rom—an—astdtutional-Leader
tint-doss-not-corferm-lo-the-tems-se-forth-in-subparagep -8 —then
Purchaser-shut-he-deemed-o-have-waived-Purshaseds-pight-te-sanceh-this
voRtrae-Ind-ta-reotive-i-rofund-sf-the-Bownpaymont-by-reason -ofthe
seAHNgeRty-contatned-n-this-pragraph-5-
th—HSellerhas-nat—recoived-s-vopy—of-g—senmibnent—-om-tn
lustitntional-kender-uenepied-by—Rurchaser-by—the—Conynikmen—Pate,
Setler-may—ennechikis-contracl-by giving-Notice—ta-urchaser—within-3
business—days—allar—the-Commitment—Pale—which—eancellation—shnll
besame-olfeetive-unluss-Mrrchasesdolvers-a—capy-of-such-commitment
ta SeHar-within-10-business-days-sllerthe-Commitmont-Date=A Neesuch
cimeeHaion—tedher—party—shal—have—any—Srther—dghits—anainst- or
pbhigutions-or-Hubilitiste~the-othe-ly-rensop—of this—conirast,- uNERPt
thil—the—Rownpayment—shall—be—promptly- -refunded—to—Rurchasor
(previded—Parchuser—his—esmphied—with--i—its—sbhzatons -midei—this
pasigiaph-t-nd-cxeepl-assei-farh-in-parageph-27

- ——{i} —Tor—puposes-ol-this contmei—thue—erm—thystiuthenal-enilert
shal=nean=uny--hank—snvings—bank—privite- barker, sl companys
sevings-ind-loan-nssodationeerediurian-osimilo=bankiau- instution
whether-orginized under the-laws-aF i stinte-the-Hnited=S e s-e-any

other-stie-foreign-hunking—orporation-licensed-hy tho-Superintendont
of~Banks-of-NovYork-se-reguhated-by theLompieolloral-the Curoncy
to—transaet-business—in—Naw—Yeor-—Stater—insurance . compiny--luly
organized-or-licensedo de-business-in-Mew-York Stutes morgnse buslior
ﬁeﬂnﬁﬂﬂ-——mn‘-ﬁamli-—-iﬂ—f\i‘liE—lﬂ—l—E—D*—Bf-—!hﬁ—aﬂlllfﬂ‘lg—bﬂw—:—-\‘!lld—ﬂ'ﬂy
instEmmentalily-sraated-by the-tni ted-Slutes-ortny-state-wHli-the-power
o-make-martgage-loans
——til—Forpurposes-ufsubparagraph-8a)- Rurchasu-shalbe deemed
lo-have-bean-given-a-fill y-oxecuted-copy-af-this-consraci-sn-{he—hisd
busirless-éay-ﬁalIowing—llm—eialu—a#oFéinnry-er-mgulur—ﬁms‘iing-,-pwage
mﬁid:

9. Permitted Exceptions. The Premises arc sold and shall be
conveyed subject to: }

(3) Zoning and subdivision laws ond regulations, and landmark,
historie or wetlands designation, provided that they are not vinlated by
the existing buildings and improvements crected on the property or their
use; I STy

(b) Conscnts for the crection of any structures on, under or above
any slreets on which the Premises abut; K il

(¢) Encroachments of stoops, arcas, cellar steps, trim and cornices,
if any, upon any sireet or highway; i

(d) Real estatc taxes that are a lien, but are not yet due and
payable; and

(€) The other matters, if any, including a survey exception, set
forth in a Rider artached. gl

10. Governmental Violations and Orders. (1) Seller shull conply
with all notes or notices of violutions of lmw or municipal ordinances,
orders or requirements noted or issued as of (e date of closing by any
governmental  department  having  authority as 1o londs, housing,

buildings, lire, health, environmental and lubor conditions affecting ihe
P'remises. ‘The Premises shall be conveyed free of them at Closing. Sellér
shall furnish Purchnser with any awthorizations necessary o make the
searches that could disclose these maters s

thi—(Beleve-if-inapplicable}-All-obligations-affesting—he-Reomiss
pisusaio-the-Administrative-Cade-ol-the-Gliy-of-Maw—York—incuerad
f!fiur-m—Gloﬂ.;iug-und-f;uyah1u-in~mmy=shall—ho—d—iuuhas«ged—lsy-sclkw-m«ar .
prer-Closing !

11. Seller’s Representations, (a) Seller represents and warrants to
Purchaser thais = L]
(i) The Premises abut or lave @ right of aceess 1o 4 publie roaud:

(i) Seller is the sole owner of the Premises and has the full right,
power and nuthority 1o sell, convey and tennsfer the same in sccordance
with the terms of this contract: gl oy

(i) Scller is not a “foreign person™, as that tean is defined for
purposes of the Foreign Tnvestment in Real Properly Tax Act, Interal
Revenue Code ("IRC™) Seetion 1445, as amended, and the regulations
promulgated thereunder (collectively “FIRPTA"); oLy

(iv) The Premises are not affected hy any exemptions or
abatcments of taxes; and B!

(v) Seller has been known by na other name for the past ten years,
except NONE el

(b) Seller covenants and warrants that all of the representations
and warrnties set forth in this contract shall be true and correct at
Closing. e

(c) Exeeptas otherwise expressly set farth in this cuntract, nong of
seller’s covenants, representations, warranties or “other obligations
contiined i this contraet shall suevive Closing R

12. Condition of Pruperty. Purchaser ucknowledges wnd represenls
hat Purehaser is fully aware of the physical condition and sime of répilir
of the Premises and of all other property included in this sale, bused on
Purchaser's own inspection and investigation thercal, and that Purchases
is cntering inte this conlract based solely upon such inspection and
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investigation and not upan any .information, data, stotements or
representations, written or oral, as to the physical condition, state of
repail, use, cost of operation er any ather maltter related to the Premises
or lhe other property included in (he sale, given or made by Scller or its
representatives, and shall accept the same “as is” in lheir present
condition and state of repair, subject to reasonable use, wear, tear and
natural deterioration between the date hereof and the date of Closing
(except as otherwise sct forth in paragraph 16(f)), without any reduction
in the purchase price or claim of any kind for any change in such
condition by reason thercof subsequent 1o the date of this contract
Purchaser and its authorized representatives shall have the right, at
reasonable times and upon reasonable notice (by telephone or otherwise)
to Seller, 1o inspect the Premises before Closing.

13. insurable Title. Seller shall give and Purchaser shall accept such
litle as; any reputnble Title Company licensed to do business in the
State Of New York shall be willing to approve and insure in accordance
with jts standard form of title policy approved by the New York State
Insurance Deparlinent, subject only to the matters provided for in this
contracl.

14. Closing, Deed and Title. (a) “Closing™ means the settlement of the
abligations of Seller and Purchaser to each other under this contract,
including the payment of the purchase price to Seller, and the delivery to
Purchaser of a Bargain & Sale Deed with Covenants against
Grantor's Aets deed in proper statutory short form for record, duly
executed and acknowledged, so as to convey to Purchaser fee simple title
to the Premises, free of all encumbrances, except as otherwise herein
stated. The deed shall contain a covenant by Selley as required by subd. 5
of Section 13 of'the Lien Law.

(b) 1If Selter is a corporation, it shall deliver to Purchascr at the
time of Closing (i) a resolution of its Board of Directors authorizing the
sale and delivery of the deed, and (ii) a certificate by the Sccretary or
Assistant Scorelary of the corporation certifying such resolution and
setting forth facts showing that the transfer is in conformity with the
requirements of Section 909 of the Business Corporation Law. The deed
in such case shall contain a recital sufficient to establish compliance with
that Seclion,

15. Closing Dato and Place, Closing shall take place at the office of:
PENACHIO MALARA, LLF 235 Main Street, White Pl:l.ms, NY
10601 August 21, reiy

at  10:00am a'clock on or About lulw&h—}&f‘i -

or, upon reasonable notice (by email to [malsra@hmliwllip.cony or
iraggo@pmlawllp.com) by Purchaser, at the office of Purchaser’s
Lending Institution located in Westchester County, NY,

16, Conditions to Closing. This contract and Purchaser’s obligation to
purchase the Premises are also subject to and conditioned upon the
fulfiliment of the following conditions precedent:

(a) The accuracy, as of the date of Closing, of the representations
and warranties of Seller made in this contract,

(b) The delivery Ly Scller to Purchiser of a valid and subsisting
Certificate of Oceupancy or other required certificate of eompliance, or
svidence that none was required, covering the building(s) and all of the
ather improvements located on the properly authorizing their use as a

ONE (1) family dwelling at the date of Closing.

(c) The delivery by Seller to Purchaser of a certificate stating that
Selfer is not a foreign person, which certificate shall be in the form then
required by FTRPTA or a withhalding certificate from the LR.S, 1f Seller
fails to deliver the aforesaid certificate or if Purchaser is not entitled
under FIRPTA to rely on such certificate, Purchaser shall deduct and
withhold from the purchase price a sum equal to 10% thereof (or any
lesser amount permitted by Jaw) and shall al Closing remit the withheld
amount with the required forms to the Internal Revenue Service,

(d) The delivery of the Premiscs and all building(s) and
improvemenls comprising a part thereof In broom clean condition, vacant
and free of Jcases or tenancies, together with keys (o the Premises.

{e) All plumbing (including water supply and septic systems, il

any), heating and air conditioning, if any, elecirical and mechanical
systems, equipment and machinery in the building(s) Jocaled on the
property and all appliances which are included in this sale being in
working order as of the date of Closing.

(f) Ifthe Premises are a one oy two family house, delivery by the
parties al Closing of affidavits in compliance with slate and local Jaw
requirements lo the effect that there is installed in the Premises a smoke
detecting alarm device or devices.

(g) The detivery by the parties of any other affidavits required as
condition of recording the deed.

17. Deed Transfer and Recording Taxes. At Closing. certified or
official bank checks payable to the arder of [he appropriate Stale, Cily or
County officer in the amount of any applicable transfer und/or recording
tax payable by rveason of the delivery or recording of the deed or
mortgage, if any, shall be delivered by the pary required by luw or by
this contract to pay such transfer and/or recording tax, together with any
required tax returns duly exccuted and swom lo, and such pariy shall
cause any such checks and returns to be delivered to the appropriate
officer promptly afler Closing. The obligation to pay any additional: uy
or deficiency and any interest or penalties thereon shall survive Closing.

18, Apportionmentls and Other Adjustments; Water Mete\ ﬂnd
Installment Assessments. (a) To the extent applicable, the fallowing
shail be apportioned as of midnight of the day before the day of Closing:

(i) tuxes, watcr charges and sewer reots, on the basis of the fisciil
period for which assessed; (ii) fuel; (b) If Closing shall oceur
before u new tax rale is fixed, the apportionment of taxes shall be upon
the basis of the 1ax rate for the immediately preceding fiscal period
applied Lo the latest nssessed valuatian, :

(c) Ifthere is a water meter on the Premises, Seller shall furnish o
reading 1o a date ot more than 30 days before Closing and the unfixed
meter charge and sewer rent, IT any, shall be apportioned on the bnsns of
such }ast reading,

(d) If at the date of Closing the Premises are affected: by an
assessment which is or may become payable in annual installments, and
the first instaliment Is then a lien, or has been paid, then for te purposes
of this contcact all the unpaid installments shall be considered due and
shall be paid by Seller at or prior to Closing.

(e) Any errors or omissions in computing apportionments Or other
adjustments at Closing shall be corrected within a reasonable (ime
following Closing. This subparagraph shell survive Closing.

19. Allowance for Unpaid Taxes, ete, Scller has the option to cr redit
Purchaser as an adjustment to the purchase price with the amount of any
unpaid taxes, assessments, water charges and sewer rents, together with
any interest and penaliies thereon to a date not [ess than five business
days afier Closing. provided that official bills therefor computed to sald
date arc produced at Closing. "

20. Use or Purchase Price to Remove Encumbraaces. [f at Closing
there are other liens or encumbrances that Seller s obligated To higyor
discharge, Seler may use any portion of the cash balance of the purchnsc
price 1o payor discharge them, provided Seller shall simultineougly
deliver to Purchaser at Closing instruments in fecordnble form arid
sufficient to satisfy such liens or encumbrances of record, together with
the cost of recording or filing said instruments. As an alternative Seller
may deposit sufficient monics with the title insurance company
employed by Purchaser acceptable to end required by it to assure their
discharge, but only il the title insurance company will insure Purchaser’s
title clear of the matters or insure against theiv anforcement out of the
Premises and will insure Purchaser's Institutional Lender clear or such
mallers. Upon reasonable prior notice (by telephone or otherwise),
Purchaser shall provide separate certified or oflicinl bank checks ‘as
requested to assist in clearing up these matters. .

21. The Examination; Seller's Tuability to Convey; Limitutions of
Liability. (a) Purchaser shall order un examination of Litle in respect 0(
the Premises from a title company licensed or authorized to issue lie
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insurance by the New York State Insurance Department or any agent for
such title company promptly after the execution of this contract or, if this
coftract is subject to the mortgage contingency set forth in paragraph 8§,
after 2 mortgage comunitment has been accepted by Purchaser. Purchaser
shall cause a copy of the title report and of any additions thereto to be
delivered to the attorney(s) for Seller promptly afier receipt thereof,

{b)(i) Ifat the date of Closing Seller is unable lo transter title Lo
Purchaser in accordance with this contract, or Purchaser has other valid
grounds for refusing to close, whether by reason of liens, encumbrances
or other objections to title or otherwise (hercin collectively called
“Defects”), other than those subject to which Purchaser is abligated to
accept title hereunder or which Purchaser may have waived and other
than those which Seller has herein cxpressly agreed to remove, remedy
or discharge and if Purchaser shall be unwilling 1o waive the same and to
close title without abatement of the purchase price, then, except as
hereinatier set forth, Seller shall have the right, at Seller’s sole election,
cither to take such action as Seller may deem advisable to remove,
remedy, discharge or comply with such Defects or 1o cancel this contract;
(1) if Seller elects to take action to remove, remedy or comply with such
Defects. Seller shall be entitled from time to lime, upon Notice to
Purchaser, to adjourn the date for Closing hereunder for a period ar
periods not exceeding 30 days in the aggregate (but not extending
beyond the date upon which Purchaser's mortgage commitiment, (f any,
shall expire), and the date for Closing shall be adjourned to a date
specified by Seller not beyond such period, If for any reason whatsoever,
Seller shall not have sueccecded in removing, remedying or complying
with such Defects at the expiration of such adjournment(s), and if
Purchaser shall still be unwilling to waive the same and to close title
without abatement of the purchase price, then either party may cancel
this contract by Notice to the other given within 10 days afier such
adjourned date; (iii) notwithstanding the foregoing, the existing mortgage
(unless this sale is subject to the same) and any matter created by Seller
after the date hercof shall be released, discharged or otherwise cured by
Seller at or prior to Clasing.

(¢) [fthis contract is cancelled pursuant to its terms, other than as a
result of Purchaser’s default, this contract shall terminate and come to an
end, and neither party shall have any fucther rights, obligations or
liabilities against or to the other hereunder or otherwise, except:that: (i)
Seller shall promptly refund or cause the Escrowce o refund the
Downpayment to Purchaser and, unless cancelled as a result of
Purchaser’s default or pursuant to parngraph 8, to reiimburse Purchaser
for the net cost of examination of title, including any appropriate
additional charges related thereto, and the net cost, if actually paid or
incurred by Purchaser, for updating the existing survey of the Premises
or of a riew survey, and (ii) the obligations under paragraph 27 shall
survive the lermination of this conlract,

22, Affidavit as to Judgments, Baokruptcies, etc, 1f a title
examination discloses judgments, bankrupteies or other rewums agalnst
persons having names the same as or similac to that of Seller, Seller shall
deliver an affidavit at Closing showing that they are nol against Scller.

23. Defaults and Remedies. (a) If Purchaser defaults hereunder,
Seller's sole remedy shall be to receive and cetain the Downpayment as
liquidated damages, it being agreed that Scller's damages in case of
Purchaser's default might be impossible to ascertain and thal the
Downpayment constitutes a fair and reasonable amount of damages
under the circumstances and is not a penalty.

(b) If Seller defauits hereunder, Purchaser shall have such
remedies as Puzchaser shall be entitled to at Jaw or in equity, including,
but not limited 10, specific performance.

24. Purchaser’s Lien. All money paid on account of this contract, and
the reasonable expenses of examination of title 10 the Premises and of
any survey and survey inspection charges, arc hereby made liens on the
Premises, but such liens shall not continve after defsult by Purchaser
under this contract,

25. Notices. Any notice or other communication (“Notice™) shall be in

writing and either (2) sent by cither of the parties hereto or by their
respective attorneys who are hereby anthorized to do so on their behalf or
by the Escrowee, by registered or certified mail, postage prepaid, or

(b) delivered in person or by ovemight courer, with receipt
acknowledged, 1o the respective addresses given in this contruct for the
party and the Escrowee, to whom the Notice is 1o be given, or to sach
other address as such party or Escrowee shall herzafler designate by
Notice given to the other party or parties and the Escrowec pursuant 10
this paragraph. Each Notice mailed shall be deemed given on the Lhird
business day following the date of mailing the same, except that any
notice to Escrowee shall be deemed given only upon receipt by Escrowee
and each Notice delivered in person or by overnight courier shall be
deemed given when delivered, or

(c) with respect 10 Y7 (b) or 20, sent by fax to the. panys
attorney. Each Notice by fax shall be deemed given when transmission is
confirmed by the sender’s fax machine. A copy of each Notice sent to a
party shall elso be sent to the party s altorney. The attorneys for the
parties are hereby authorized to give and receive on behaif of their cllems
all Notices and deliveries,

.

26. No Assignment. This contract may not be assighed by Purchaser
without the prior written consent of Seller in each instance and’any
purparted assignment(s) made without such consen! shall be void,

27. Broker. Seller and Purchaser each represents and warrants o the
other that it has not dealt with any broker in connection with this sale

other than: LISTING BROKER Gary Margolis/Exprop Real

Estate, Inc and Nicholas Misch/ ReMax Classic Realty
(“Broker™) and Sellet shall pay Broker any commission earned pursuant
to a separate agreement between Seller and Broker, Seller and Putchaser
shall indemnify and defend each other against any costs, claims. and
expenses, including reasonable attorneys’ fees, arising out of the breach
on their respective parts of any representation or agrcement contained in
this paragraph. The provisions of this paragraph shall survive Closmg or,
if Closing does not occur, the termination of this contract.

28. Miscellaneous. (a) All  prior understandings, agreements,
representations and warranties, oral or \written, between Seller and
Purchaser are merged in this contract; it comp]ete]y CXpresses heir full
agreement and has been entered into after full investigation, neither party
relying upon any statemant made by anyone ¢lse that is not set fonh Ln
this contract. SCl

(b) Neither this contract nor any provision thercof may be wmved'
changed or cancelled except in writing. This contract shall also apply to
and bind the heirs, distributees, legal representatives, successors and
permitted assigns of the respective parties. The parties hereby authorize
their respective attorneys to agree in writing to any changes in dates and
time periods provided for in this contract.

(¢) Any singular word or term herein shall also be read as in the
plural and the neuter shall include the masculine and feminine gender,
whenever the sense of this contract may require it.

(d) The captions in this contract are for convenicnce or reference
only and in no way define, limit or describe the scope of this contract and
shall not be considered in the interpretation of this contract or aﬂy
provision hereof,

{e) This contract shall not be binding or effective until duly
executed and delivered by Seller and Purchaser.

(f) Seller and Purchaser shall comply with IRC rcpornng
requirements, if applicable. This Subparagraph shall survive Closing,

(g) Each party shall, at any time and from time to time, execule,
acknowledge where appropriate and deliver such further instruments and
documents and take such other action as may be reasonably requested by
the ather n order to carry out the intent and purpose of this contract. This
subparagraph shall sutvive Closing.

(h) This contract is intended for the exclusive benefit of the parties
hereto nnd, except as othcrwise expressly provided hersin, shall nov be
for the benefit of, and shall not create any rights in, or be enforceable by,
any other person or enlity.

’
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Continued on Rider attached hereto, Delere if inapplicable.
(i) IF applicable, the complete and fully exccuted disclosure of
information on lead-based paint and/or lead-hased painl hazards is

In Witness Whereof, this contract has been duly excwby the parti

@ Y cz'.-_«gé)e —

ZILANETTE CALICCHIA Seller

attached hereto and made a part hereof,

-

Cind

: ()
AL
Steven Gurka, Purchaseyx’C -

Chiiser

[Attorney for Seller: Francis J Malara, Esq.

! Penachio Malara, LLP
235 Main Street, White Plains NY 10601
Tel.;914-946-2889  Fax: 914-946-2889

William A. Shilling, Jr.
122 Old Rt. 6
Carmel, NY 10512
waslaw(@shillingleeal.com

fmalara@pmlawllp.com

Fax #845-225-5692
Phone #845-225-7500

Receipt of the downpayment Is acknowledged and the undersigned

agrees to act in accordance with the provisions of paragraph & above.
T

s
o~ AN /)’
Francis J l\éaf[ar&
Escrowee

NOTES ON MORTGAGE COMMITMENT CONTINGENCY CLAUSE

for

RESIDENTIAL CONTRACT OF SALE

. WARNING: the morlgage commitinent contingency clause for the
Residential Contract or Sale is a bar association form that aitempls to
provide a mechanism that makes the rights and obligations of the parties
clear in sales or residences in ordinary circumstances. 1t should be
reviewed carefully by Seller and Purchaser and theil altorneys in each
and every transaction o make sure that all the provisions are appropriate
for that transaction. Negotiated modifications should be made whenever
necessary.

2. Under the clause, the obligation of Purchaser to purchase under the
contract of sale is contingent on Purchaser’s obtaining a morigage
commitment letter from an Institutional Lender within the number of
days specified for the amount specified. This refers to calendar days.
Seller’s aforney should state histher calculation of the Commitment Date
in the Jetter delivering the executed contract to Purchaser's attorney, to
prevent confusion Iater. Purchaser should promptly confirm or correct
that date. In applying for a loan, Purchaser should inform its lender of the
scheduled date of closing in (he contract and request that the expiration
date of the commitment occur nfter the scheduled date of closing.
Purchaser must comply with deadlines and pursue the applleation in
good faith. The commitmenl contingency is satisfied by issuance of a
commiument in the amount specified an or before the Commitment Dale,
unless the commitmment is conditioned on approval of an appraisal. If the
camminnent s conditioned on approval of an appraisal and such
approval does not agcur prior 1o the Commitment Date, Purchaser should
aither cancel the contract or obtain an extension of the Commitment
Date, If the commitment is later withdrawn or nol honored, Purchaser
yuns the risk of boing in default under the contract of sale with Seller.

3. Ifthere are loan terms and conditions that are required or would not
be acceptable to Purchaser, such as the interest rale, term of the loan,
points, fees or a condition requiring sale of the current home, those terms
and conditions should be specified in a rider.

4, This clause assumes that initial review and approval ef Purchaser’s
credit will occur before the commitment letter is issued. Purchaser should
confirm with the lender that this is the case before applying for the
commitment,

5. I, as has been common, the commitment lelter itself is conditioned
on sale of Purchaser's home or payment of any outstanding debt or no
material adverse change in Purchaser’s financial condition, such s
commitment will satisfy the contract contingency nonetheless, and
Purchaser will take the risk of fulfilling those commitment canditions,
including forfeiture or the downpeyment if Purchaser defaults on its
obligation fo closze. Under New York case law, a defaulting purchases
may not recover any part of the downpayment, and Seller does not have
to prove any damages. If Purchaser is nol willing to take that risk, the
clause must be modified accerdingly. '
6. Purchaser may submit an application 1o o registered morlgage
broker instead of applying directly to an Institutianal Lender.

7. This clause allows Seller to cancel if a commitment is not accepted
by Purchaser by the Commitment Date, unless Purchaser timely supplics
a copy of the commitment, 10 allow Seller the option to avoid having 1o
wait until the scheduled date of closing to see if Purchaser will be able 1o
close. Seller may prefer to cancel rather than to wait and seltle for
forfeilure of the downpayment if Purchaser defaults. Because of Seller's
right to cencel, Purchaser may not waive this conlingency clause, This
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clause meens that Purchaser is subject to cancellation by Seller even if
Purchaser is willing to risk that he/she will obtein the Commitment after
the Commitment Date. Some Purchusers may not want to be subject to
such eancellation by Seller,

8. Purchaser may want to add to parugraph 22 that Purchaser's
roimbursement should include non-refundable financing and Inspection
expenses of Purchaser, which should be refunded by Seller if Seller

.

willfully defaults under the comract or salc [ahemative: if Seller is
unable to transfer title under the contract of sale),

Distributed by
Chicago Title Insurance Company
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RIDER TO RESIDENTIAL CONTRACT OF SALE
Between:
JEANETTE CALICCHIA, as SELLER
and
CINDY GURKA & STEVEN GURKA
PREMISES: 18 Stephanie Lane, Mahopac, New York, 10541

29, In case of any inconsistency between the provisions of this Rider and those

Exhibit A

contained in the Contract of Sale whi ch this Rider is annexed, the provisions of

this Rider shall prevail.

30. The Seller shall have no liability after the Closing for any obligation, statement
or representation of Seller set forth in the Contract unless it is accompanied by 2
statement signed by the Seller, that it shall survive the closing, or by its terms

survives the closing of title. This provision shall survive Closing.

31. The acceptance by Purchaser of the deed of conveyance shall be deemed and

constined as a conclusive acknowledgment by Purchaser of the deed and its

contents as well as full performance by Seller of all the terms, covenants,

conditions and provisions of the within Agreement, both express and implied, on
the part of the Seller to be kept and performed, excepting those, if any, which by

express provision, survive the delivery to be a full performance of the deed
herein. This provision shall survive Closing.

32. Permitted exceptions continued (exception 9)

f) Subjectto any state of facts which an accurate survey would disclose, provided

the same does not render the title uninsurable.

g) Subject to covenants, easements, resirictions, and other matters of record, if any,

provided that same are not violated and do not prohibit the current use of the

preniises as set forth in paragraph 16(b) of the form contract .

h) Variations and/or encroachments between record lines and hedges, party walls,
fences and the like shall not be considered as exceptions to title, provided the title

company will insure against forced removal thereof.
i) Minor, variations between record lines and tax maps.

33. In the event that any included appliance is not in working order at the time of the
closing of title, or of possession by P urchaser, whichever shall last oceur, Seller's
limit of liability shall be limited to the value of an appliance of similar type and
age at the time of the contract. Any such defective appliance shall not be deemed
1o be a breach of contract or exception to closing provided that Seller agrees to

provide an escrow for its repair or credit for its value as yet unspecified.
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34. If-ﬂae—el@s-iﬂg-dees—nel—l—&k&pkw&w%%h-i-H-&}:xe—aeumy—iiﬂvhvieh-khe-pfapeﬂ-y—iﬁ
lpeated-or-within-Westchester-then-pureh aser-shall-pay-seHers-attomey-travel-fee

35. Seller represents that they know of no municipal violations affecting the Premises
and to the best of their knowledge, premises complies with paragraph(s) 10 & 16
(b) hereof. However, if Seller shall be required to take any action with regard to
removing or remedying any municipal or other violations or to comply in any
other way with provisions of this contract, and such action will require the
structural alteration of the premises and/or an expenditure in excess of $3,000.00
(Three Thousand Dollars) in the aggregate, then Seller shall have the option of
canceling this contract and returning to the Purchaser any sums paid hereunder
(plus reimburse purchaser for the cost of title and surveyed not to exceed $500.00)
at which point this contract shall be deemed null, void and of no further force or
effect, or the purchaser may elect to accept the premises in its current condition
without diminishing in price. Seller is not obligated to obtain certificates of
occupancy for finished basements, if any.

'2%. Purchaser represents that he has sullicient income and creditworthiness to qualify
for the mortgage as set forth herein and he is relying upon no income or
contributions of any third parties to pay for or subsidized the purchase or to
guarantee the mortgage debt unless set their parties and the nature of their
involvement are disclosed herein,

37. No part of the purchase price paid hereunder is allocated to any of the personalty
included in the conveyance herein contemplated. '

38, It is the parties’ understanding that this Agreement shall not be binding upon the
parties unless and until the agreement is executed by both Purchaser and Seller, a
fully executed copy has been delivered to Purchaser, a brokerage agreement
satisfactory to seller has been signed, and down payment check has been
collected.,

39. Seller shall not be required to bring any action or proceeding or incur a cost in
excess of $500.00 in the aggregate in order to comply with any provision hereof
except as same may be otherwise set forth herein. Seller shall have the option, in
conmection with delivering insurable title, at their sole discretion, to bring such
action or proceeding or to incur such cost. In the event that the Seller refuses to
take any action then, the Purchaser shall have the option to take such title or to
take the premises in such condition as the Seller is able to give without any
abatement purchase price or declare the contract null, void and of no further force
and effect and receive the return of their down payment monies plus reimburse
Purchaser for the cost of title and survey not to exceed $500.00.

40. This contract is expressly not conditioned upon the sale or closing of Purchaser’s
existing home. Any loan commitment issued to Purchaser that is conditional upon
the sale or closing of the Purchaser's home, or any rejection by a lending
institution of the Purchaser’s mortgage application due to Purchaser's lack of
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funds available to close title herein, shall be deemed, as between Seller and
Purchaser, and unconditional mortgage commitment satisfying the mortgage
contingency in this Contract.

41, If the down payment made by Purchaser under this contract i by check, if the
check fails of collection, and if Purchaser fails to remedy the failure within 3
business days after receipt of notice of the dishonored, then Seller at its option
may declare the contract null, void and of no force and effect. If such failure is
due to intentional act or fault of Purchaser, seller may pursue his remedies against
the Purchaser upon the check or in any matter permitted by law, such remedies
being cumulative. Any personal checks received by the Seller from, or on behalf
of, Purchaser for payment of the purchase price or otherwise, shall be received
subject to collection. Until collection, Purchaser shall remain liable for any and all
obligations evidenced by such personal checks, and any costs incurred by seller in
collection thereof. The provisions of this paragraph shall survive the Closing.

42. Lead Paint Disclosure

a) Purchaser is advised as follows: "Every purchaser of any interest in
residential real property on which a residential dwelling was built prior to
1978 is notified that such property may present exposure o lead from
lead-based paint that may place young children at risk of developing lead
poisoning. Lead poisoning in young children may produce permanent
neurological damage, including learning disabilities, reduced intelligence
quotient, behavioral problems, and impaired memory. Lead poisoning
also poses a particular risk to pregnant women. The seller of uny interest
in residential real property is required to provide the buyer with any
information on lead-based paint hazards from risk assessments or
inspections in the seller's possession and notify the buyer of any known
lead-based paint hazards. A risk assessment or inspection for possible
lead-based paint hazards is recommended prior to purchase.”

b) Seller represents the seller has no actual knowledge of the presence of
lead-based paint or lead-based paint hazards within the Premises, as
except as may be inferred under subsection (&) above. Seller makes no
other representation.

¢) Purchaser represents that it has either (i) received the opportunity, for a
period of 10 days, to inspect the premises for lead-based paint or lead-
based paint hazards; or (ii) expressly weight the opportunity to inspect the
premises for lead-based paint or lead-based paint hazards.

43. Purchaser and Seller acknowledge that Seller has elected not to deliver the
Property Condition Disclosure Statement (“PCDS”) provided for under the
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Propesty Condition Diselosure Act (“PCDA™) in Article 14 of the Real Property
Law of the State of New York. Seller agrees to deliver to Purchaser the sum of
Five Hundred and 00/100 ($500.00) Dollars at closing as a credit against the
purchase price pursuant to Section 465 of the PCDA.

Notwithstanding any PCDA statements, the parties acknowledge that same are
being made to the best of Seller's knowledge, and Seller shall assume no liability
whatsoever for any representation therein set forth unless said representation shall
be proven by clear and convineing evidence to have been made fraudulently and
with the intent to defraud.

44. Purchaser acknowledges that all inspections, including engineering, radon and
termite inspections, have been completed prior to the signing of this contract.
Based on the Purchaser’s inspection, Purchaser acknowledges purchasing the
premises AS IS, subject to paragraph 16e, in connection with the foregoing
issues in this paragraph.

45.

46, THIS CONTRACT IS NOT CONTINGENT UPON THE PURCHASER
OBTAINING A MORTGAGE OR MORTGAGE COMMITMENT.

47. THE PURCHASER HAS WAIVED ALL CONTINGENCIES. THIS

CONTRACT IS NOT CONTINGENT UPON THE PURCHASER: L
OBTAINING AND REVIEWING AN INSPECTION OR CONTINGENT UPON
THE RESULTS OR INFORMATION CONTAINED IN ANY INSPECTION
INCLUDING A RADON INSPECTION OR PEST INSPECTION.

48.

49, Any errors or omissions in computing apportionments at closing shall be
corrected and payment made to the proper party promptly after discovery. The
provisions of this paragraph shall survive closing and delivery of the deed.

30, This contract may be executed and delivered in one or more counterparts, each of
which shall be deemed an original and all of which when taken together shall
constitute one and the same instrument. The Contract may be executed and
delivered electronically, by facsimile, or portable document format (PDF) with
the same force and effect as if an original had otherwise been executed and
delivered, which execution and delivery shall constitute an effective, binding
agreement that may be relied upon by each cf the undc'yiqigmd parties. .—
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JEANETTE CALICCHIA, Seller

[IRY

Steve Gerke
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PURCHASER'S RIDER TO CONTRACT OF SALE BETWEEN

Cindy Gurka and Steven Gurka

From
Jeanette Calicchia
DATED: July , 2018

i It is agreed by the parties that the plumbing, heating, septic and electrical systems and
appliances included in this sale shall be in working order at the time of closing of title hereunder.
However, these representations shall not survive the closing of title, and the premises shall be
conveyed "as is",

2 The premises herein shall be delivered vacant and broom clean for occupancy by Purchaser
upon the closing of title and the property free from debris of any kind.

3. The down payment made upon the signing of this contract shall be held in escrow by Seller’s
attorney until the closing of title,

4, Purchaser reserves the right to inspect the premises to be conveyed hereunder at any time
within forty-eight (48) hours prior to closing, upon prior notice.

5. Seller shall provide prior to closing, for the subject premiscs, as well as any and all decks,

shed, addition, porches, garages, additional dwelling units, pools, pellet stove/wood burning
stoves, fireplaces, finished basements, etc,, 2 certificate of occupancy or a letter from the
appropriate municipal official that said premises pre~dates such requirements.

6. Seller shall be responsible for all risk of loss or damage to the premises pending closing of
title. '

7. Seller represents that the basetnent is dry and without leaks and that the roof is free from
leaks.

8. Seller shall maintain the grounds until the closing of title.

9. Seller represents that there are no underground oil tank(s) or pipes located on the Premises,
other than that represented to and inspected by Purchaser, and S eller represents that no oil tanks have
been abandoned nor remaved prior to this contract. Seller further represents, that there have been no
fuel oil leaks and the subject premises are not contaminated by any oil or petroleum product or other
hazardous waste which, if known to the applicable authorities, could result in mandatory remedial
clean-up work and expense to the Purchaser subsequent to the passing of title. This provision shall
survive the closing of title.

10. In the event of the death or permanent and disabling injury of either or both of the
Purchaser’s prior to closing of the Agreement and the delivery of the deed hereunder, the surviving
Purchasers or the Purchaser’s legal representative, as the case may be, is hereby given the option of
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declaring the same null and void, and all sums paid on account hereof, shall be forthwith returned to
the Purchasers or the seid legal representative, by the Sellers.

Notice of exercise of this option, predicated upon the foregoing condition, shall be given in
writing, by the Purchasers or Purchaser’s legal representative not later than ten (10) days subsequent
to the ocourrence of the death of either or both of the Purchasers. For purposes of this clause, the
Purchaser’s legal representative shall be deemed their attorney.

This Amendment is attached to and made a part of the above referenced
Contract. In the event of any conflict between the terms of this Rider and the
terms of the printed portion of the Contract, the terms of this Rider shall govern
and control.
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PURCHASER'S RIDER TO CONTRACT OF SALE BETWEEN

Cindy Gurka and Steven Gurka

From
Jeanette Calicchia
DATED: July , 2018

1. It is agreed by the parties that the plumbing, heating, septic and electrical systems and
appliances included in this sale shall be in working order at the time of closing of title hereunder.
However, these representations shall not survive the closing of title, and the premises shall be
conveyed "as is".

2. The premises herein shall be delivered vacant and broom clean for occupancy by Purchaser
upon the closing of title and the property free from debris of any kind.

3. The down payment made upon the signing of this contract shall be held in escrow by Seller’s
attorney until the closing of title.

4, Purchaser reserves the right to inspect the premises to be conveyed hereunder at any time
within forty-eight (48) hours prior to closing, upon prior notice.

. Seller shall provide prior to closing, for the subject premises, as well as any and all decks,

shed, addition, porches, earages, additional dwelling units, pools, pellet stove/wood burning
stoves, fireplaces, finished basements, etc., a certificate of occupancy or a letter from the
appropriate municipal official that said premises pre-dates such requirements,

6. Seller shall be responsible for all risk of loss or damage to the premises pending closing of
title.
7. Seller represents that the basement is dry and without leaks and that the roof is free from
leaks. 1~
% p

8. Seller shall maintain the grounds until the closing of title. Hhe patt?

et bESY o et knowleg)&,(;zi/ ~ '1;0
9. Seller represent&that there are no undergroundoil tank(s) or pipes located on the Premises,

other than that represented to and inspected by Purchaser, and Seller represents/that no oil tanks have
been abandoned nor removed prior to this contract. Seller further rep.reac:m.s}/(‘hul there have been no
fuel oil leaks and the subject premises are not contaminated by any oil or petroleum product or other
hazardous waste which, if known to the applicable authorities, could result in mandatory remedial
clean-up work and expense to the Purchaser subsequent to the passing of title. This provision shall
survive the closing of title,

10.  In the event of the death or permanent and disabling injury of either or both of the
Purchaser’s prior to closing of the Agreement and the delivery of the deed hereunder, the surviving
Purchasers or the Purchaser’s legal representative, as the case may be, is hereby given the option of

A
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declaring the same null and void, and all sums paid on account hereof, shall be forthwith retumed to
the Purchasers or the said legal representative, by the Sellers.

Notice of exercise of this option, pred icated upon the foregoing condition, shall be given in
writing, by the Purchasers or Purchaser’s legal representative not latex than ten (10) days subsequent
to the occurrence of the death of either or both of the Purchasers. For purposes of this clause, the
Purchaser’s legal representative shall be deemed their attorney.

This Amendment is attached to and made a part of the above referenced
Contract. In the event of any conflict between the terms of this Rider and the
terms of the printed portion of the Contract, the terms of this Rider shall govern
and control.




