
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF KANSAS AT KANSAS CITY 

 
In re: 

 

JOHN Q. HAMMONS FALL 2006, LLC, et al.,  

 

Debtors. 

 

) 

) 

) 

) 

) 

) 

 

 

Case No. 16-21142-11 

 

(Jointly Administered) 

 

DEBTORS' MOTION (No. 8) TO APPROVE (A) SALE OF  

CERTAIN REAL PROPERTY FREE AND CLEAR OF ALL LIENS,  

INTERESTS, CLAIMS AND ENCUMBRANCES, AND (B) RELATED RELIEF 

PURSUANT TO 11 U.S.C. §§102, 105 AND 363 
 

COMES NOW the Debtors, and submit this motion (No. 8) (the "Motion") for an order 

(the "Order"), pursuant to 11 U.S.C. §§ 102, 105, and 363, and Fed. R. Bankr. P. 2002, 6004, and 

9014 to approve (a) a sale of certain real property free and clear of all liens, interests, claims and 

encumbrances, and (b) related relief.  In support of this Motion, the Debtors represent as follows: 

BACKGROUND 

1.  On June 26, 2016 (the "Commencement Date"), the Debtors commenced chapter 11 

bankruptcy cases by filing their bankruptcy petitions in this Court. 

2.  Since the Commencement Date, the Debtors have continued in possession of their 

property and control of their operations pursuant to §§ 1107 and 1108 of the Bankruptcy Code. 

3.  The Court has jurisdiction of this motion pursuant to 28 U.S.C. § 1334(a) and (b).  

This is a core proceeding pursuant to 28 U.S.C. § 157(b) in that this motion seeks sale of 

property of the estate and affects the administration of these bankruptcy cases.  Venue is proper 

in this Court.  28 U.S.C. §§ 1408 and 1409(a). 

4.  The Debtors in these chapter 11 cases consist of the Revocable Trust of John Q. 

Hammons, Dated December 28, 1989 as Amended and Restated (the "Trust") and 75 of its 

directly or indirectly wholly owned subsidiaries and affiliates.  
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SALE ASSET 

5.  One of the assets owned by the Trust is a residential lot at the Highland Springs 

residential development located in Springfield, Missouri and more fully described on Exhibit A 

hereto (the "Real Estate").   

POTENTIAL ASSERTED INTERESTS IN THE REAL ESTATE 

6.  Great Southern Bank claims a lien on the Real Estate by virtue of its Deed of Trust 

dated August 21, 1995, recorded August 22, 1995 in the Green County, Missouri Recorder of 

Deeds Office as Document Number 028071-95 in Book 2397 at Page 73 (as modified from time 

to time, the "Deed of Trust"). 

7.  By order entered December 13, 2016 (ECF Doc. 694) the Court granted the Debtors' 

motion to reject a "Sponsor Entity Right of First Refusal Agreement, Dated September 16, 2005 

and Agreement and Amendment, Dated December 10, 2008" executed by and among JD 

Holdings, LLC ("JDH") and Debtors (the "ROFR").  JDH has stated in response to prior motions 

to sell residential lots at the Highland Springs residential development located in Springfield, 

Missouri that the ROFR is not an interest in such lots, including but not limited to, the Real 

Estate. 

8.  Other than the Deed of Trust and any real estate taxes currently owing to Greene 

County, Missouri, there are no liens or other encumbrances on the Real Estate.  Real estate taxes 

have historically ranged from $1500.00-$1600.00 per year. 

THE PROPOSED SALE 

9.  The Trust previously engaged Murney Associates (the "Broker") to solicit offers for 

the Real Estate.  Based on its knowledge of the market and the area, the Broker recommended 

that the Trust list the Real Estate for sale at a list price of $79,000.00. 

10.  On November 28, 2017, the Trust received an offer to purchase the Real Estate from 
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Marcus R. Johnson & Sarah E. Johnson (the "Purchaser") for list price.  After negotiating with 

the Purchaser, the Trust and the Purchaser entered into a Real Estate Contract, a true and correct 

copy of which is attached as Exhibit B hereto (the "Purchase Agreement"). 

11.  Under the terms of the Purchase Agreement, the Purchaser agreed to pay $79,000.00 

in cash for the Real Estate ("Purchase Price").  The Purchase Agreement provides that the sale is 

conditioned upon Court approval is set to close by January 31, 2018. 

12.  Based on the Broker's opinion of the Real Estate's value and the offers received, the 

Debtors believe that the Purchase Price is equal to the fair market value of the Real Estate and 

represents the highest and best offer for the Real Estate. 

BASIS FOR RELIEF 

I. Sale of Property under § 363 of the Bankruptcy Code 

13.  Section 363(b)(1) of the Bankruptcy Code provides: "The Trustee, after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate."  11 U.S.C. § 363(b).  Section 105(a) of the Bankruptcy Code provides in relevant part: 

"The Court may issue any order, process, or judgment that is necessary or appropriate to carry 

out the provisions of this title."  11 U.S.C. § 105(a). 

14.  A sale of assets of a debtor should be authorized pursuant to Section 363 of the 

Bankruptcy Code if a sound business purpose exists for doing so, the proposed sale price is 

reasonable, and the proposed buyer is proceeding in good faith. See, e.g., In re WK Lang 

Holdings, LLC, Case No. 13-11934, 2013 WL 6579172, at *6 (Bankr. D. Kan. Dec. 12, 2013); 

Fulton State Bank v. Schipper (In re Schipper), 933 F. 2d 513, 515 (7th Cir. 1991); Committee of 

Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1993). 

The business judgment rule shields a debtor's management from judicial second-guessing.  
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("'[T]he Code favors the continued operation of a business by a debtor and a presumption of 

reasonableness attaches to a debtor's management decisions.'") In re Farmland Indus., Inc., 294 

B.R. 903, 913 (Bankr. W.D. Mo. 2003) (quoting In re Johns-Manville Corp., 60 B.R. 612, 615-

16 (Bankr. S.D.N.Y. 1986)).  Once the Debtors articulate a valid business justification, "[t]he 

business judgment rule 'is a presumption that, in making a business decision, the directors of a 

corporation acted on an informed basis, in good faith and in the honest belief that the action was 

in the best interests of the company.'"  In re Integrated Resources, Inc., 147 B.R. 650, 656 

(S.D.N.Y. 1992) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)). 

15.  As explained above, the Trust has determined that the proposed sale of the Real 

Estate to the Purchaser is the best way to maximize the value of the Real Estate for these 

bankruptcy cases.  Maximization of asset value is a sound business purpose, warranting 

authorization of the sale.  In addition, the sale price is reasonable in that it is equal to the fair 

market value of the Real Estate and, as set forth herein, the Purchaser is acting in good faith and 

is entitled to the protections of § 363(m) of the Bankruptcy Code. 

II. Treatment of Potential Tax Lien 

16.  One possible lien against the Real Estate is to secure current real estate taxes owed.  

As set forth above, those taxes are significantly less than the sale price.  Moreover, the taxes will 

be paid at closing, thus extinguishing any such lien.  Therefore, as to any tax lien, § 363(f) of the 

Bankruptcy Code is not implicated because the sale will not be free and clear of any such tax 

lien, but rather will result in the payment thereof at closing. 

III. Treatment of Great Southern Bank Lien 

17.  The Deed of Trust grants Great Southern Bank a lien on the Real Estate.  Pursuant to 

an agreement with Great Southern Bank, its lien will be satisfied by payment to Great Southern 

Bank from the sale of the Real Estate of the greater of 80% of the sale proceeds, less standard 
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closing costs or $50,000.00.  Because Great Southern Bank has consented to this transaction, the 

sale free and clear of Great Southern Bank's lien is permitted under § 363(f)(2) of the Bankruptcy 

Code. 

IV. The ROFR 

18.  On May 22, 2017, the Court held a hearing (the "May 22 Hearing") on the Debtors' 

Motion (No. 2) to Approve (A) Sale of Certain Real Property Free and Clear of All Liens, 

Interests, Claims and Encumbrances, and (B) Related Relief Pursuant to 11 U.S.C. §§ 102, 105 

and 363 [ECF No. 1020] (the "Sale No. 2 Motion"), which sought authority to sell another lot in 

the Highland Springs subdivision.  At the May 22 Hearing, counsel for JDH stated on the record 

that JDH did not consider that lot subject to the ROFR.  Counsel for the Debtors then asked JDH 

for a list of all properties which JDH claims are subject to the ROFR and counsel for JDH 

responded that he would need to check with his client before providing the Debtors with such a 

list.  As of the date of this Motion, JDH has not provided the list to the Debtors.  The Debtors 

anticipate that JDH will not include this Highland Springs residential lot on its list and, as with 

prior motions to sell Highland Springs residential lots, will not claim that the Real Estate is 

subject to the ROFR.  However, out of an abundance of caution, the Debtors request that the 

Court approve the sale free and clear of the ROFR. 

V. Good Faith Purchaser Under § 363(m) of the Bankruptcy Code 

19.  The Bankruptcy Code provides: 

The reversal or modification on appeal of an authorization under subsection (b) or 
(c) of this section of a sale or lease of property does not affect the validity of a 
sale or lease under such authorization to an entity that purchased or leased such 
property in good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were stayed pending 
appeal.   
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11 U.S.C. § 363(m).  While the Bankruptcy Code does not define "good faith," the Seventh 

Circuit has held that: 

The requirement that a purchaser act in good faith . . . speaks to the integrity of 
his conduct in the course of the sale proceedings.  Typically, the misconduct that 
would destroy a purchaser's good faith status at a judicial sale involves fraud, 
collusion between the purchaser and other bidders or the trustee, or an attempt to 
take grossly unfair advantage of other bidders. 

In re Andy Frain Services, Inc., 798 F.2d 1113, 1125 (7th Cir. 1986) (emphasis omitted) (quoting 

In re Rock Industries Machinery Corp., 572 F.2d 1195, 1198 (7th Cir. 1978) (interpreting 

Bankruptcy Rule 805, the precursor of § 363(m)).   

20.  The Purchaser is a third party buyer unrelated to the Trust or any of the Debtors and 

the terms of the Purchase Agreement are fair and reasonable. 

21.  The Trust submits that the Purchase Agreement is an arm-length transaction entitled 

to the protections of § 363(m) of the Bankruptcy Code.  See In re Trism, 328 F.3d 1003, 1006 

(8th Cir. 2003). 

VI. Waiver of Fourteen-Day Stay Under Bankruptcy Rule 6004 

22.  Finally, pursuant to Bankruptcy Rule 6004(h), cause exists for the fourteen-day stay 

set forth in Bankruptcy Rule 6004 to be waived.  The Purchase Agreement expressly states that 

time is of the essence in completing the sale transaction and that the sale must close by January 

31, 2018.  In addition, no party will be prejudiced by elimination of the stay because the Motion 

sufficiently protects the interests of all parties-in-interest.  Under the terms of the sale, Great 

Southern Bank will receive the greater of 80% of the sale proceeds, less standard closing costs or 

$50,000.00 to satisfy its lien on the Real Estate and the remaining net proceeds will be held by 

the Debtors in a segregated account pending further order of the Court.  Therefore, the Debtors 

request that in the order approving the sale, that the Court waive the 14-day waiting requirement 

of Rule 6004 so that, in reliance on the order approving this Motion, the Debtors and the 
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Purchaser can immediately close the sale transaction. 

VII. CONCLUSION 

23.  Based on the forgoing, the Trust submits that the sale of the Real Estate is in the best 

interests of the Trust's bankruptcy estate and should be approved.  In conjunction therewith, the 

Trust requests the Court approve the sale of the Real Estate to the Purchaser under the terms of 

the Purchase Agreement free and clear of all claims and interests to include the Deed of Trust 

and the ROFR, and find that the Purchaser is a good faith purchaser and entitled to the 

protections of § 363(m) of the Bankruptcy Code.  Approval of these requests is in the best 

interests of their creditors and other interested parties and will maintain, preserve and maximize 

the value of the Real Estate for the benefit of all creditors in this case. 

WHEREFORE, for the reasons set forth herein, the Trust requests that the Court grant 

this Motion consistent with the averments set forth herein, and grant such other and further relief 

as the Court deems just and proper. 

 
Respectfully submitted, 
 
STINSON LEONARD STREET LLP 

 

 

By:  __/s/ Nicholas Zluticky_______ 

Mark Shaiken KS # 11011 
Mark Carder KS # 11529 

Nicholas Zluticky KS # 23935 
1201 Walnut, Suite 2900 

Kansas City, MO 64106 

Telephone:  (816) 842-8600 

Facsimile:  (816) 691-3495 

mark.shaiken@stinson.com 

mark.carder@stinson.com 

nicholas.zluticky@stinson.com 
 

COUNSEL FOR THE DEBTORS 
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EXHIBIT A – REAL ESTATE DESCRIPTION 

Lot 14, Kingswood Phase II, Highland Springs, in Greene County, Missouri. 

Commonly known as:  5182 E. Whitehaven Dr., Springfield, Missouri. 
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January 2nd              18      4    02   p
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