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U.S. BANKRUPTCY COURT
District of South Carolina

Case Number: 13-02354-hb

AMENDED FINAL CONSENT ORDER

The relief set forth on the following pages, for a total of 13 pages including this page, is
hereby ORDERED.

FILED BY THE COURT
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,' US’Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH CAROLINA
In Re: CASE NO. 13-02354-HB
Kahn Family, LLC, CHAPTER 11

)
)
)
)
Debtor. )
)

AMENDED FINAL CONSENT ORDER (A) AUTHORIZING DEBTOR’S
USE OF CASH COLLATERAL AND (B) GRANTING REPLACEMENT LIENS

‘This ‘matter originally came before the Court on Wells Fargo Bank, N.A.'s ("Wells,
Fargo") and the Debtor's Final Consent Order (A) Authorizing Deblor's Use of Cash
Collateral and (B) Granting Replacement Liens [Dkt. No. 110, filed March. 28, 2014] (the
"'Cash,-‘édllatqlfal Order"). In the Cash Collateral Order, the parties consented to the Debtor's
‘use of Wells Fargo's cash collateral, which included, inter alia, the Debtor's strict compliance
‘with a budget attached as Exhibit A to the Cash Collateral Order. The budget extended fto,‘,‘June:
2014, and the parties hereto now desire to extend the terms of the budget as contained in the
-amended budget ("Amended Budget") attached hereto as Exhibit A and incorporated herein by
Teference.

Therefore, having considercd the Cash Collateral Order, along with the parties' consent
to the terms contained herein, the Court finds that it is in the best interest of the Debtor and all
creditors of the Debtor to permit the Debtor to use Well's Fargo's cash collateral on a final
basis as set forth in this Amended Final Order. Accordingly, the Court hereby finds and

‘concludes as Tollows:
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STATEMENT OF FACTS

1. On April 22, 2013 ("Petition Date"), Kahn Family, LLC ("Kahn Family" ot
"Debtor"), along with Kahn Properties South (“Kahn Properties South™) and Alan B. Kahn
ffile,dv their petitions for relief under Chapter 11 of the United States Bankrupicy Code
("Bankruptcy Code").  Each of these debtors has remained in possession of their property and
continued to operate their businesses pursuant to Bankruptcy Code Sections 1107(a) and
1108(2).

2, Wells Fargo asserts it is-the holder (and/or administrative agent) of six loans to
Kahn-related -entities, which are guaranteed by Mr. Kahn and secured by various collateral
pledged by non-debtor and debtor entities. Collectively, Wells Fargo asserts the loans have a
balance due of $61,802,838.98 as of January 3, 2014 and it asserts each of the Wells Fargo
Toans is cross-collateralized and cross defaulted with all of the other loans. With respect to the
property of the Debtor Khan Family, LLC, Wells Fargo asserts a first priority mortgage and
assignment of rents on 6.430 acres in Richland County South Carolina kﬁown as “Dutch
Plaza” (the “Dutch Plaza Property”) pursuant to a Mortgage With’ Absolute Assignment. of
Leases and Rents, Security Agreement and Fixture Filing Financing Statement by debtor Kahn
Family which was recorded in the Office of the Register of Deeds for Richland County on June
25, 2010, in Mortgage Book 1614 at Page 341,

3. The rents from the Dutch Plaza Property constitute Wells Fargo’s cash collateral
("Cash Collateral”) pursuant to the Mortgage with Absolute Assignment of Leases and Rents,
Security Agreement and Fixture Filing Financing Statement described above.

4. The Decbtor does not have sufficient ’unencumbered' cash or other assets to

continuing to operatc its business in Chapter 11 pending the Debtor’s Chapter 11 plan of
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reorganization. As a result, an immediate and ongoing need exists for Debtor to use the Cash
Collateral in order to continue the operation of ‘its business as debtor-in-possession under
Chapter 11 of the Bankruptcy Code, to minimize the disruption of Debtor as a going concern,
and to maximize the value of Debtor's estate.and the value of the Cash Collateral.

5. Good cause has been shown for the entry of this Amended Final Order and
authorization. for Debtor to use the Cash Collateral in accordance with the Amended Budget.
The Debtor's need for use of Cash Collateral afforded herein is immediate and critical.

6. Entry of this Amended Final Order will minimize disruption of Debtor's
business ;andropefzitions.

7. Morcover , it will preserve the assets of the Debtor’s esta;:e' and appears to be in
the best interest of Debtor, its creditors, and the Bankruptcy Estate. The terms of the use of the
Cash Collateral are fair and reasonable, reflect Debtor’s exercise of prudent business
_judgment, and are supported by reasonably equivalent value and fair consideration.

8. The Debtor has consented to Wells Fargo being granted a replacement lien on
Cash Collateral and proceeds thereof, with such replacement liens to have the same rank and
priority as Wells Fargo’s pre-petition liens.

9. The Debtor may use the Cash Collateral only in the ordinary course of its
business and in accordance with the Amended Budget.

NOW, THEREFORE, IT IS HEREBY ORDERED that:

A. All findings of fact that are or may be deemed conclusions of law are hereby
incorporated as conclusions of law,
B. Debtor does not have sufficicnt unencumbered cash or other assets with which to

continue to operate its business in Chapter 11 without use of the Cash Collateral.
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C. The Debtor’s use of the Cash Collateral appcars necessary, appropriate, and essential to
the reorganization efforts of Debtor. The entry of this Amended Final Order appears to be in
‘the best interests of Debtor, its creditors, and the‘ban’_,kr_up’fcy"cs.tajte;

D. The Debtor shall be authorized to use the Cash Collateral solely for the purpose of
funding the ordinary and nccessary costs of operating and maintaining its business limited in
kind and amount to the total expenses set forth in the Amended Budget attached hereto. All
disbursements by Debtor shall be made in strict compliance with the terms of this Amended
Final Order and the attached Amended Budget, except that the Debtor may exceed any line
item in the Amended Budget that contains a dollar amount as long as (i) Debtor’s total
expenses for a patticular month do not exceed the total monthly amount set forth in the
Amended Budget, and (ii) the Debtor does not exceed any line item in the Amended Budget by
10% or $1,000, whichever is greater, without Wells Fargo's prior _consént',; and (iif) any
‘payments provided herein are otherwise ft’i:‘mely made in full. Improper use of Cash Collateral
or an unapproved deviation from the Amended Budget shall constitute an event of default
under the tetms of this Amended Final Order.

E. Upon request by Wells Fargo, Debtor shall segregate any and all Cash Collateral from
the Dutch Plaza Property in a scparate DIP bank account at Wells Fargo which is designated as
Wells Fargo Cash Collateral Account. Further, all Cash Collateral received in excess of
expenses contained in the Amended Budget shall remain in the Wells Fargo Cash Collateral
Account (or the DIP account, in the event Wells Fargo has not requested the Debtor to create
the Wells Fargo Cash Collateral Account) and may not be used without further order of this

Court.
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F. As adequate protection for any diminution of the Cash Collateral, Wells Fargo is
GRANTED a post-petition replacement lien and security interest in the post-petition Cash
Collateral and the proceeds thereof to the extent of any diminution of the Cash Collateral post-
petition, with such replacement liens to have the same rank and priority as Wells Fargo’s pre-
‘petition liens.

G. Wells Fargo shall not be required to file any UCC Financing Statements, nor any other
document or take any other action (including possession of any of the Cash Collateral) in order
to validate or perfect the security interests and liens granted to it hereunder, as all such liens
and se.curit’_y’ interests shall be deemed automatically perfected by and upon entry of this
Amended Final Order.

H. The Debtor expressly waives its-right to »:a'ése'r“t any claims against Wells Fargo under 11
U.S.C. § 506(c) for any costs and expenses paid during the period in which it has authority to
tise cash collateral under this Amended Final Order and reserves its;;rights under Section 506(c)
as to any other period.

I. To the extent the provisions of this Amended Final Order do not adequately protect
Wells Fargo's interest in the Cash Collateral, Wells Fargo may be entitled to a super-priority
claim senior to all other claims for the amount pursuant to 11 U.S.C. § 507().

J. In addition, as turther ,con{_ditions to the Debtor's use of Cash Collateral, the Debtor has
agreed to the de'Iowing terms-'with Wells Fargo:

a. The Debtor will provide reasonable internal financial documents showing actual
income and expenditures on a monthly basis to Wells Fargo.
b. The Deblor agrees to grant representatives of Wells _Farvgq"rea-sonable access (o

its collateral during all rcasonable business hours for purposes of inspection and
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appraisal or such other time as conveniently arranged with the Debtor. In
addition, the Debtor shall make its books and records reasonably available to
representatives of Wells Fargo for purposes of inspection during regular
business hours or such other time as conveniently arranged with the Debtor.

¢. The Debtor shall maintain insurance with respect to Wells Fargo's collateral in
accordance with the parties' loan documents.

d. The authority provided in this Amended Final Order shall be superseded upon
a plan. Notwithstanding the foregoing, the authority provided by this Amended
Final Order shall terminate immediately and automatically upon the occurrence
of the following: (a) entry of an order dismissing or converting the Debtor’s
chapter 11 case to a chapter 7 case; (b) eniry of an order appointing a chapter 11
trustee; (c) written agreement of the Debtor and Wells Fargo; or (d) the
occurrence of any default under the terms of this Amended Final Order. Any
such termination shall not affect or in any way impair any right, interest, or lien
granted to Wells Fargo under this Amended Final Order,

e. Upon the Debtor’s failure to comply with any requirements of this Amended
Final Order, counsel for Wells Fargo shall notify Debtor’s counsel of the
Debtor’s default and Debtor shall be given twenty (20) days from the date of the
notice to cure its default. In the event the Debtor fails to cure its default, Wells
Fargo shall be entitled to an immediate modification of the automatic stay

without further court notice or hearing upon the presentation and filing of an

Affidavit detailing the notice, failure to cure, and proposed order to the Court.
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The Debtor agrces that if it makes a payment after the 20-day period, it will not

cure the default and Wells Fargo remains entitled to relief from the automatic

stay. Although Wells Fargo is not receiving an adequate protection payment
‘under this Amended Final Order, it reserves the right to seek an adequate
protection payment in the event the property has positive cash flow.

f. Nothing herein constitutes a finding regarding the value of Wells Fargo’s
collateral or prc;posed, treatment of Wells Fargo’s claim under a plan of
reorganization. The parties’ right to assert and/or dispute valuation and
treatment of Wells Fargo's claims under a plan of reorganization is hereby
preserved. Wells Fargo and the Debtor agree that this Amended Final Order is
niot intended nor shall 1t be construed as a waiver or limitation in any way by
Wells Fargo or the Debtor of any rights or remedies under the Bankruptcy Code
or othet applicable law which they may have, including without Timitation Wells
Fargo’s right to file a Motion for Relief from the Automatic Stay under 11
U.S.C. § 362.

g. Unless the Court orders otherwise or Wells Fargo consents, in no event shall
Cash Collateral be used to fund professional fees of any kind, expenses, costs,
ot other disbursements to challenge the validity of Wells Fargo's liens, or any
counter-claims or cross-claims or any other claims of recovery of any kind
against Wells Fargo.

h. Debtor shall timely pay all post-petition taxes and shall timely file all documents

necessary for the calculation of post-petition taxes.
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i. Wells Fargo does mot waive its right to file a Motion for Relief from the
Automafio Stay and reserves all rights and remedies under 11 U.S.C. § ;3_62,:
Except as specitically set forth in this Amended Final Order, neither the Debtor
not Wells Fargo waive any rights provided to them under the Bankruptcy Code
or other applicable law.

j. Further, the entry of this Amended Final Order shall not constitute a waiver of
any pre-Petition default or of any right or remedy of Wells Fargo under
applicable non-bankruptey law to-include pursuit of any guarantors, other non-
debtor obligors, or collateral securing the Wells Fargo’s loans which is not
property of the estate. Notwithstanding anything in this Agreement, Wells
Fargo shall be entitled to exercise all rights and remedies in connection with any
debts and collateral of non-Debtor parties.

AND IT IS SO ORDERED,

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/Frank B. B. Knowlton

Frank B. B. Knowlton, Fed. Id. No. 2379
Frank. knowlton@nelsonmullins.com
Jody A. Bedenbaugh, ID No. 9210

Jody .bedenbaugh@nelsonmullins.com
1320 Main Street / 17th Floor

Post Office Box 11070 (29211)

Columbia, SC 29201

(803) 799-2000

Attorneys for Wells Fargo Bank, N.A.
LEVY LAW FIRM, LLC

By: /s/R. Geoffrey Levy
R. Geoffrey Levy, Fed. Id. No. 2666
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lifect@levylawfirm
2300 Wayne Street
Columbia, SC 29201
(803) 256-4693

Attorneys for Debtor Kahn Family, LLC
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