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LEwis A. KAPLAN, District Judge.

In December 2003, the Parmal at dairy conglomeratecollapsedinscandal . Dr. Enrico
Bondi, the Extraordinary Commissioner of Parmala Finanziaria, S.p.A., Parmalat S.p.A. and its
affiliatesin Extraordinary AdministrationinItaly (collectivey “Parmalat™), bringsthisaction against
Parmalat’s former auditors and their affiliates on the grounds of professional malpractice, fraud,
aiding and abetting fraud and constructive fraud, negligent misrepresentation, aiding and abetting
breach of fiduciary duty, theft and diversion of corporate assets, conversion, aiding and abetting
fraudulent transfer, deepening insolvency, and unlawful civil conspiracy. Defendants move to
dismiss the complaint pursuant to Federal Rules of Civil Procedure 12(b)(6) and 9(b). These

motions raise issues similar to those resolved in a prior opinion in the related securities action.?

1. Facts
The complaint alleges the following facts, which the Court assumes to be true for

purposes of this motion.

A. The Parties
1. Plaintiff

Plaintiff Dr. Bondi hasbeen appointed by the Italian government asthe Extraordinary

Complaint for Damages and Other Rdief (“Cpt.”) 1 1.

In re Parmalat Securities Litig., __F. Supp.2d__, 2005 WL 1527674 (S.D.N.Y. June 28,
2005).
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Commissioner of Parmalat, a position he contends is similar to that of a bankruptcy trustee in the
United States® He brings this action on behalf of Parmalat againgt its former auditors Grant
Thornton S.p.A. (“GT-Italy”), now known as Italaudit, S.p.A., and Ddoitte & Touche Sp.A.
(“Delaitte Italy”) and their respective affiliates Grant Thornton Internationa (“GTI”) and Grant
Thornton LLP (“GT-USA”), and Deloitte Touche Tohmatsu (“DTT”) and Deloitte & Touche USA

LLP and Deloitte & Touche LLP (collectively “Dedoitte USA™).*

2. Defendants
a Deloitte Defendants
DTT is a Swiss verein,® headquartered in New Y ork and the umbrella firm for the
international accounting enterprisecommonly knownas“ Delaitte.”® DTT claimsthat aSwissverein
is similar to an incorporated membership association and is legally distinct from its members.’

Deloitte USA is Deloitte & Touche LLP and Deloitte & Touche USA LLP, both of which are

1d. 11 32-33.

Plaintiff commenced this case in Illinois state court. Defendants removed it to federal
court. The Judicial Panel on Multidistrict Litigation transferred it here. In re Parmalat
Securities Litig., 350 F. Supp.2d 1356 (J.P.M.L. 2004).

“Verein” means association, society, club or union. CAsseL’s GERMAN DICTIONARY 662
(1978); see also LANGENSCHEIDT'SSTANDARD DICTIONARY OF THE ENGLISH AND GERMAN
LANGUAGES 1163 (6th ed. 1970).

Cpt. 1122, 125.

Memorandum in Support of Deloitte Touche Tohmatsu's Mation to Dismiss (“DTT
Mem.”) 2 n.1 (quoting Jeffries v. Deloitte Touche Tohmatsu, Int’l, 893 F. Supp. 455, 457
n.1 (E.D. Pa. 1995) (citing an affidavit stating the same)).
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Delawarelimited liability partnerships and together comprise the United States member firm of the
Deloitteorganization. Ddoitte Italy isasocietaper azione, an Italian limited liability entity, and the
Italian member firm of DTT. Plaintiff alleges that Deloitte Italy partners Adolfo Mamoli and
Guiseppe Rovelli, who served as lead partners on the Parmalat audit, “were Deloitte’s contact
personsin Itay”® and that they held positions with specialized groups of DTT.?

Accordingto plaintiff, Del oittefirmshold themsel ves out asanintegrated worl dwide
accounting organization with DTT at the helm of “aglobal strategy executed locally in nearly 150
countries.”*® The Delaitte firms report revenue on a combined basis* and have a centralized
decision making process.’> DTT creates professional standardsto which member firms must adhere
and oversees that adherenceto ensure that “clients receve ‘ uniform, quality service wherever they
do business, anywherein the world.””** It enforces compliance also with a global ethics program,
the violation of which subjects a member firm or partner to expulsion.*

Plaintiff assertsthat Deloitte operated as a unified accounting firm in respect of the

Cpt. 7 143.

1d. 1 160.
10

1d. 1125 (quoting a Deloitte web page).
11

Id. 1 129.
12

1d. 1 130.
13

Id. 1133.
14

Id. 1137.
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Parmalat audit with 32 member firms or offices joining together to audit Pamalat and its
subsidiaries. DTT, Deloitte Italy and the member firms shared in the compensation received for the

Parmalat audit and each contributed funds and/or resources to that project.*

b. Grant Thornton Defendants

GTl isan lllinois nonprofit corporation headquartered in London that serves as the
umbrella organization for the Grant Thornton firms providing accounting services to mid-size
companies.’® GT-USA isan lllinoislimited liability partnership and the United States member firm
of GTI.Y” Priorto January 2004, GT-Itdy, asocietaper azione, wasthe Italian member firm of Grant
Thornton.™®

Plaintiff alleges that GTI and its member firms hold themselves out as a unified
accounting organization with offices in 100 countries.® Member firms are required to adhere to
certain standards and to comply with Grant Thornton procedures.®® GTI performsaregular review

of its member firms and requires that they use the Grant Thornton logo and name when bidding for

15
1d. 11 174-75.
16
Id. 11 35, 80.
17
1d. v 36.
18
1d. 137.
19
1d. 11 80-81, 84.
20
1d. 1 86.
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and providing services.® Members firms cooperate on certain engagements, plaintiff alleges, and

individual partnersof thesefirmsattend meetingstogether and participatein globa practicegroups.

B. Grant Thornton and the Origins of the Parmalat Fraud

Beginning in the mid-1990s, Parmalat faced mounting losses from its operations in
South Americaand elsewhere?® To hidetheselosses, aswell asthe personal diversion of funds by
Parmalat’ sfounder and chief executive Calisto Tanzi,** insiders at Parmalat, including Tanzi, chief
financial officer Fausto Tonna, and itsauditors, L orenzo Pencaand Maurizio Bianchi from GT-Itdy,
devised a scheme to use offshore companies to offload debt and manufacture the appearance of
revenue.”

Initially, the scheme involved three shell companies incorporated in the Cayman
Islands and Netherlands Antillesthat were used to remove debt from Parmal &’ s balance sheet.”® In

1998, Parmalat insiders and its auditors at Grant Thornton incorporated Bonlat Financing, Ltd.

21

1d. 11 87,91.
22

1d. 1 88.
23

1d. 1190,
24

1d. 99176, 190, 197.
25

1d. 11191, 195-96.
26

1d. 11 192-97.
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(“Bonlat”), aCayman Islands company that becamethe principal vehiclefor thefraud.?” Bonlat then
served as a dumping ground for Parmalat liabilities, all the while booking fictitious sales and
revenue.”®

One of the more notable fictitious transactions involved the “sale” of 300,000 tons
of powdered milk to a Cuban state importer for $620 million.* Bonlat purportedly sold the milk
through Camfield Pte. Ltd. (* Camfield”), a Singapore based company with the same address asthe
offices of Foo Kon Tan Grant Thornton, the Singapore member firm of Grant Thornton.*® In fact,
no such sale took place. Instead, Tonna had drawn up the papers supposedly documenting the sde
and forged the signature of the supposed buyer.*

Asaresult of thefictitious and dummy transactionsthat Parmalat’ sinsidersand GT-
Italy auditors executed through Bonlat, its holdings represented forty percent of Parmdat’ s assets

by the end of 2002.% Indeed, it reported ownership of aBank of Americaaccount containing $4.9

27

1d. 1 200.
28

E.g.,id. 11203-08, 244, 246.
29

1d. 11 228-31.
30

1d. 1 232.
31

1d. 1 230.
32

1d. 1 208.
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billion.*®* Grant Thornton* drafted a request to Bank of America to confirm the existence of the
account during its audit of Bonlat's financia statements for 2002, but apparently never sent it.*®
“Instead, Grant Thornton accepted, directly from Parmalat, aletter purporting to be from Bank of
Americadated March 6, 2003" that certified the existence of the bank account.®* The bank account,
however, did not exist, and the letter turned out to have been forged by a member of Parmalat’s
finance department.®’

Notwithstanding its success, therewere limitsto the extent to which Bonlat could be
used to hide Parmalat’s massive losses. Accordingly, the Parmalat insiders and the company’s
lawyer, Gian Paolo Zini, created Epicurum, Ltd., a Cayman Islands investment fund that was
“*given’ a$100 million receivable from Boston Holding, Inc., another allegedly fake company run
by Zini in New Y ork.’”® Other assets were transferred to Epicurum, and Bonlat’ s books revealed

a $625 million investment from Epicurum in the form of promissory notes®* Grant Thornton

33
Id. 1 210.
34

Plaintiffs use the generic term “Grant Thornton” to refer to all of the Grant Thornton
defendants — GT-Itdy, GTI, and GT-USA. The Court uses the plaintiff’s terminology,
although it readily is apparent that plaintiff hereisreferring to GT-Italy.

35
Cpt. § 210.
36
Id. 1 211.
37
Id. 1 212.
38
Id. 19 216-17.
39

1d. 1219.
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accepted the assurances of Parmalat insiders that the Epicurum investment had been made on an
arm’s length basis and did not independently investigate the transaction other than to assure itself
that the names of Epicurum’s directors did not “sound Italian.”*

Grant Thornton apparently had every reason to doubt the legitimacy of the Epicurum
fund. Although Bonlat’s supposed investment in Epicurum was in the form of promissory notes,
there was nothing to indicate that they were collectible or that the interest due on them was being
paid.* Once GT-Itay partners Bianchi and Pena pointed out these deficiencies, Tonnaand the GT-
Italy auditors decided to transform the promissory notesinto an equity investment*? in consequence

of which Parmalat’ s financial statements reflected a nonexistent asset of $625 million.*®

C. Deloitte Takes Over as Parmalat’s Primary Auditor
Meanwhile, Parmalat had hired Deloitte Italy asits principal auditor in 1999, when
it was obliged by Italian law to switch auditors.** Deloitte Italy and other Deloitte member firms

audited Parmalat and its various subsidiaries and affiliates around the world, while GT-Italy served

40

1d. 1 221.
41

1d. 1 224.
42

1d. 1 225.
43

Id. §226. Initsreview letter dated October 31, 2003, Deloitte Italy qualified its opinion
accompanying Parmalat’ s mid-year report, stating that it could not obtain an independent
fair value of aderivative financial contract Parmalat had entered into with Epicurum. 7d.
1 291.

1d. 4.
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as the auditor for Bonlat and some of Parmalat’s other offshore entities.** The audit reports that
Deloitte Italy and its member firms prepared for Parmalat Finanziaria bear the names and logos of
DTT and Deloitte & Touche, with an Italian address.*

Thecomplaint detail sseveral transactionsthat, plaintiff argues, should haverevealed
to Deloitte that there was a massive fraud taking place at the company. One such allegedly
guestionabl e transaction began on July 10, 2001, when Parmalat Finance Capital Ltd. (“Parmalat
Finance”) recorded areceivablefrom the Western Alps Foundation in the amount of $18,126,584.%
That amount increased to $21.9 million by the end of 2001 and then grew to $28,853,000 on March
1, 2002. “ 1t then was reversed and disappeared from Parmal at Capital’ sbookson March 15, 2002.” 48
There never was any documentation for this transaction, which wasjust aswell, plantiff contends,
since the telephone and address for the Western Alps Foundation were the same asfor Zini in New
Y ork and the Western Alps Foundation had been dissolved as of September 25, 2001.° Dr. Bondi

contends that the Deloitte auditors did not investigate this transaction or others that would have

45
1d. 1 49.
46
1d. 1 146-47.
a7
1d. 1 268.
48
1d.
49

1d. 11 270-71.
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aertedthemtothescopeof thefraud.®® In foto, he claims, Deloitte® auditors“‘ missed some$5.176
billionin debtsthat had been ‘ offloaded’ to Bonlat as*intercompany debt’” and then removed from
Parmalat’s financial statements.™

In addition to failing to blow the whistle on the alleged fraud, plaintiff contends that
Deloitteauditorsactively assisted Parmalat insidersin their efforts. One exampleinvolved the audit
of Parmalat’s Brazilian subsidiaries in 2001 and 2002.>* In 2002, Wanderlay Olivetti, the partner
at Deloitte Touche Tohmatsu Auditores Independentes (“Deloitte Brazil”) in charge of auditing
Parmalat Participacdesdo Brasil (“ Parmalat Participagdes’), Parmalat’ sBrazilian subsidiary, raised
guestions with respect to certain intercompany transactions that were not documented properly.*
The chief financid officer of Parmalat’ s Brazilian operations told the Brazilian auditors that “the
transaction was designed and instructed by the Parent company to improve the margin of Parmalat

[ Participacdes] sales and also not report material lossesin Brazil.”>> On February 4, 2002, Olivetti

50

Deloitte & Touche Maltatook over the audit of Parmalat Capital in April of 2002. Id.
249.

51

Plaintiff uses the term “Deloitte’ to refer to the defendants DTT, Deloitte USA, and
Deloitte Italy.

52
Cpt. 1 243.
53

Cpt. 11 400-06. Olivetti previously had raised concerns about intercompany transactions
in respect of Parmalat Participagbes financial statements for 2001 and certain
“receivables’ fromBonlat and other Parmal at off shoreentitiesthat hedid not believewould
be paid. Id. 1 407.

54
1d. 1Y 412-14.

55

1d. 1416.
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sent an e-mail to Adolfo Mamoli, the Deloitte Italy partner in charge of the Parmalat audit, about his
concerns, stating that Deloitte would haveto include “ adetailed footnote in thefinancial statements
to disclose the transaction.”*® He noted also that other transactions would have to be explained in
an “emphasis paragraph.”*’

On April 5, 2002, Mamoli sent anote to James Copeland, the chief executive officer
of DTT and Deloitte USA. He stated that Deloitte Brazil was having problems with certain
transactions, expressed concern that Parmal at would fire Del oitte asitsworl dwideauditor, and asked
Copeland to intervene.® Although the complaint does not indicate whether Copeland in fact did
anythingin responseto thisrequest, in May 2002, Olivetti gpparently agreed not to issue aqualified
opinion. Instead, heincluded only an emphasisnote, which plaintiff clamswould not raisethe same
red flags as an auditor’ s exception or qualification.®® Deloitte Italy then certified Parmalat’s 2001
financial statements without any note of these problems.®°

Olivetti againrai sed concernsabout thefinancia statementsof Parmal at Participagdes

with Mamoli, particularly in respect of $554 million in receivablesit had from Bonla.®* He asked

56

1d. 1417.
57

Id. 1418.
58

1d. 11 419-20.
59

1d. 1421-22.
60

1d. 1427.
61

1d. 1 443.
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Mamoli to “*perform certain investigations at Bonlat’ and to ‘verify if your team in Italy has
information about Bonlat.’”® Subsequently, he “threatened to refuse to sign off on Parmalat
Participacfes financials, which in turn would have made it difficult for the other Deloitte member
firmstosign off on Parmalat’ soverall consolidated financial statements.” % In consequence, plaintiff
alleges, the “global Deloitte organization ‘removed’ Olivetti from any further role in auditing
Parmalat’s Brazilian operations.”*

The complaint alleges other instancesin which Deloitte auditors omitted significant
qualifications or exceptions from Parmalat’ s consolidated financial statements or failed to follow
up on clear warning signals. Plaintiff contendsthat insidersat the company were ableto waste, steal
or squander approximately $10 billion as aresult of Deloitte and Grant Thornton’ s failure to audit

Parmalat properly and to disclose the fraud and their participation in and furtherance of it.

II. Pleading Standards
In deciding a Rule 12(b)(6) motion, the Court accepts as true the well-pleaded
allegationsin the complaint and draws all reasonableinferencesin the plaintiff’ sfavor.®> Dismissal

isinappropriate “ unlessit appears beyond doubt that the plaintiff can prove no set of factsin support

62
1d. 1 444.
63
1d. 1 446.
64
1d.
65

Levy v. Southbrook Int'l Invs., Ltd., 263 F.3d 10, 14 (2d Cir. 2001), cert. denied, 535 U.S.
10541 (2002) (citing Sheppard v. Beerman, 18 F.3d 147, 150 (2d Cir.1994)).
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of his claim which would entitle him to relief.”®® Although such motions are addressed to the
pleading, a district court may consider also the full text of documents partialy quoted in the
complaint where the documents are “integral” to it and relied upon by the plaintiff.” Accordingly,
review of the exhibits submitted in connection with defendants’ moving papers is appropriae.®®
Plaintiff must plead the circumstances of any alleged fraud with particul arity.®® The
complaint in such instancesthereforemust “ (1) detail the statements (or omissions) that the plaintiff
contends are fraudulent, (2) identify the speaker, (3) state where and when the statements (or
omissions) were made, and (4) explain why the statements (or omissions) are fraudulent.”™
Although intent may be averred generally, plaintiff neverthelessisrequired to “ allege factsthat give
riseto astrong inference of fraudulent intent.””* The requisiteintent may be pleaded “either (a) by
alleging facts to show that defendants had both motive and opportunity to commit fraud, or (b) by

alleging facts that constitute strong circumstantial evidence of conscious misbehavior or

66

Cohen v. Koenig, 25F.3d 1168 (2d Cir. 1994) (quoting Conley v. Gibson, 355 U.S. 41, 45-
46 (1957)).

67

Chambers v. Time Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002); Rothman v. Gregor,
220 F.3d 81, 88 (2d Cir. 2000); San Leandro Emergency Med. Group Profit Sharing Plan
v. Philip Morris Cos., 75 F.3d 801, 808-09 (2d Cir. 1996). Such documentsare considered
only for the fact that the statements they contain were made, but not for their truth.

68

Defendants provide the full text of the web pages and audit letters partially quoted in the
complaint.

69
Fep.R. Civ. P. 9(b).
70

Eternity Global Master Fund Ltd. v. Morgan Guar. Trust Co., 375 F.3d 168, 186 (2d Cir.
2004) (citing Harsco Corp. v. Segui, 91 F.3d 337, 347 (2d Cir. 1996)).

71

Id. at 187 (quoting Acito v. IMCERA Group, Inc., 47 F.3d 47, 52 (2d Cir. 1995)).



15

recklessness.”

“Where multiple defendants are asked to respond to alegations of fraud, the
complaint should inform each defendant of the nature of his [or her] alleged participation in the
fraud.”” It is not necessary, however, that plaintiff connect a particular insider or affiliate to an
allegedly deceptive corporate statement.” In other contexts, by contrast, acomplaint will fail where

aplaintiff lumps separate defendants together in vague and collective fraud allegations.”

111, Vicarious Liability
The issues on this motion arise, in large part, in consequence of the defendants
organization, whichisdetailed above and in the Court’ srecent opinion on these defendants' motions
to dismiss the securities complaint in this multi-district litigation,” familiarity with which is
presumed. Inbrief, plaintiff claimsthat DTT and Deloitte USA had an agency, joint venture, or alter
ego relationship with Deloitte Italy, and that GT1 and GT-USA had an agency, joint venture, or alter

ego relationship with GT-Italy, and that they therefore are liable vicariously for the acts and

72
Id. (quoting Acito, 47 F.3d at 52).
73
DiVittorio v. Equidyne Extractive Indus., Inc., 822 F.2d 1242, 1247 (2d Cir. 1987).
74
Id. (citing Luce v. Edelstein, 802 F.2d 49, 55 (2d Cir. 1986)).
75
E.g., Ellison v. Am. Image Motor Co., 36 F. Supp.2d 628, 640 (S.D.N.Y. 1999).
76

Inre Parmalat Sec. Litig., __F.Supp.2d__, 2005 WL 1527674 (S.D.N.Y. June 28, 2005).
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omissions of their Italian affiliates.”’

Defendants respond that each islegally and factuadly separate from each other and
their Italian affiliate and consequently is not liable for the acts or omissions of those firms.
Moreover, they contend that plaintiff hasfailed to make sufficient allegations of their own conduct
to state any clam for relief and that the entire complaint therefore should be dismissed as to them.

Astheseargumentsturn, in significant part, onissuesof vicariousliability, the Court
first considersthe question whether defendants and their Italian affiliates had agency, joint venture,

or alter ego relationships.

A. Legal Standards™
1. Agency
A principal-agent relationship exists when the principal has the right to control the
manner and method in which the agent performs hiswork and the agent has the power to act on the

principa’ sbehalf.” “ Anagent’ sauthority may beeither actual or apparent, and actual authority may

7

Cpt. 11115, 118-19, 166, 171, 173.

78

Asthe transferee forum in this diversity action, the Court applies the substantive law that
would be applied by the transferor forum, which in this case is the Northern District of
Illinois. See Menowitz v. Brown, 991 F.2d 36 (2d Cir. 1993); In re Rezulin Products Liab.
Litig., 210 F.R.D. 61, 69 (S.D.N.Y. 2002); In re Ski Train Fire in Kaprun, Austria on Nov.
11, 2000, 230 F. Supp.2d 392, 399 (S.D.N.Y. 2002). All parties agree, or at |east assume,
that the applicable substantive law is that of Illinois.

79
Lang v. Silva, 715 N.E.2d 708, 716 (I1l. App. Ct. 1999) (citing Knapp v. Hill, 657 N.E.2d

1068 (I11. App. Ct. 1995)); Letsos v. Century 21— New West Realty, 675 N.E.2d 217, 224-25
(1. App. Ct. 1996); see also RESTATEMENT (SECOND) AGENCY 8§ 14 (1958).
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beeither expressor implied.”® The existence of an agency rel ationship may be established by direct

or “circumstantial evidence, including the situation of the parties, their acts, and other relevant

circumstances.”® The alleged agent’s authority, however, is established only onthe basis of words

or conduct of the alleged principal 2 While the “ mere licensing of atrade name does not create an

agency relationship, either ostensible or actual,”® a subsidiary nonetheless may be the agent of a

parent so long as all the requirements of agency are met.

2.

Joint Venture

“A joint venture is an association of two or more persons to carry on a single

enterprisefor profit.”®® The legal principlesthat govern partnerships govern joint ventures as well,

80

81

82

83

84

85

Amigo’s Inn, Inc. v. License Appeal Comm. of City of Chicago, 822 N.E.2d 107, 113 (lll.
App. Ct. 2004); see Gilbert v. Sycamore Mun. Hosp., 622 N.E.2d 788, 795 (111.1993); FDL
Foods, Inc. v. Kokesh Trucking, Inc., 599 N.E.2d 20, 27 (I1l. App. Ct. 1992).

Prodromos v. Everen Securities, Inc., 793 N.E.2d 151, 156 (Ill. App. Ct. 2003) (citing
Tomaso v. Plum Grove Bank, 473 N.E.2d 588 (IlI. App. Ct. 1985)).

First American Title Insurance Co. v. TCF Bank, F.A., 676 N.E.2d 1003, 1008 (1. App.
Ct. 1997); Tierney v. Community Memorial General Hosp., 645 N.E.2d 284, 293 (l11. App.
Ct. 1994).

Slates v. Int’l House of Pancakes, Inc., 413 N.E.2d 457, 464 (lll. App. Ct.1980).

Caliguri v. First Colony Life Ins. Co., 742 N.E.2d 750, 756 (lll. App. Ct. 2000); Weil,
Frieburg & Thomas, P.C. v. Sara Lee Corp., 577 N.E.2d 1344, 1350 (I1l. App. Ct. 1991).

Dremco, Inc. v. South Chapel Hill Garden, Inc., 654 N.E.2d 501, 504 (ll. App. Ct. 1995);
see In re Johnson, 552 N.E.2d 703, 707 (I1l. 1989).
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“for ajoint venture essentially isapartnership carried on for asingle enterprise.”®® The touchstone
of either formisthat each party contributes property and they have a community of interestsin the
profits of the enterprise.®’

The existence of ajoint venture may be inferred from allegations showing that an
enterprise was entered into and the intent of the parties to do so,® with intent being the most
important element.® Courts have found the following factors determinative of such intent:

“(1) an express or implied agreement to carry onsome enterprise; (2) amanifestation

of intent by the partiesto be associated asjoint venturers; (3) ajoint interest asshown

by the contribution of property, financia resources, effort, skill or knowledgeby each
joint venturer; (4) some degree of joint proprietorship or mutual right to exercise
control over the enterprise; and (5) provision for the joint sharing of profits and
losses.”

3. Alter Ego
[llinois will find an alter ego relationship when one entity so controlled and

dominated the affairs of awrongdoer that the wrongdoer may be said to be its instrumentality and

“observance of thefiction of separate existence would, under the circumstances, sanction afraud or

86

Bachewicz v. Am. Nat’l Bank & Trust Co., 490 N.E.2d 680, 682 (I1l. 1986); In re Johnson,
552 N.E.2d at 707-08.

87

Landers-Scelfo v. Corporate Office Systems, Inc., 827 N.E.2d 1051, 1057-58 (lIl. App. Ct.
2005).

88

Ambuulv. Swanson, 516 N.E.2d 427,429 (Ill. App. Ct. 1987); O ’Connell v. Pharmaco, 517
N.E.2d 688, 691 (lll. App. Ct. 1987).

89
Maimon v. Telman, 240 N.E.2d 652, 654-55 (llI. 1968); Ambuul, 516 N.E.2d at 429.
90
Ambuul, 516 N.E.2d at 429.
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promote injustice.”®*  In determining whether one firm has dominated a wrongdoer, courts have

considered factors such as. “(1) inadequate capitalization; (2) failure to observe corporate

formalities; (3) commingling of funds; (4) the absence of corporate records; and (5) the failure to

maintain arm’ s-length rel ationships among related entities.”® No one factor isdispositive, and the

existence of common officers and directors alone is not sufficient to make one entity the alter ego

of another.®®

Finally, athoughthealter ego analys sgenerdly occursin the context of aparent and

subsidiary, the doctrine is not so limited.** “[T]he separate corporate identities of corporations
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Main Bank of Chicago v. Baker, 427 N.E.2d 94, 101 (lll. 1981).

Logal v. Inland Steel Indus., Inc., 568 N.E.2d 152, 156 (lll. App. Ct. 1991); see also
Pedersonv. Paragon Pool Enterprises, 574 N.E.2d 165, 168 (Ill. App. Ct.1991); Van Dorn
Co.v. Future Chemical & Oil Corp., 753 F.2d 565, 569-70 (7th Cir.1985) (applyinglllinois
law); Pirelli Armstrong Tire Corp. v. Titan Tire Corp., 4 F. Supp.2d 794, 797 (C.D. Il
1998) (same).

Main Bank of Chicago, 427 N.E.2d at 101 (citing Superior Coal Co. v. Dep’'t of Finance,
36 N.E.2d 354 (1ll. 1941)).

This analysis is known also as “piercing the corporate veil” and generally refers to the
circumstances in which a court will disregard a business organization’s limited liability
form. See, e.g., Peetoom v. Swanson, 778 N.E.2d 291, 294-295 (11l. App. Ct. 2002) (“[A]
court may disregard a corporate entity and pierce the veil of limited liability where the
corporation is merely the alter ego or business conduit of another person or entity.”);
Federal Insurance Co.v. Maritime Shipping Agencies, Ltd. 380 N.E.2d 873, 880 (l1I. App.
Ct. 1978) (“A corporation may be the alter ego of another corporation and where this
occurs the distinct corporate entity will be disregarded and the two corporations will be
treated asone.”), abrogated on other grounds as stated in Harris v. Harris, 555 N.E.2d 10,
20 (111. App. Ct. 1990).
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owned by the same parent will likewise be disregarded in an gppropriate case.”*

B. Deloitte Defendants
1 DTT

The Court recently concluded that an agency relationship between DTT and its
member firmsworking on the Parmalat audit could be inferred from similar allegations madein the
securities complaint filed in this multidistrict litigation.®® Both complaints contain substantially
similar allegations against the auditor defendants and each defendant makes the same or similar
arguments. The Court therefore arrives at the same conclusion here and incorporates its prior
reasoning.” Nevertheless, afew added words are appropriate.

DTT arguesthat it doesnot hold itself out as onefirm and that the web sitesto which
plaintiff cites carry disclaimers that state that “neither [DTT] nor any of its member firms has any
liability for each other’sactsor omissions’ and that each of thefirms*isaseparate and independent

legal entity.”*® It relieson In re Lernout & Hauspie Securities Litigation,* inwhich the court found,

95

Main Bank of Chicago, 427 N.E.2d at 102. Although none of the defendants here owns
shares in another, the asence of such ownership is not fatal to an alter ego claim. See
Macaluso v. Jenkins, 420 N.E.2d 251, 255 (Ill App. Ct. 1981).

9%
See In re Parmalat Sec. Litig., __ F.Supp.2d __, 2005 WL 1527674 **8-9.
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The law of agency applied there wasthat of New Y ork. Illinoisand New Y ork’ s definition
of an agency relationship do not differ in any material respects.
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Memorandum in Support of Deloitte Touche Tohmatsu’'s Mation to Dismiss (“DTT
Mem.”) 6.

99
230 F. Supp.2d 152 (D. Mass. 2002).
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inter alia, that KPM G Internationa did not hold itself out as a single entity because disclaimerson
its web page stated otherwise.

DTT sreliance is misplaced. To begin with, written disclaimers of agency are not
controlling, but merely raise an issue of fact with respect to an alleged agent’s authority.'® A
disclaimer may be overcomewhereaprincipal’ sactionsare* sufficiently inconsistent” with any such
disclaimer or limitation of authority.™™ Plaintiff here has alleged that DTT had control over the
member firms such that it could require the removal of Olivetti from the Parmalat account. This
conduct arguably isinconsistent with any purported disclaimer, and the disclaimer therefore cannot
defeat plaintiff’s claim at this early stage.

DTT next arguesthat the fact that the Del oitte defendants share a set of professional
standards, an associational name, and cooperate in peer reviews does not indicate that its member
firmsacted pursuant toitsauthority in conducting theaudit of Parmalat. It citescasesinwhich courts
have dismissed claims against international accounting enterprises such as Del oitte absent specific

allegations that the international auditor controlled the activities of the member firm.%2
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See Schlunk v. Volkswagen Aktiengesellschaft, 503 N.E.2d 1045, 1053-54 (lll. App. Ct.
1986); Slates, 413 N.E.2d at 464-65; accord Rankow v. First Chicago Corp.,870F.2d 356,
359 (7th Cir. 1989) (applying Illinois law).
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Rankow, 870 F.2d at 359.
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See Newby v. Enron Corp., 394 F.3d 296, 308-09 (5th Cir. 2004) (citing Worldcom, infra,
and noting that the fact tha Andersen Worldwide Societe Cooperative (“AWSC”) was
responsible for promulgating and enforcing professional standardswould not besufficient
to hold it liable for the actions of its United States member firm Arthur Andersen); In re
Royal Ahold N.V. Sec. & ERISA Litig., 351 F. Supp.2d 334, 385 n.4l (D. Md. 2004)
(allegations that Deloitte operated as a single entity supported only by citations to the
corporate website describing Deloitteas aglobal nameand the fact that Del oitte US served
asa“filereviewer” for Deloitte Netherlandsto ensurethat audits conformedtoU.S. GAAP
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The allegations in the cases upon which DTT relies differ. In the bulk of the cases, the

plaintiffs did not make any specific factud allegations of agency and relied only on the public

relations materids proclaming the firms' unity or unified professonal standards to assert that an

international accounting concernwasoneglobal firm.'® Inanother case, plaintiffsrelied satements

from the putative agent that proclaimed the existence of an agency relationship which, asnoted, are

insufficient to allege the existence of an agency reationship.*

103

104

not sufficient to establish that firm was one agent or partner of the other); Nuevo Mundo
Holdings v. Pricewaterhouse Coopers, LLP, No. 03 Civ. 0613 (GBD), 2004 WL 112948
(S.D.N.Y. Jan. 22, 2004) (rejecting claim that PricewaterhouseCoopers and its member
firmsand AWSC and its member firms were unified global accounting firms or that their
Peruvian firms were their agents when the plaintiff’s only specific allegations were the
statements of the agents themselves and the fact that the member firms shared an
associational name); In re Worldcom, Inc. Sec. Litig., No. 02 Civ. 3288 (DL C), 2003 WL
21488087 (S.D.N.Y. Jun. 25, 2003) (rejecting theory that Arthur Andersen was the agent
of AWSC on the sole allegation that AWSC is “an umbrella organization for its member
firms worldwide.”); In re Asia Pulp & Paper Sec. Litig., 293 F. Supp.2d 391, 396
(S.D.N.Y. 2003) (conduding that generd allegations that AWSC set the management and
policies for Andersen member firms was insufficient for the purpose of pleading control
person liability under Section 20 of the Exchange Act of 1934); In re Lernout & Hauspie
Sec. Litig., 230 F. Supp.2d at 170-72 (concluding that plaintiffs had failed to plead agency
where made general dlegations that KPMG Internationd touted itself in public rdations
materials as aglobal firm tha provided service around the world through global service
teams and that there was collaboration and coextensive responsibility for auditing L ernout
& Hauspie); Howard v. Klynveld Peat Marwick Goerdeler, 977 F. Supp. 654, 662-63
(S.D.N.Y.1997) (declining to find that the U.S. firm of Peat Marwick acted asdefendant’s
agent for purposes of personal jurisdiction where plaintiff made no specific factual
allegations and conceded that defendant did not control the activities of Peat Marwick),
aff’'d, 173 F.3d 844 (2d Cir. 1999) (table); Reingold v. Deloitte, Haskins & Sells, 599 F.
Supp. 1241, 1253 n.10 (S.D.N.Y. 1984) (finding no personal jurisdiction over defendant’s
Australian member firm on the ground that there was no evidence of control and that
statements of firm unity were insufficient).

E.g., Newby, 394 F.3d at 308-09; In re Royal Ahold N.V. Sec. & ERISA Litig., 351 F.
Supp.2d at 385 n.41; In re Worldcom, Inc. Sec. Litig., 2003 WL 21488087 *9-10; In re
Lernout & Hauspie Sec. Litig., 230 F. Supp.2d at 170-72; Reingold, 599 F. Supp. 1253
n.10.

Nuevo Mundo Holdings, 2004 WL 112948 * 3.
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Here, in additionto the statements culled from Del oitte sweb site, plaintiff pointsto
DTT salleged intervention to direct Olivetti in his conduct of the Parmaat audit, and its ultimate
removal of him when he sought to qualify his audit opinion. It could be inferred from these
allegations that DTT had control over its member firms in their work for Parmalat and that the
member firms audited Parmalat asits agent. Such nonconclusory allegationsareall that isrequired
of plaintiff at this stage.

Paintiff hasalleged adequately that DTT had an agency rel ationship withitsmember
firmsconducting the Parmal at audit. The Court consequently doesnot consider hisalternatetheories

of vicarious liability.

2. Deloitte USA
a Agency
Plaintiff here contends that each Deloitte member firm was an agent of the other'®
and that Deloitte USA effectively acted as the functional U.S. arm of Deloitte & Touche S.p.A.*®
Heallegesfurther that Deloitte USA holdsitself out asakey constituent of the international Deloitte
enterprise.’”’
Deloitte USA assertsthat, at best, plaintiff allegesthat it was an agent of either DTT

or Deloitte Italy and that he therefore has failed to state aclaim against it because one agent is not
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Cpt. 1173
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1d. 1 170.
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Id. 1169.
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liable for the acts of a co-agent or a principal.

Plaintiff does not respond to this point. This is regrettable, as plaintiff’s mere
assertion that the member firms were agents of one another does not advance his claim against
Deloitte USA. To begin with, an agent generally is not liable for the acts of co-agents or, for that
matter, any other person or entity that the agent does not control. Moreover, Deloitte USA cannot
be said to have controlled Deloitte Italy if, as is alleged, Deloitte Itay was in control of Ddoitte
USA. To be sure, an agent may serve two principals so long as the dud agency is disclosed to
both,*® but plaintiff does not appear to claim that Deloitte USA was a principal and thisfailureis

fatal to any daim of vicarious liability on the basis of an agency relationship.

b. Joint Venture
Plaintiff next contendsthat the Del oitte firmsaudited Parmalat asajoint venture. He
assertsthat its existence may be inferred fromthefact that they contributed funds to this effort and
that they received tens of millions of dollarsinfees from Parmalat for their services.®
DeloitteUSA arguesthat plaintiff’ sallegationsare not sufficient because he hasfaled
to alegethe necessary elements of a duty to share profits and losses and control. It first contends
that plaintiff’s allegation of shared monetary compensation is not the type of duty to share profits

required for the existence of ajoint venture. It relies on Industrial Hard Chrome, Ltd. v. Hetran,
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Weill, Freiburg & Thomas, P.C., 577 N.E.2d at 1350 (citing Warner v. Young, 139 N.E.
393, 394 (I11. 1923)).
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Cpt. 1M1 173-75.
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Inc.,**® in which the court, applying Illinois law, concluded that Hetran had failed to alege ajoint
venture between it and plaintiff in part because therewas no allegation of any shared risk.**! Instead,
the only allegation was that plaintiff and defendant had agreed to refer business to one another and
therefore each company assumed its own financid risk. Other Illinois courts similarly have
concluded that amutual economic benefit that does not include any shared risk, such asajoint quote
to a third party or the pro-rata sharing of transaction costs, is insufficient to establish a joint
venture.'?

Plaintiff’s allegation that each firm shared in compensation is vague and does not
indicate how that compensation was divided and whether there was any element of shared risk
involved. Nonetheless, the Court cannot say a thisstagethat plaintiff could prove no facts showing
that this compensation mechanism in fact was a duty to share profits or losses.

Deloitte USA next contends that plaintiff’s allegations of control are inadequate
because they suggest only cooperaion between the firms. Control for purposes of ajoint venture
refersto the right “to direct and govern the conduct of each other in connection with the joint
venture.” '

Plaintiff argues that the right of control may be inferred from the alegations that
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90 F. Supp.2d 952 (N.D. 111. 2000).
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Id. at 956.
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Palin Manufacturing Co. v. Water Technologies Inc., 431 N.E.2d 1310, 1314-15 (l1I. App.
Ct. 1982) (joint quote); Barrett v. Poag & McEwen Lifestyle Centers—Deer Park Town
Center, N0. 98 C 7783, 1999 WL 691850 * 7 (N.D. lll. Aug. 26, 1999) (sharing of costs).
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Ambuul, 516 N.E.2d at 430.
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Copeland and the greater Del oitte organi zation removed auditor Olivetti, that several member firms
worked on specific tasks together in connection with the Parmalat audit and that they all followed
to the same auditing standards. But these allegations cut just the other way.

To beginwith, the Olivetti incident suggests that member firms did not haveright to
control thework or management of their sister firmsand that such control wasthe provinceof DTT.
To be sure, Copeland was an employee of Deloitte USA and Mamoli therefore could have written
to him to request help with Olivetti in that context. However, the complaint is dear that it was the
global organization tha allegedly removed him.** Similarly, the fact that all of the firms used the
sameauditing proceduresdoesnot giveriseto aninferencethat any onefirm could direct thepolicies
or procedures of another firm, or that if they could, each firm had an equal right to direct the policies

of another firm. Plaintiff therefore has failed to dlege the existence of ajoint venture.

C. Alter Ego

Paintiff next contends that De oitte USA may be liable on the bass of itsalter ego
relationship with Deloitte Italy. Hearguesthat the member firms, including Deloitte USA and DTT,
commingled their assets, operated with centralized management, shared fees among individual
member firms, and applied uniform standards.**

Deloitte USA respondsthat itisnot clear which firm is supposed to be itsalter ego.

114

See Cpt. 1446 (“[T]heglobal Deloitteorganization ‘ removed’ Olivetti fromany further role
in auditing Parmdat’ s Brazilian operations.”).
115

Opposition to Defendants’ Motions to Dismiss (“Bondi Opp.”) 28-29 (citing Cpt. 1 79,
133-40).
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Inany event, it contends, the complaint does not allege the type of domination and control necessary
for analter ego relationship. Finally, it assertsthat evenif plaintiff alleged that Deloitteltaly or DTT
were the mere instrumentality of Deloitte USA, Parmalat knew whom it was hiring to conduct its
audit and therefore would not be able to establish the second requirement for imposing alter ego
liability— that “observance of the fiction of separae existence would, under the circumstances,
sanction afraud or promote injustice.”**°

The Court agreesthat plaintiff’s allegations fall short. Plaintiff here does not allege
that Deloitteltaly and Deloitte USA had overlapping personnd, failed to maintain corporaterecords
or had inadequate capitdization. The only allegation of overlapping personnd is with regard to
Deloitte USA and DTT, which shared the same chief executive. The overlap of some personnel,
without more, however, isinsufficient to concludethat an alter ego rel ationship exists.**” Moreover,
plaintiff’s contention that the Deloitte member firms commingled funds mischaracterizes his own
alegations. He does not cite any particular paragraph of the complaint for this assertion, and the
only allegations the Court is aware of that relate to funds are that the Deloitte entities reported
revenue on an aggregate basis and shared in compensation generated by the Parmal at engagement.**®
Thisisnot what is meant by the “commingling of funds.” But perhaps most significantly, plaintiff
does not make any specific allegations that either Deloitte Italy or DTT in fact controlled Deloitte

USA or used it for a fraudulent purpose. Nor does he allege any facts from which it could be
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Main Bank of Chicago, 427 N.E.2d at 101.
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Main Bank of Chicago, 427 N.E.2d at 101 (citing Superior Coal Co. v. Dep 't of Finance,
36 N.E.2d 354 (11l. 1941)).

118

See Cpt. 1129, 174.
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inferred that Deloitte USA actually controlled or used Deloitte Italy or DTT asitsinstrumentality.
The complaint therefore fail s sufficiently to a lege an alter ego relationship between Deloitte USA

and Deloitte Italy or DTT.

C. Grant Thornton Defendants
1. GTI

GTI makes many of the same arguments as does DTT and cites the same cases.
Specificaly, it arguesthat the complaint failsto allegethat GTI had the power to control the manner
inwhich GT-Italy delivered servicesto Parmalat and that plaintiff’s claimstherefore fail under any
theory of vicarious ligbility.

Plaintiff responds that it has made specific allegations of control by pointing to the
fact that GTI expelled GT-Italy for its part in the fraud and after it would not cooperatein an internal
investigation. Heallegesthat,after newsof the alleged fraud at Parmalat broke, GTI investigated the
Italian member firm and on December 31, 2003 announced that it had requested that GT-Italy accept
the resignation of that firm’s chairman and suspend other partnersin the firm who were associated
with the scandal.**® The Italian firm complied with these requests. On January 8, 2004, GTI
announced that GT-Italy had failed to provide appropriate assurances or access to individuals and
information in the course of GTI’ s investigation. Consequently, it stated, it had expelled GT-Italy

from its organization and stated that GT-Itay no longer could operate as part of Grant Thornton or

119
Id. 1103.
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use any part of the Grant Thornton name.*®

For the reasons discussed in respect of DTT’ sargumentsand initsopinionon GTI's
motion to dismiss the securities complaint,"** the Court concludes that plaintiff adequately has
alleged the existence of any agency relationship between GTI and GT-Italy. Sufficeit to say here
that plaintiff’ s specific allegationswith respect to GTI’ sexpectancy of control over GT-Italy andits
power to discipline both individual partners and an entire firm give rise to an inference of control
typical of an agency relationship.

As plaintiff’s agency allegations would be sufficient to subject GTI to vicarious

liability, the Court does not consider his alternate theories.

2. GT-USA
GT-USA contendsthat plaintiff’ stheories of agency, joint venture and alter ego fail
as there are no specific allegations againg it in the entire complaint. It argues that the complaint
does not contain any allegations about what GT-USA is alleged to have done, other than to say that
it played arole in auditing Parmalat’ s operations in the United States.** Even assuming that GT-
USA audited Parmalat USA, it contends, plaintiff doesnot allegethat it engaged in any wrongdoing.
Plaintiff purports to respond to this argument but in doing so only cites to portions

of the complaint relaing to Ddoitte USA. In other words, he does not address the absence of
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See In re Parmalat Sec. Litig., __ F. Supp.2d __, 2005 WL 1527674 * 13.
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specific allegations regarding GT-USA nor does he explain how GT-USA is alleged to have
controlled any wrongdoer here. Plaintiff therefore hasfailed to articulate afactual or legal basison

which GT-USA could be liable vicarioudy for the acts or omissons of GT-Italy.

D. Conclusion

Tosumup, plaintiff hasalleged anagency relationship between DTT and itsmember
firmsengaged in the Parmalat audit, and GTI and GT-Italy adequately. Asprincipals, they could be
liablefor the acts of their agents and their agents’ knowledge, and consequently scienter, could be
imputed to them. Plaintiff therefore has stated aclaim against GTl and DTT to the extent that its
claimsagaing Deloitte Italy and GT-Italy are sufficient. Consequently, GTIl and DTT’sarguments
that the complaint must be dismissed as against them because they are not dleged, for example, to
have made any misstatements of material factsor aided and abetted any breach of fiduciary duty, are
without merit.

In respect to Deloitte USA and GT-LLP, however, plaintiff has failed to allege an
adequate basis for vicarious liability. The daims against Deloitte USA, then, will rise or fal
depending on plaintiff’s allegations regarding its involvement.

GT-USA isanother matter. The complaint doesnot all egethat GT-USA did anything
inregardto Parmal at, |et aloneanything tortious. Plaintiff therefore hasfailed to state any claimthat
would entitleit to relief and the complaint will be dismissed asto GT-USA.

Having considered vicariousliability, the Court now turns defendants’ argumentsin

respect of plaintiff’s substantive daims.
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1V. Group Pleading

Defendants first move to dismiss the complaint under Rule 9(b), asserting that
plaintiff usesthe terms*“Ddoitte” and “Grant Thornton” to refer collectively to the various entities
within each organization. They contend that he thus fails to make clear which alleged actions are
attributed to which entities.**

Asthis Court recently noted in respect of the securities complaint, defendants’ point
iswell taken and plaintiff’'s use of the firm namesis unwise.’* “Nevertheless, it is clear from the
complaint that plaintiffsattribute the alleged misrepresentations and omissionsto the [talian entities
and that they sue the other Deloitte and Grant Thornton entities entirely, or, at least, primarily on
vicariousliability theories.”*?® In these circumstances, the concerns of Rule 9(b) are not implicated.

Plaintiff’s claims therefore will be considered on their merits.

V. Specific Claims
A. Professional Malpractice
Bondi’s first claim is for professional malpractice. He contends tha Deloitte and
Grant Thornton failed to provide competent auditing services to Parmalat, that its conduct fell well
below the applicable standard of care, and, as aresult, Parmalat has been injured.

To state aclaim for professonal malpractice, a plaintiff must alege that defendant
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E.g.,GTlI Mem. 12-13.
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owed plaintiff a duty of reasonabl e professional competence, that it breached that duty, and that the
plaintiff's injury was proximately caused by tha breach.*”® Pursuant to the Illinois Public
Accounting Act, there can benoliability absent privity except wherethe accountant committed fraud
or knew the information was intended for the plaintiff’ s benefit.*’

Defendants Deloitte Italy and GT-Italy werein privity with Parmala Finanziariaand
Parmalat S.p.A. and do not move to dismiss this claim.*® Plaintiff's allegations of an agency
relationship between GTI and GT-Italy and DTT and Deloitte Italy are sufficient to ate aclaim

againg them on these grounds.

1. Deloitte USA
DeloitteUSA movesalso to dismissthisclaim onthegroundthat it wasnot in privity
withthe Parmalat entitiesthat plaintiff representsand that plaintiff’ sgeneral allegationsthat Deloitte
USA did not provide honest or capable accounting services are insufficient to plead mal practice.
Paintiff respondsthat the complaint allegesacontractud relationshipinitsassertions
that Deloitte USA performed servicesfor “‘ various Parmal at entitiesin the United States, including

Parmalat USA, " ** and that “‘ Del oitte & Touche LLP acted for and in conjunction with the overall
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See Hills v. Bridgeview Little League Assoc., 745 N.E.2d 1166, 1178 (lll. 2001);
Congregation of the Passion v. Touche Ross & Co., 636 N.E.2d 503, 515 (Ill. 1994).

127
225 111. Comp. Stat. Ann. 450/30.1 (West 2004).
128

GT-Italy, now known as Italaudit, S.p.A., is a defendant here but has not put in an
appearance.
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audit of Parmalat Finanziariaand Parmalat by Deloitte & Touche S.p.A.""*¥

Even assuming this were sufficient to alege privity, a point on which the Court

expresses no opinion, plaintiff’s claim would fail because he does not allege the manner in which

Deloitte USA is alleged to have committed malpractice. The allegations in respect of Deloitte

USA’saudit of Parmalat USA arethat, it issued an early warning report in January 1993 indicating

that Parmalat USA had high levels of debt'* and consequently asked Parmalat to issue a

management representation that it would “cover” Parmalat USA’ sdebts.**? Plaintiff allegesfurther

that Mike Power, a Deloitte USA auditor in New Jersey, raised concerns about a $26.5 million

goodwill amortization associated with the creation of the Parmalat USA corporation that was not

included in Parmalat USA’ sfinancia statements submitted for inclusionin Parmalat’ s consolidated
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Id. at 58 (quoting Cpt. 171).

Plaintiff suggeststhat he brings suit on behalf of Parmalat USA, see Cpt. 34, but hisother
filingswith the Court make clear that hedoesnot. See, e.g., Plaintiff’sReply Memorandum
Supporting HisMotionto Remand 4 (“* None of thethreeU.S. debtorsisunder Dr. Bondi’ s
extraordinary administration. He therefore has no authority over, and cannot seek to
recover in this action on behalf of, any of the three U.S. entities.”); Defendant Deloitte &
Touche S.p.A.’s Memorandum of Law In Support of Its Motion to Dismiss Plantiff's
Complaint, Ex. A, Memorandum of Law in Support of (i) Verified Petition for the
Commencement of a Case under Section 304 of the Bankruptcy Code and (ii) for the Entry
of aTemporary Restraining Order and Prdiminary and Permanent I njunctionsand Related
Relief Under Section 304(b) of the Bankruptcy Code at 1-2 (listing the entities in
extraordinary administration. Although amotionto dismissisaddressed tothefour corners
of the complaint, the Court may look to mattersin the public record, including cases and
papersfiled with the Court and swornto under Rule 11. Cf. Paniv. Empire Blue Cross Blue
Shield, 152 F.3d 67, 75 (2d Cir. 1998). Plaintiff’slack of candor inthisregard isdecidedly
unappealing.

Cpt. 1 460.

Id. 1461.



financial statements for the year ending December 31, 2003.'%

Professional malpracticeisgoverned by Rule 8, and plaintiff need only make a short
and plain statement of theclaim.’** Theshort and plain statement, however, must givethe defendant
notice of the nature of the claim. Simply asserting tha Deloitte USA’s actions constituted
mal practiceis not sufficient for even thisminimal standard.”** Asthe Second Circuit hasexplained,
“asimple declaration that defendant’ s conduct violated the ultimate legal standard at issue. . . does
not suffice. But it isenough to assert facts from which, construing the complaint liberally and inthe
plaintiff’ s favor, one could infer such aviolation.”**

Here, the allegations do not giverise to an inference that Deloitte USA breached its
duty and plaintiff doesnot explain how any of theseactionsfell below the requisite standard of care.
Nor does he link any of these alleged actions to Parmalat’ s losses. These allegations therefore are

insufficient to state a claim for accounting malpractice.

B. Fraud & Negligent Misrepresentation
Counts two and four claim fraud and negligent misrepresentation. To stateaclaim

for fraud, plaintiff must plead “(1) afalse statement of materid fact, (2) knowledge or belief of the
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1d. 1462.
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Leatherman v. Tarrant Cty. Narcotics Intelligence & Coordination, 507 U.S. 163, 168
(1993); Conley v. Gibson, 355 U.S. 41, 47 (1957).
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falsity by the party making it, (3) intention to induce the other party to act, (4) action by the other
party in reliance on thetruth of the statements, and (5) damage to the other party resulting from such
reliance.”*” The circumstances of the fraud with be pled with particul arity.*®

A claim for negligent misrepresentation is the same as one for fraud except with
respect to the defendant’s mental state. A defendant does not have to know that the statement is
false; carelessness or negligence with respect to the truthfulness of the statement is sufficient.**® In
addition, a plaintiff must dlege that the “ defendant owes a duty to the plaintiff to communicate
accurate information.” 4

Deloitte USA contendsthat the fraud and negligent misrepresentation claimsfail as
to it because plaintiff doesnot allege that it made any misrepresentations.'*

Whilethefailureto allege a misrepresentation by Deloitte USA isfatal to any claim
of negligent misrepresentation, liability for fraud in Illinois may extend to knowing participantsin

fraudulent conduct in addition to those who actually make a misrepresentation or omit material
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Bd. of Educ. of City of Chicago, 546 N.E.2d at 591; Brogan v. Mitchell Int’l, Inc., 692
N.E.2d 276, 278 (lll. 1998).
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has alleged the existence of an agency relationship sufficiently.
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information that they have aduty to disclose.**?

The quegtion then, iswhether plaintiff adequately
has alleged that Deloitte USA knowingly participated in the alleged fraud.

Here, plaintiff allegesthat Adolfo Mamoli wroteto James Copeland, chief executive
of both Deloitte USA and DTT, for help inresolving his dispute with Brazilian auditor Wanderley
Olivetti and that Copeland may or may not have responded to that request by getting Olivetti to
desist in seeking to qualify his opinion of Parmalat Participagses.

Deloitte USA disputes plaintiff’ sinnuendo with respect to the Mamoli |etter, noting
that the complaint does not allege that Copeland did anything in response to Mamoli’ srequest, or
evenif hedid, that his actions were knowing.*** Beginning with the latter point, the Court agrees
that plaintiff’s allegations do not give rise to a strong inference that Copeland acted, if at all, with

scienter. Mamoli’s note did not state the nature of the dispute between Deloitte Italy and Olivett

and plaintiff makesno other specific allegationswith respect to Copeland’ sknowledge.*** Although

142

See Creighton v. Elgin, 69 N.E.2d 501 (. 1946); Citizens Sav. & Loan Ass 'n v. Fischer,
214 N.E.2d 612, 616 (lll. App. Ct. 1966) (“The rule is that whoever participates in a
fraudulent act is guilty of fraud.”). See infra Part IV.C for adiscussion of whether this
conduct gives rise to liability as fraud or aiding and abetting fraud.
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Memorandum of Deloitte & Touche USA LLP and Deloitte & Touche LLP in Support of
their Motion to Dismiss (“Deloitte USA Mem.”) 15.

144

The plaintiffsin the securities action al so before this Court alleged that Copeland or other
Deloitteexecutives“ silenced” auditorswhorai sed questions about the Parmal at fraud. See
In re Parmalat Sec. Litig., __F. Supp.2d __, 2005 WL 1527674 ** 11-12. The clam
against Copeland under Section 10(b) of the ExchangeAct of 1934, 15U.S.C. § 78j(b), was
dismissed for failing to allege that he made any misrepresentations or committed a
deceptive act within the meaning of that statute. The Court therefore did not reach the
guestion whether that allegation was sufficient to allege scienter. Plaintiff here does not
allege that Copeland or any other Deloitte USA executive silenced any auditor, and the
Court therefore does not reach the question here.
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he contends that Deloitte USA had access to the books and records of Deloitte Italy,'* he does not
allege that Copeland actually accessed this information. Finally, as plaintiff has not alleged
adequately the existence of an agency relationship the knowledge of Deloitte Italy may not be
imputed to Deloitte USA. Consequently, plaintiff has not alleged that Deloitte USA knowingly

participated in a fraudulent act. This claim therefore must be dismissed astoit.

C. Aiding and Abetting Fraud and Constructive Fraud, and Aiding and Abetting Breach of
Fiduciary Duty

Deloitte Italy, DTT and Deloitte USA (collectively, the Deloitte defendants) argue
that count three, aiding and abetting fraud, and count five, aiding and abetting breach of fiduciary
duty, fail asamatter of law because these causes of action do not exist under Illinois law.**® They
principaly rely on Koutsoubos v. Casanave,™ and Ronovitch v. Kaufman,**® two federal casesthat
applied Illinoislaw. The courts there followed the Seventh Circuit’ s observation in Cenco, Inc. v.
Seidman & Seidman™® that Illinois does not recognize atort of aiding and abetting fraud because,

as suggested above, any person who would be liable for aiding and abetting fraud would be liable

145
Cpt. 1 152.
146

DTT acknowledgesthat somelllinois courts have recognized claims of aiding and abetting
breach of fiduciary duty but impliesthat this Court should declinetofollow them. See DTT
Mem. 13.

147

816 F. Supp. 472 (N.D. 111 1993)
148

905 F.2d 1040 (7th Cir. 1990).
149

686 F.2d 449 (7th Cir. 1982).
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also as a primary violator.™ In other words, a separate tort of aiding and abetting would be

superfluous as the same conduct can giverise to liability for fraud.

Plaintiff respondsthat thosefederal casesdenying theexistence of aiding and abetting

no longer are good law becausethelllinois Appellate Court has recognized civil aiding and abetting

liability in genera™* and claims of aiding and abetting fraud and aiding and abetting breach of

fiduciary duty in particular.

152

Thelllinois Court of Appealshasfollowed Section 876 of the Restatement (Second)

of Torts in imposing civil aiding and abetting liability."®* Section 876 provides:

“For harm resulting to a third person from the tortious conduct of another, one is
subject to liability if he [or she]

(a) does atortious act in concert with the other or pursuant to acommon design with
him, or

(b) knows that the other's conduct constitutes a breach of duty and gives substantial
assistance or encouragement to the other so to conduct himself, or

(c) gives substantial assistanceto the other in accomplishing atortiousresult and his

150

151

152

153

Id. at 452.

Wolf v. Liberis, 505 N.E.2d 1202 (111. Ct. App. 1987).

See Thornwood, Inc. v. Jenner & Block, 799 N.E.2d 756 (Il App. Ct. 2003), appeal denied,
807 N.E.2d 982 (lll. 2004); Hefferman v. Bass, 04 C 5748, 2005 WL 936900 * 3 (N.D. II.
Apr. 15, 2005).

Thornwood, Inc. v. Jenner & Block, 799 N.E.2d 756 (Il App. Ct. 2003), appeal denied, 807
N.E.2d 982 (1. 2004); Clausen v. Carroll, 684 N.E.2d 167, 171 (Ill App. Ct. 1997); Sanke
v. Bechina, 576 N.E.2d 1212, 1213 (Il App. Ct.), appeal denied; 584 N.E.2d 140 (1lI.
1991); Wolf, 505 N.E.2d at 1208; see also Eastern Trading Co. v. Refco, Inc., 229 F.3d
617, 623 (7th Cir. 2000) (noting that some Illinois cases “have language (weakly)
consistent with the separate-tort idea”) (citing Carter Coal Co. v. Human Rights Comm ’n,
633 N.E.2d 202, 205 (l1l. 1994) and Wolf', 505 N.E.2d at 1208)).
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own conduct, separately considered, constitutes a breach of duty to the third
person.” ***

Sincethe Cenco decision, state courts have applied this section to find a cause of action for aiding

and abetting negligent driving,™* fraud, and breach of fiduciary duty.*® In Thornwood, Inc. v. Jenner

& Block,™" the lllinois Appellate Court addressed asimilar chdlenge to the legal sufficiency of an

aiding and abetting claim for breach of fiduciary duty and fraud and concluded that Illinois

recognizes such claims.™ Given this trend in the lower courts, the Court cannot agree with

defendants that Thornwood is an outlier unworthy of the respect that a federd court sitting in

diversity must giveto the decisions of the Illinois Court of Appeds.™
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158
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RESTATEMENT (SECOND) OF TORTS § 876 (1979).
See Wolf, 505 N.E.2d at 1208; Sanke, 576 N.E.2d at 1213.

Thornwood, 799 N.E.2d at 767-68; see also Hefferman v. Bass, 04 C 5748, 2005 WL
936900 *3 (N.D. Ill. Apr. 15, 2005) (applying Illinois law and recognizing a claim for
aiding and abetting a breach of fiduciary duty).

799 N.E.2d 756 (11l App. Ct. 2003), appeal denied, 807 N.E.2d 982 (I1I. 2004).

Id. at 767-78. Deloitte Italy asserts that Thornwood does not recognize a cause of action
for aiding and abetting fraud, only breach of fiduciary duty. It misreadsthecase. Although
the Thornwood panel dedicated its discussion thereto the question whether alawyer could
be liable for aiding and abetting breach of fiduciary duty, it ultimately reinstated both the
claim of aiding and abetting fraud and breach of fiduciary duty.

Commissioner of Internal Revenue v. Estate of Bosch, 387 U.S. 456, 465 (1967) (The
judgment of an intermediate appellate state court “*‘is a datum for ascertaining state law
which is not to be disregarded by afederal court unlessit is convinced by other persuasive
datathat the highest court of the state would decide otherwise.’”)(quoting West v. Am. Tel.
& Tel., Co., 311 U.S. 223, 237 (1940)); see also West, 311 U.S. at 236 (a federal court
sitting in diversity “isnot free toreject the gaterule merely because it has not received the
sanction of the highest state court”).
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In any event, this dispute is academic for the present. The Seventh Circuit and the
intermediatelllinois courts agreethat knowingly assi sting another to commit fraud givesriseto civil
liability under Illinoislaw. They simply disagree on whether such conduct should be called fraud
or aiding and abetting fraud. Although thisdispute may haveto beresolved for purposesof charging
ajury, the only question hereiswhether plaintiff has stated alegdly sufficient claim on the basi s of
the conduct alleged, regardless of the label applied.*®

Deloitte USA next arguesthat even if 1llinois were to recognize the claim of aiding
and abetting fraud and breach of fiduciary duty, plaintiff does not state a claim because he has not
alleged any conduct by them and does not allege that they knew about Parmalat insiders’ breaches

of duty. This Court agrees for the reasons discussed above.

D. Theft and Diversion of Assets
The Deloitte defendants next contend that plaintiff’s claim of theft and diversion of
corporaeassets, count six, lacksabasisinIllinoislaw.’® Plaintiff respondsthat I1linoiscourtshave

recognized thisclaim, but provides no authority for this proposition.'®® He argues further that other

160

Cf. Lujan v. Nat’l Wildlife Fed'n, 497 U.S. 871, 909 n.10 (1990) (plaintiff does not have
to apply the correct label to a motion containing arequest for extension of time); Terry v.
UNUM Life Ins. Co. of America, 394 F.3d 108, 110-11 (2d Cir. 2005) (complaint should
not be dismissed where plaintiff isentitled to somerelief, evenif it isnot therelief request)
(citing Norwalk CORE v. Norwalk Redevelopment Agency, 398 F.2d 920, 925-26 (2d Cir.
1968)).

161
See Jacobs v. Paynter, 727 F. Supp. 1212, 1220 (N.D. Ill. 1989).
162

Plaintiff cites Central States, Southeast and Southwest Areas Pension Fund v. Gaylur
Prods. Inc., 384 N.E.2d 123 (I1l. App. Ct. 1978), but it is inapposite.



41

jurisdictions such as South Carolina'® and New Y ork'® recognize a claim of diversion and invites

the Court to recognize such a claim here.

The Court declinestheinvitation. The New Y ork and South Carolina cases plaintiff

citesdo not recognizeageneral cause of action against an auditor for diversion of corporate assets.’®®

Even if they did, plaintiff provides no reason why Illinois would adopt the same rule. Thisclaim

therefore will be dismissed.26®

163

164

165

166

Thecourtthereconsidered plaintiff’ saction on apromissory noteagainst a corporation and
itspresident. Thetrial court had dismissed the claim against the company’ s president. The
I1linoisCourt of Appeal reversed, finding that plaintiff had pleaded sufficient factsto pierce
the veil between the company and its president. Although the court mentioned that the
presdent had “fraudulently diverted and misappropriated” over $70,000 of the
corporation’s funds, it did so only for purposes of establishing that veil piercing was
appropriate. Id. at 128.

In re Greenwood Supply Co., 295 B.R. 787, 795-96 (Bankr. D. S.C. 2002).

Toscano v. Toscano, 285 A.D.2d 590, 591, 728 N.Y.S.2d 189, 190 (2d Dep’t 2001).

The Appdlate Divison’sdecison in Toscano did not recount the facts of the case, as it
dealt primarily with the applicable statute of limitations. The cases to which it cites,
however, involved claims against officers, directors or shareholders of closely held
corporations and it isin this context that the court’s condusion must be read.

GTI does not join the arguments of the Deloitte defendants seeking to dismiss the claims
of deepening insolvency, theft, and aiding and abetting fraudulent transfer. Generally, the
defendant bears the burden of persuasion that the plaintiff has not stated a claim. See 2
MooRe's FEDERAL PracTICE 8§ 12.34[1][a](3d ed. 2000). Nevertheless, a court may
dismiss aclaim sua sponte under Rule 12(b)(6) where the nonmovant has had notice and
an opportunity to be heard. See Wachtler v. County of Herkimer, 35 F.3d 77, 82 (2d Cir.
1995); Citadel Management, Inc. v. Telesis Trust, Inc., 123 F. Supp.2d 133, 147
(S.D.N.Y.2000). Plaintiff here hashad ample naticethat dismissal of thiscdaim is sought
on the ground of legal insufficiency and has had the opportunity to respond to the
arguments of the Deloitte defendants. The Court therefore will dismissthis claim against
GTI aswell.
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E. Conversion

Count seven claimsthat the defendants received millions of dollarsin feesand other
compensation and that they participated in converting or aided and abetted Parmalat’s culpable
insiders to convert corporate property to their own purposes.

To stateaclaim for conversion, a plaintiff must alegethat “(1) he has aright to the
property; (2) he hasan absolute and unconditional right to theimmedi ate possession of the property;
(3) he made a demand for possession; and (4) the defendant wrongfully and without authorization
assumed control, dominion, or ownership over the property.” ¢’

The Deloitte defendants challenge plantiff’s claim of conversion, asserting that he
hasfailed to establish thislast element, that Deloitte wrongfully assumed control over the property.
They arguethat Del oitte’ sreceipt of professional feescannot ground aconversion claim, asthefunds
were transferred voluntarily to it and that they therefore did not “wrongfully and without
authorization” assume control over them.'®®

Plaintiff arguesthat hisclaim for conversion is sufficient on two grounds. First, he
contendsthat hisclaim for conversion of professional feesis sufficient, but doesnot address any of
the cases cited by defendants. Second, he asserts that his claim may survive on the basis of
defendants’ alleged participation in the conversion of Parmalat funds by culpableinsiders. That is,
he argues that his allegation that the Deloitte defendants assisted Parmalat’ s insiders in obtaining

control or ownership of corporate property and funds is sufficient for purposes of an aiding and
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Cirrincione v. Johnson, 703 N.E.2d 67, 70 (I11.1998).
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See Roderick Development Inv. Co., Inc. v. Cmty., 668 N.E.2d 1129, 1134-36 (1I. App. Ct.
1996); General Motors Corp. v. Douglass, 565 N.E.2d 93, 100 (lll. App. Ct. 1990).
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abetting converson claim.

The Deloitte defendants respond that no lllinois case has recognized secondary
liability for conversion because such liability would be inconsistent with the remedy for conversion
— return of the specific, identifiable asset.

However appealingthislogic, itisnot thelaw. Illinoislong hasfollowed therulethat
an individual who participates in conversion may be liable although he or she does not personally
benefit from the conversion.® Thisis so because “the essence of conversion is not acquisition of
property by the wrongdoer, but deprivation of the owner.”*”® The Court therefore will not dismiss
plaintiff’s claim on the ground that the Deloitte entities did not retain ownership of the Parmalat
property they allegedly participated in converting. Plaintiff has failed to allege that Deloitte USA
knowingly participated in converting any property, however, and therefore this claim will be

dismissed against it.

F. Aiding and Abetting Fraudulent Transfer

Plaintiff allegesin count nine that defendants aided and abetted Parmaat’ s culpable

insiders in fraudulently transferring property of the corporation.

169

See Nat’l Acceptance Co. of Am. v. Pintura Corp., 418 N.E.2d 1114, 1117 (lll. App. Ct.
1981), citing with approval, Ferriman v. Fields, 311l. App. 252 (1878) (“ All personswho
order, direct, aid, abet or assst the.. . . the conversion of personal property, areliablefor all
the damages, though not benefitted by the act.”); see also DeKalb Bank v. Purdy, 562
N.E.2d 1223, 1233 (Ill. App. Ct. 1990) (affirming atrial court’sreversal of ajury’sverdict
for aiding and abetting conversion upon the conclusion that there had been no conversion).

170
Nat’l Acceptance Co. of Am., 418 N.E.2d at 1117.
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The lllinois Uniform Fraudulent Transfer Act (“UFTA™) provides that a “transfer
made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor’s claim
arose before or after the transfer was made or the obligation was incurred, if the debtor made the
transfer or incurred the obligation” with, asrelevant here, “actual intent to hinder, delay, or defraud

any creditor of the debtor.”*"

The Deloitte defendants argue that the Illinois UFTA does not provide a cause of
action for aiding and abetting fraudulent transfer and that there can be no dlaim in the absence of
statutory authorization.'”” Moreover, they assert that even if a claim for aiding and abetting could
lie in some circumstances, it would not here because they are not alleged to have been transferees.
Since the remedy for afraudulent transfer isto void the conveyance, the Del oitte defendants argue,
such a remedy would be worthless where, as here, they do not control the dlegedly fraudulently

conveyed property.'”

Plaintiff respondsthat I1linois recognizes aiding and abetting liability for fraudulent

conveyances, pointing to language in Firstar Bank, N.A. v. Faul*™ to the effect that one who
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740 11l. Comp. Stat. Ann. 160/5(a).
172

See Deloitte & Touche S.p.A.’s Memorandum in Support of Its Motion to Dismiss
Plaintiff’'s Complaint (“Deloitte Italy Mem.”) 8 (citing 37 C.J.S. FRAUDULENT
CoNVEYANCES § 217 (2004) (“In the absence of a statute a clam for aiding and abetting
afraudulent conveyancewill not lie.”).

173

Id. at 9 (citing Atlanta Shipping Corp. v. Chemical Bank, 631 F. Supp. 335, 348 (S.D.N.Y.
1986) (applying New Y ork law)).

174

No. 00 C 4061, 2001 WL 1636430 (N.D. Ill. Dec. 20, 2001).
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participatesin effecting afraudulent conveyance may be heldliablefor it.'”® The questiontherewas
whether a transferee who was legdly separate from the debtor corporation could be liable for the
fraudulent transfer notwithstanding the fact that the corporation, not the defendant, was the debtor.
Although the court agreed that defendant could be held liable for participating in the fraudulent
conveyance, it explained also that the fraud claim against him would be sufficient to make him a
debtor under the Illinois Uniform Fraudulent Transfer Act.”® Thus, athough the court’s language

there was broad, its application hereis limited.

Fraudulent transfer isacreature of statute. Consequently, many courts haveresisted
claims of aiding and abetting where they are not created by the UFTA or another statute.'”” Those
courts that have recognized aiding and abetting liability generally have limited such clams to

defendants who were transferees of the assets or beneficiaries of the conveyance.'®

175

Id. * 6 (“lllinois law permits a cause of action for fraud against any party who participates
in a fraud, and we see no reason not to extend this rule to fraudulent conveyances.”)
(internal citation omitted).

176
1d.
177

See, e.g., Rohm & Hass Co. v. Capuano, 301 F. Supp.2d 156, 161 (D.R.I. 2004) (discussing
the Rhode Idand UFTA) (citing cases); Ernst & Young LLP v. Baker O’Neal Holdings,
Inc.,No. 03 Cv. 0132 (DFH), 2004 WL 771230 *14 (S.D. Ind. Mar. 24, 2004) (citing “the
multitude of other courts. . . holding that there is no accessory liahility under the Uniform
Fraudulent Transfer Act.”); see also 2 Bankr. Litig. § 14:9 (“ Courts have been hesitant to
develop theories of recovery against those who assist in making fraudulent transfers. Those
who assist fraudulent transfers but do not necessarily receive any direct benefit from the
transfer itself have remained largely outside of the remedies available to creditors.”).

178

See, e.g., FDIC v. Porco, 75 N.Y.2d 840, 552 N.Y.S.2d 910 (1990).

Plaintiff assertsthat defendantsaretransferees, asthey have received millions of dollarsin
feesand thereforethey should beliablefor at least that transfer, if not the billionsof dollars
they allegedly aided and abetted others in looting from the company.
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Whether a claim for aiding and abetting liability exists is a question of Illinois
statutory law. Thelegislature hasnot expressly authorized such aclaim and no court has recognized

one in comparable circumstances. This Court consequently declines to create such aclaim here.

G. Unjust Enrichment & Civil Conspiracy

DTT and GTI challenge also plaintiffs remaining claims for unjust enrichment and
civil conspiracy. In respect of the civil conspiracy clam, they argue that plaintiff has not alleged
sufficiently that they knew of the conspiracy and assisted Parmalat in perpetrating the fraud. They
argue also that plaintiff’ s unjust enrichment claim fail s because he has not pleaded an independent

tort against DTT and GTI.

These arguments are unavailing. Frst, plaintiff has pleaded the existence of an
agency relationship adequately. His allegations against Deloitte Italy and GT-Italy therefore would
be sufficient to establish the necessary eements of a civil conspiracy claim. Second, assuming
without deciding that an independent tort is necessary, he has alleged successfully an independent

tort against DTT and GTI and therefore states a claim for unjust enrichment.

Asplaintiff hasfailed to allege that Deloitte USA knew of the conspiracy or that the
Parmalat entities that plaintiff representshere paid it any fees, these clams will be dismissed asto

it.

H. Deepening Insolvency

The Deloitte defendants next contend that plaintiff’ sclaim for degpeninginsol vency,
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count ten, must fail because there is no such cause of action under I1linois law.

Deepening insolvency “refersto the ‘ fraudulent prolongation of a corporation’slife
beyond insolvency,’ resulting in damage to the corporaion caused by increased debt.”*® Plaintiff
contends that Parmalat’s auditors Grant Thornton and Deloitte knew or should have known that
Parmalat’ sliabilitiesfar outstripped its assets.*®® Nonetheless, by breaching their duties as auditors
to fairly report on its true state of financial health,*®* he contends, they “willfully and knowingly
enabled and allowed Parmalat’ scul pableinsidersto continue to borrow billions of dollarsof money,
and to divert those billions of dollars to purposes other than those for which they were ogtensibly
borrowed.”*® Plaintiff alleges further that Grant Thornton and Deloitte’ s assistance to Parmalat’s
culpable insiders drove the company “further and further into debt” and made bankruptcy

inevitable.'®

Whether lllinois law recognizes a distinct cause of action for degpening insolvency
is an open question. In Schacht v. Brown,"® the Seventh Circuit faced the question whether the

liquidator of abankrupt insurance company had standing to assert deepening insolvency asaninjury

179

In re Global Service Grp., LLC, 316 B.R. 451, 456 (Bankr. S.D.N.Y. 2004) (quoting
Schacht v. Brown, 711 F.2d 1343, 1350 (7th Cir.), cert denied, 464 U.S. 1002 (1983)).
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Cpt. 11 602-04.
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1d. 1 605.
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1d. 1 608.
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Id. 11 610-11.
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711 F.2d 1343 (7th Cir. 1983).
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under the Racketeer Influenced and Corrupt Organizations Act (“RICO”).*®* The court explained
that it was not convinced that Ilinciswould “accept([] . . . arule which would bar acorporation from
recovering damages due to the hiding of information concerning itsinsolvency.”*®® Such arule, it
concluded, “would create perverse incentives for wrong-doing officers and directorsto conceal the
true financial condition of the corporation from the corporate body as long as possible.”*®’

Accordingly, it held that the liquidator had standing to pursueits RICO claim.

In Holland v. Arthur Andersen & Co.,"® thelllinois Appellate Court dedlined to rule
on deepening insolvency as a compensable injury, finding that the plaintiff had not raised an issue
of fact tha the company actually had suffered such an injury.’® More recently, in Shapo v.
O ’'Shaughnessy,"* another RICO case, adistrict court followed the Seventh Circuit in finding that
deepening insolvency is an injury separate from the underlying predicate acts. No lllinois case,
however, has addressed whether deepening insolvency is a stand alone tort.

Other jurisdicti onshavefaced claimsof degpeninginsolvency but have not been clear
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18 U.S.C. 88§ 1961 et seq. (2000 ed., Supp. I1).
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711 F.2d at 1350.
187

Id.
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571 N.E.2d 777 (IIl. App. Ct. 1991).
189

Id. at 782.
190

246 F. Supp.2d 935 (N.D.I11. 2002).



49

asto whether it is a damage theory or an independent tort.”* In Official Committee of Unsecured
Creditors v. R.F. Lafferty & Co, Inc.,*** the Third Circuit concluded that “‘ degpening insol vency’
constitutes avalid cause of action under Pennsylvaniastate law.”*** Although the panel stated that
Pennsylvania would view deepening insolvency as a“cause of action,” i.e., a separate tort, other
portions of the opinion suggest that it was speaking of deepening insolvency as an injury. The
plaintiffsthere brought aclaim for fraudulent inducement and the precise question before the court
was Whether deepening insolvency was a cognizable injury such that the creditor’ s committee had
standing to bring aclaim for fraudulent inducement on behaf of the debtor corporation.** The court
therefore was not required to decide whether Pennsylvaniawould view deepening insolvency as an

independent cause of action.'*®

By contradt, in another case brought by plaintiff related to the events at issue, atrial

191
E.g., Florida Dep't of Ins. v. Chase Bank of Texas Nat'l Ass'n, 274 F.3d 924, 935- 36 (5th
Cir. 2001) (noting a continuing trend of recognizing deepening insolvency as an injury);
MCA Financial Corp. v. Grant Thornton LLP. 687 N.W.2d 850, 858 (Mich. Ct. App.
2004) (suggesting that Michigan might recognize such aclaim); see also Sabin Willett, The
Shallows of Deepening Insolvency, 60 Bus. Law. 549, 549 (2005) (“Whether deepening
insolvency is a cause of action or merely adamage theory remains. . . murky[.]”).

192
267 F.3d 340 (3d Cir. 2001).
193
1d. at 344.
194
Id. at 346, 352.
195

Ultimately, the Third Circuit affirmed the dismissal of the plaintiffs’ complaint, however,
concluding that it was barred by the doctrine of in pari delicto. One district court has
followed this opinion and concluded that there is aseparate cause of action for degpening
insolvency in Pennsylvania. See In re CITX Corp. Inc., 2005 WL 1388963 * 10 (ED.Pa.
Jun. 7, 2005).
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courtin New Jersey rejected thisclaim,™® explainingthat it would be an abuse of discretionto create
anew cause of action.’” A Utah appellate court also rejected such aclaim, concluding that any

action for deepening insolvency would belong to the shareholders, not the corporation.'*

A tort consists of aduty, abreach, and damages proximately caused by thebreach.**
Plaintiff here contends that defendants owed Parmalat the “continuing duty to honestly and fairly
audit the company and report on its true state of financial health.”?® In other words, the duty
claimedisthat of an auditor toitsclient. The purported breach isthat the defendants did not conduct
aproper audit of the company®* —i.e., tha defendants breached their professional duty of careto
their client Parmalat. Plaintiff’s claim of deepening insolvency, then, is nothing morethan aclaim
of professional mal practice, and the deegpened insolvency at issueisatype of damageplaintiff alleges
to have suffered as aresult. To be sure, one perhaps might imagine circumstances in which a
defendant might have aduty not to drive an insol vent corporation into deeper insolvency. Whatever

that duty may be —if, infact, it exists under Illinois law and is separate from any other duty —it is
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Bondiv. Citigroup, Inc., 2005 WL 975856 (N.J. Super. Ct. Feb. 28, 2005); see also In re
Global Servs. Grp. LLC, 316 B.R. 451, 457-59 (Bankr. S.D.N.Y. 2004) (holding that New
York recognizes deepening insolvency only as a theory of damages and not as an
independent tort).
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Id. *21.
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Coroles v. Sabey, 79 P.3d 974, 983 (Utah Ct. App. 2003).
199

E.g., W.PaGe KEETON, ET AL, PROSSER & KEETON ON TORTs 2 n.3 (5th ed. 1984).
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Cpt. 1 605.
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not at issue here. Thisclaim is duplicative and will be dismissed.”*

l. Claims on Behalf of Creditors

Scattered throughout the complaint, most notably in his prayer for relief, plaintiff
urges an award of $10 billion to compensate “these companies and their estates for the genera
losses that thesecompanies’ bondholders, noteholders and other lenders haveincurred as aresult of
the acts and omissions of the defendants” set forth in the complaint.?®* He seeks another $10 billion
for Parmalat’ s shareholders®* Deloitteltaly movesto dismissplaintiff’s claim to the extent that he
seeks to recover on behalf of creditors, bondholders, shareholders, and other third parties. It
contends that plaintiff does not stand in the shoes of these parties and, whatever the merit of these

claims, cannot assert them here.

The parties, with an exception discussed below, rely on federal authorities and
analogiesto bankruptcy law. The Court therefore discussestheissuein thesetermsalthough itisfar

from clear that federal law would govern if any party contended otherwise.?®

Under federal law, bankruptcy trustees have standing to pursue the claims of the

202

Asdiscussed, it will dismissed also against GTI because plaintiff here has had notice and
an opportunity to defendant the claim.

203

Cpt. at 125.
204

Id.
205

Thiscasewascommenced in thelllinoisstate courtswhich presumably would have applied
Illinois law either to the substantiveissue or, at least, to determine the governing law.
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bankruptcy estate, that is, the insolvent corporation.”® While a bankruptcy trustee may assert only
the claims that belong to the bankruptcy estate, those claims may include the interests of creditors
in the sense that the trustee has the duty to marshal the assets of the estate so that they can be
distributed to creditors on apro rata basis?®” However, whileatrustee pursues the interests of the
bankruptcy estate and derivaively the interests of its creditors, he or she does not have standing to
pursuetheindividual claimsof creditorsor even of creditorsasadass. Accordingly, atrustee“has
no standing to assert claims of damageto the defrauded purchasersof securities.”?® Whether aclaim

belongs to the bankruptcy estate or to an individual creditor is a question of state law.?*®

Plaintiff responds that, although an Italian extraordinary administrator is similar to
abankruptcy trustee, his positionis not the same. Heimpliesthat Italian law perhaps takes amore

expansive view of which or whose claims he may assert here. But he does not so demonstrate.*°

206

See Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1093 (2d Cir. 1995); Bloor v. Carro,
Spanbock, Londin, Rodman & Fass, 754 F.2d 57, 62 n.4 (2d Cir. 1985).

207

St. Paul Fire & Marine Ins. Co. v. PepsiCo, Inc., 884 F.2d 688, 697 (2d Cir. 1989) (citing
Koch Refining v. Farmers Union Cent. Exchange, Inc., 831 F.2d 1339, 1342-43 (7th Cir.
1987)); ¢f. In re Rehabilitation of Centaur Ins. Co., 632 N.E.2d 1015,1017 (I1l. 1994)
(“[T]he Director as rehabilitator of an insolvent . . . company has only those rights the
company had as of the date of rehabilitation, and whilethe creditors are the beneficiaries
of his actions, the Director is not authorized to assert creditors’ claims on behalf of
creditors.”).

208

Hirsch, 72 F.3d at 1093 (quoting Bloor, 754 F.2d at 62 n.4) (in turn citing Rochelle v.
Marine Midland Grace Trust Co., 535 F.2d 523, 527 (9th Cir. 1976)).

209

St. Paul Fire & Marine Ins. Co., 884 F.2d at 700; In re Mediators, Inc., 105 F.3d 822, 825
(2d Cir. 1997).

210

Plaintiff contendsthat extraordinary administration “ constitutesa’ governmental temporary
taking’ of the distressed corporation, with the purpose of avoiding its liquidation” and
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His vague allusions to potentially differing law are not entitled to any weight. In the absence of

proof to the contrary, foreign law therefore may be presumed to be the same as local law.**

Plaintiff next contends that, even under United States law, he has standing to assert
that claims of creditors as a generd body citing, inter alia, St. Paul Fire & Marine Insurance Co.
v. PepsiCo, Inc.?*? The Second Circuit there considered whether an alter ego action belonged to the
creditors or the debtor corporation, such that it could be asserted by the trustee. 1n determining that
the action could be brought by the trustee outside of the bankruptcy proceedings, the court explained
that “[i]f aclamisagenera one, with no particularized injury arising fromit, and if that claimcould

be brought by any creditor of the debtor, the trustee is the proper person to assert the daim.”#2

Although this language isbroad, the circuit did not reject the principle that atrustee

may bring only the daims of the debtor corporation. Indeed, it reaffirmed that the alter ego claim

therefore that he represents Parmalat’s Extraordinary Administration and not simply
Parmalat. Bondi Opp. 67 n.11. So be it. But neither the complaint nor plaintiff's
memorandum details the scope of his authority other than to state that he has the “ power
and duty . . . to perform any action he deems necessary and appropriate to preserve the
estate and causes of action available to the companies for the benefit of all of their
creditors.” Cpt. 33.

211

See Fairmont Shipping Corp. v. Chevron Int’l Oil Co., 511 F.2d 1252, 1261 n.16 (2d Cir.
1975); Bartsch v. Metro-Goldwyn-Mayer, 391 F.2d 150, 155 n.3 (2d Cir. 1968); accord
Bel-Ray Co., Incv. Chemrite (Pty) Ltd., 181 F.3d 435, 440-41 (3d Cir. 1999) (party seeking
torely on foreign law hasthe burden of proving its content sufficiently to enable the court
to apply it in a particular case).

212
884 F.2d 688 (2d Cir. 1989).

213

Id. at 701 (citing Bankers Trust Co. v. Rhoades, 859 F.2d 1096, 1107 (2d Cir. 1988)).
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was the property of the bankruptcy estate and therefore could be asserted by it.?* Significantly, St.
Paul Fire & Marine Ins. Co. doesnot help the plaintiff here, who seeksto recover for certain classes
of creditors, namely the bondhol ders, notehol dersand sharehol ders, most of whom are now pursuing
asecurities fraud action on their own behalf in another action now before this Court. Thefact that
plaintiff putsthe word “general” before his claims does not change the fact that he seeks recovery
on behalf of specific groups of creditors.?®> Paragraphs two and three of the plaintiff’s prayer for
damagestherefore are stricken and so much of hisclaim as seeksrecovery for injuries not belonging

to the bankruptcy estate dismissed.

214
Id. at 705.
215

Asthe Seventh Circuit has explained, whether aclaim islabeled personal or general isnot
the operative inquiry, as the question isonly whether the claim belongs to the corporation.
See Steinberg v. Buczynski, 40 F.3d 890, 893 (7th Cir.1994).
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VI. Conclusion

For the foregoing reasons, the defendants motions to dismiss the complaint are

disposed of asfollows:
1 Themotionsto dismissof GTl and DTT are granted to the extent that counts
six, nine and ten and so much of the complaint as seeks recovery on behalf

of creditors other than the entities in extraordinary administration are
dismissed against them. The motions are denied in all other respects.

2. The motions to dismiss the complaint of Grant Thornton LLP and Delaitte
& Touche LLP and Deloitte & Touche USA LLP are granted.

Asitisnot clear that plaintiff could not amend hiscomplaint to state aclaim against GT-USA and
Deloitte USA on counts one through five, seven, and twelve,?® plaintiff is granted leave to amend
the complaint on or before August 8, 2005 in afinal opportunity to do. Should he amend, plaintiff

shall file and serve ared- or black-lined copy of the pleading.

SO ORDERED.

Dated: July 14, 2005

Letvis A/Kaplan/

United States District Judge

{The manuscript signature above is not an image of the signature on the original docurnent in the Court file.)

216

The complaint appears to be misnumbered, asthereis no count eight and count twelveis
directly preceded by count ten.
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VI Conclusion
For the foregoing reasons, the defendants’ motions to dismiss the complaint are
disposed of as follows:
l. The motions to dismiss of Grant Thornton International, Deloitte Touche
Tohmatsu and Deloitte & Touche S.p.A. are granted to the extent that counts
six, nine and ten and so much of the complaint as sceks recovery on behalf

of creditors other than the entities in extraordinary administration are
dismissed against them. The motions are denied in all other respects.

2. The motions to dismiss the complaint of Grant Thornton LLP and Deloitte
& Touche LLP and Deloitte & Touche USA LLP are granted.

As it is not clear that plaintiff could not amend his complaint to state a claim against GT-USA and
Deloitte USA on counts one through five, seven, and twelve,' plaintiff is granted leave to amend the

complaint on or before August 8, 2005 in a final opportunity to do. Should he amend, plaintiff shall

file and serve a red- or black-lined copy of the pleading.

SO ORDERED.

Dated: July 18, 2005

Lewis A. Kaplan
United States District Judge

The complaint appears to be misnumbered, as count twelve is directly preceded by count
tern.





