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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

--------------------------------------------------------------- 
 
In re: 
 
 KATY INDUSTRIES, INC., et al.,1 
 

 Debtors. 
--------------------------------------------------------------- 

x 
: 
:
:
:
:
:
x 

 
 
Chapter 11 
 
Case No. 17-11101 (___) 
 
(Joint Administration Requested) 
 
 

MOTION OF DEBTORS FOR ENTRY OF ORDERS (I) (A) APPROVING AND 
AUTHORIZING BIDDING PROCEDURES IN CONNECTION WITH THE  
SALE OF SUBSTANTIALLY ALL ASSETS, (B) APPROVING STALKING  
HORSE PROTECTIONS, (C) APPROVING PROCEDURES RELATED TO 

ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS  
AND UNEXPIRED LEASES, AND (D) APPROVING THE FORM AND MANNER  

OF NOTICE THEREOF, AND (II) (A) APPROVING AND AUTHORIZING  
SALE OF SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS TO THE 
SUCCESSFUL BIDDER FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBRANCES AND OTHER INTERESTS, (B) APPROVING ASSUMPTION AND 
ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED 

LEASES RELATED THERETO, AND (C) GRANTING RELATED RELIEF 
 

The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

counsel, DLA Piper LLP (US), hereby move the Court for the entry of orders pursuant to 

sections 105(a), 363 and 365 of title 11 of the United States Code (as amended, the “Bankruptcy 

Code”), Rules 2002, 6004, 6006, 9007 and 9014 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), and Rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy 

Practice and Procedure of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”): (i)(a) approving procedures applicable to the sale of substantially all of the 

Debtors’ assets, (b) approving Stalking Horse Protections (as defined below), (c) approving 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, where applicable, are:  Katy Industries, Inc. (7589), Continental Commercial Products, LLC 
(3898), FTW Holdings, Inc. (7467), Fort Wayne Plastics, Inc. (7470), Wabash Holding Corp. (9908), Katy Teweh, 
Inc. (9839), WII, Inc. (0456), TTI Holdings, Inc. (8680), GCW, Inc. (5610), Hermann Lowenstein, Inc. (4331), 
American Gage & Machine Company (7074), WP Liquidating Corp. (2310), Ashford Holding Corp. (8113), and 
HPMI, Inc. (4677).  The corporate headquarters and the mailing address for the Debtors listed above is 11840 
Westline Industrial Drive, Suite 200, St. Louis, MO 63146.   
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procedures related to the assumption and assignment of certain executory contracts and 

unexpired leases, (d) approving the form and manner of notice thereof, and (ii)(a) authorizing the 

sale of assets free and clear of all liens, claims, encumbrances and other interests, except as 

provided in the Stalking Horse Agreement or Asset Purchase Agreement (as defined below), (b) 

approving the assumption and assignment of certain of the Debtors’ executory contracts and 

unexpired leases related thereto, and (c) granting related relief (the “Motion”).  In support of this 

Motion, the Debtors submit and incorporate by reference the statements contained in the 

Declaration of Lawrence Perkins in Support of First Day Pleadings (the “First Day 

Declaration”) filed contemporaneously herewith and further respectfully state as follows: 

Jurisdiction and Venue 

1. This Court has jurisdiction over these cases and this Motion pursuant to 28 U.S.C. 

§§ 157 and 1334 and the Amended Standing Order of Reference from the United States District 

Court for the District of Delaware dated as of February 29, 2012.  This is a core proceeding 

within the meaning of 28 U.S.C. § 157(b)(2).   

2. Venue is proper in this district under 28 U.S.C. §§ 1408 and 1409.   

3. Pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local 

Rules”), the Debtors consent to the entry of a final judgment or order with respect to the Motion 

if it is determined that the Court, absent consent of the parties, cannot enter final orders or 

judgments consistent with Article III of the United States Constitution.  

Background 

4. On May 14, 2017 (the “Petition Date”), each of the Debtors filed with this Court a 

voluntary petition for relief under the Bankruptcy Code.   
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5. The Debtors continue to be in possession of their properties and to operate their 

businesses and manage their properties as debtors in possession pursuant to sections 1107(a) and 

1108 of the Bankruptcy Code.  As of the date hereof, no trustee, examiner, or official committee 

of unsecured creditors has been appointed in the Debtors’ chapter 11 cases.  No date has been set 

for a creditor meeting pursuant to section 341 of the Bankruptcy Code. 

6. The Debtors in these chapter 11 cases are Katy Industries, Inc., a publicly traded 

Delaware corporation, and certain of its wholly-owned direct and indirect subsidiaries 

(collectively, the “Company”).  Founded more than 50 years ago, the Company is a well-known 

manufacturer, importer, and distributor of commercial cleaning and consumer storage products 

as well as a contract manufacturer of structural foam products.  The Company distributes its 

products across the United States and Canada.  The Company is best known for such brands as 

Continental®, Huskee®, Color Guard®, Wilen®, Muscle Mop®, Contico®, Tuffbin®, and 

SilverWolf®, among many others.  The Company operates three manufacturing facilities located 

in Jefferson City, Missouri, Tiffin, Ohio, and Fort Wayne, Indiana, with its corporate 

headquarters located in St. Louis, Missouri.  The Company currently employs approximately 300 

employees, and supplements its workforce with a significant number of additional labor 

employed through third parties.  The Company boasts a broad and loyal customer base with over 

1,500 customers encompassing stable industry leaders, providing the Company with a 

sustainable platform of consumable products and a recurring revenue source.  In the fiscal year 

2016, the Company generated revenues of approximately $107.9 million across its various 

business units. 

7. Over the years, the Company acted as an acquirer of various business units, a 

number of which came with substantial legacy liabilities which caused increasing strains on the 
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Company’s liquidity.  More recently, in mid-2015, the Company encountered operational 

challenges primarily as a result of the move of its Bridgeton manufacturing facility (now known 

as the Jefferson City facility), which led to a marked decline in the Company’s cash flow.  The 

relocation, which involved moving all manufacturing operations, caused prolonged production 

delays, triggered a substantial increase in outsourcing and maintenance costs, thereby reducing 

revenue and costing the Company millions of dollars in increased costs.  Exacerbating these 

issues, the synergies expected to be realized from the acquisition of the Tiffin manufacturing 

facility in late 2015 took longer than expected to realize, resulting in further pressures to the 

Company’s already fragile financial state.  Both the losses associated with the Bridgeton facility 

relocation, and the substantial unrealized investments relating to the Tiffin facility acquisition, 

when combined with the Company’s significant legacy liabilities, led to severely constricted 

liquidity available to the Company under its existing credit arrangements.  Despite numerous 

efforts to seek alternative financing or investments during this time, the Company was unable to 

overcome these obstacles, leading to the filing of these chapter 11 cases.   

8. The Debtors have determined that preserving and maximizing the value of the 

Company for the benefit of its customers, employees, vendors, and other stakeholders is best 

accomplished through the sale of substantially all of their assets.  To this end, the Debtors 

entered into an asset purchase agreement with Jansan Acquisition, LLC (“Jansan” or the 

“Stalking Horse Purchaser”), a newly created entity co-owned by Highview Capital, LLC, a 

third-party investor and affiliate of Victory Park Management, LLC, as administrative agent for 

the Company’s pre-petition second lien lender.  In addition, the Debtors procured a $7.5 million 

debtor-in-possession financing (the “DIP Facility”) from Jansan (the “DIP Lender”) to provide 

the Debtors with sufficient liquidity to operate their businesses in chapter 11 during the pendency 
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of the sale process.  With these commitments in place, and given the Company’s strong portfolio 

of proprietary brands, and that end-user demand for the Company’s products is stable and 

recurring, a sale process effectuated under section 363 of the Bankruptcy Code has the potential 

to preserve the jobs of hundreds of employees and the value of products and brands developed by 

the Company over the last fifty years, ultimately inuring to the benefit of all of the Debtors’ 

stakeholders.  

Preliminary Statement 

9. In light of the Debtors’ need to consider various strategic alternatives, the Debtors 

engaged Lincoln International, Inc. (“Lincoln”) on March 16, 2017, as their investment banker to 

conduct a comprehensive marketing and sale process.  Following their engagement, Lincoln 

worked expeditiously with the Company to prepare a teaser, confidential information 

presentation, buyer list, and other related diligence materials.  By mid-April 2017, however, the 

Company’s liquidity forecast had been severely impacted by lower than anticipated sales, 

thereby dramatically shortening the liquidity runway for the sale process.   

10. At approximately the same time, Lincoln was informed that the Stalking Horse 

Purchaser was contemplating an acquisition of substantially all of the Debtors’ assets that would 

be conducted via a chapter 11 process and, to effectuate such a transaction, was also interested in 

providing debtor-in-possession financing to allow the Debtors to adequately market and sell their 

assets through chapter 11.  In order to ascertain whether there were any other parties who would 

be interested in providing debtor in possession financing in conjunction with a potential 

acquisition, Lincoln immediately initiated discussions with 17 parties that could potentially move 

swiftly enough and have the investment flexibility to provide a competing junior debtor-in-

possession financing proposal to that submitted by the Stalking Horse Purchaser.  Of these 
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parties, 13 executed confidentiality agreement, but none were able to provide the Debtors’ with a 

competing proposal prior to the filing of these chapter 11 cases 

11. While conducting the accelerated process to ascertain whether an alternative 

debtor in possession lender and/or Stalking Horse Purchaser was viable, Lincoln finalized the 

sale process materials, and on May 4, 2017, formally launched the broader sale process with the 

distribution of Confidential Information Presentations to parties, primarily strategic in nature, 

who had previously executed confidentiality agreements and the distribution of a teaser to a 

broad range of private equity funds and other financial investors.  As of May 12, 2017, Lincoln 

has approached a total of 154 parties, including strategic acquirers and financial acquirers with a 

demonstrated interest in the sector or investment strategy focused on companies undergoing 

operational transition and financial distress.  Of these, 48 parties, including 14 strategic buyers 

and 34 financial buyers, executed confidentiality agreements.   

12. As mentioned above, during this time, Lincoln and the Company’s other advisors 

have been discussing a potential acquisition of the Company through a chapter 11 sale process 

by Victory Park Management, LLC (“VPC”), as administrative agent for the Company’s Second 

Lien Lender, and Highview Capital, LLC (“Highview”) a third-party investor, that would 

contemplate consideration comprised of cash, assumed debt and liabilities, and the credit bid of 

the outstanding amount owing under the Second Lien Term Credit Facility.  Given the time 

constraints relating to the Company’s fragile liquidity position, Lincoln also focused its efforts 

on assisting the Debtors’ CRO, management, and counsel in negotiating the Stalking Horse 

Agreement and related bidding procedures in connection with the commencement of these 

chapter 11 cases.2 

                                                 
2  In February 2017, the Debtors’ board of directors delegated their authority to a Special Committee of the 

Board of Directors comprised of independent directors, Thomas J. Allison and John Wallis, with respect to 
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13. The Debtors have determined, after extensive diligence and in consultation with 

their advisors and key stakeholders that maximizing the value of the Debtors’ estates is best 

accomplished through the sale, free and clear of liens, claims and other interests, of substantially 

all of their assets (as described more fully herein, the “Purchased Assets”).  Undertaking a sale of 

substantially all of the Debtors’ assets represents the best available alternative for the Debtors to 

meet their immediate and ongoing liquidity needs, while continuing to operate in the ordinary 

course of business during this process for the benefit of the Debtors’ customers, employees, 

vendors and other stakeholders. 

14. The Debtors (in this capacity, the “Sellers”) entered into that certain asset 

purchase agreement, dated as of May 14, 2017 (together with the schedules and related 

documents thereto, the “Stalking Horse Agreement,” a copy of which is attached hereto as 

Exhibit B), with Jansan Acquisition, LLC (the “Stalking Horse Purchaser”), a newly created 

entity co-owned by Highview and affiliates of VPC and established to hold and bid the secured 

claims of the Second Lien Lender under that certain Second Lien Credit and Security Agreement 

by and among Katy Industries, Inc., Continental Commercial Products, LLC, FTW Holdings, 

Inc. and Fort Wayne Plastics, Inc., each as Borrowers, 2155735 Ontario Inc., and CCP Canada 

Inc., as Guarantors, Victory Park Management, LLC, as Agent, and VPC SBIC I, LP and other 

Lenders party thereto, as Lenders (as subsequently amended, restated or supplemented from time 

to time, the “Second Lien Credit Agreement”), and the proposed $7.5 million secured debtor-in-

possession credit facility, pursuant to which the Stalking Horse Purchaser will acquire the 

                                                                                                                                                             
strategic alternatives and discussions regarding a potential sale transaction.  Further, given that the Debtors’ 
Chief Executive Officer, Robert Guerra, was offered a position with the Stalking Horse Purchaser in the 
event that such Sale is consummated, Mr. Guerra recused himself from any deliberations, discussions or 
decisions of the Board of Directors.  
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Purchased Assets on the terms and conditions specified therein.3  The sale transaction 

contemplated by the Stalking Horse Agreement will be subject to competitive bidding on the 

terms proposed below.   

15. Pursuant to the terms of the Stalking Horse Agreement, the Stalking Horse 

Purchaser has agreed to purchase the Purchased Assets in exchange for (i) the assumption of the 

Encina Obligations (as defined below); (ii) a credit bid of the amount outstanding under the 

proposed $7.5 million Debtor-In-Possession Credit Agreement (the “DIP Credit Agreement”), 

(iii) a credit bid of all outstanding amounts due and owing under the Second Lien Credit 

Agreement; and (iv) the assumption of certain additional liabilities (the “Stalking Horse Purchase 

Price”).   

16. The Stalking Horse Purchaser, in making this offer, has relied upon the 

agreement by the Debtors to seek the Court’s approval of reimbursement of the Stalking Horse 

Purchaser’s reasonable fees, costs and expenses incurred in connection with the negotiation of 

the Stalking Horse Agreement and the transactions contemplated thereby through the date of 

termination, subject to a cap of $350,000 (the “Expense Reimbursement”) and a break-up fee of 

$1,750,000 (the “Break-Up Fee,” and together with the Expense Reimbursement, the “Stalking 

Horse Protections”), and in reasonable expectation that this Court would grant such relief.  The 

Debtors, in the exercise of their business judgment, believe that the Stalking Horse Protections 

are a necessary inducement for the Stalking Horse Purchaser, and will establish a “floor” for the 

sale of the Purchased Assets that will ultimately encourage competitive bidding and realization 

of the highest value for the Purchased Assets.  As such, the Stalking Horse Protections are 

                                                 
3  Capitalized terms used herein and not otherwise defined shall have the meanings set forth in the Stalking Horse 

Agreement.  In compliance with Local Rule 6004-1 and for the convenience of the reader, the salient terms of 
the transaction as currently set forth in the Stalking Horse Agreement have been summarized and are attached 
hereto as Exhibit A. 
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reasonable, necessary and beneficial costs of the Debtors’ estates incurred in order to preserve 

the Debtors’ assets and maximize the value to their estates. 

17. The sale of the Purchased Assets pursuant to the procedures and on the timeline 

proposed herein represents the best opportunity to maximize the value of the Purchased Assets 

for all interested parties.   

Relief Requested 

18. By this Motion, the Debtors request entry of an order, attached hereto as Exhibit 

C (the “Bidding Procedures Order”):   

a) approving procedures for the sale of the Purchased Assets (the “Bidding 
Procedures”) in the form attached to the Bidding Procedures Order as 
Exhibit 1);  
 

b) approving the Stalking Horse Protections and granting them administrative 
expense status;  
 

c) scheduling a hearing to approve the sale of the Purchased Assets on or 
before July 10, 2017 (the “Sale Hearing”);  
 

d) approving procedures (the “Cure Procedures”), as set forth below, for the 
assumption and assignment of certain executory contracts (the 
“Contracts”) and unexpired leases (the “Leases”) of the Debtors to the 
purchaser(s) of the Purchased Assets; and  

e) approving the form of (i) notice (the “Procedures Notice”) of the Auction 
and Sale (each, as defined below), attached hereto as Exhibit D, to be 
served on the Procedures Notice Parties (as defined below); and (ii) notice 
to be served on the counterparties to the Contracts and Leases potentially 
to be assumed and assigned in connection with the sale of the Purchased 
Assets, in the form attached hereto as Exhibit E (the “Cure Notice”). 

 
19. The Debtors also request entry of an order:  (i) approving the sale of the 

Purchased Assets, free and clear of all liens, claims, encumbrances and other interests, except as 

provided in the Asset Purchase Agreement (as defined below) representing the Successful Bid 

(as defined below); (ii) authorizing the Debtors to consummate the Sale and execute and deliver 

all documents, agreements and contracts to be executed in conjunction therewith; and (iii) 
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granting related relief. 

Assets To Be Sold 

20. As noted above, the Debtors seek to complete a sale (the “Sale”) of the 

Purchased Assets, which comprise substantially all of the Debtors’ assets, including among other 

things:  

(1) all Owned Real Property listed or referenced in Section 2.1(a) of the 
Disclosure Schedules; 

(2) subject to Section 2.5 of the Stalking Horse APA, to the extent assignable 
pursuant to Section 365 of the Bankruptcy Code, the Sellers’ leasehold 
interests in any Real and Personal Property items that are listed or 
referenced in Section 2.1(b) of the Disclosure Schedules; 

(3) all Accounts Receivable; 

(4) all Inventory; 

(5) all Equipment; 

(6) all prepaid expenses relating to the Business or any of the Purchased 
Assets;  

(7) subject to Section 2.5 of the Stalking Horse APA, to the extent assignable 
pursuant to Section 365 of the Bankruptcy Code, all Assigned Contracts 
and Leases, together with all Purchased Deposits related to the Assigned 
Contracts and Leases listed or described on Section 2.1(g) of the Disclosure 
Schedules; 

(8) all Fixed Assets, including those described on Section 2.1(h) of the 
Disclosure Schedules; 

(9) all Intellectual Property used or held for use in the Business as currently 
conducted, including the Intellectual Property listed or described on 
Section 2.1(i) of the Disclosure Schedules;  

(10) all information technology assets, including, licenses, software, and 
hardware; 

(11) all ownership interests in those entities listed or described on Section 
2.1(k) of the Disclosure Schedules to the extent assignable;  

(12) all Joint Venture Interests; 
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(13) any and all Insurance Proceeds relating to the Business, except for refunds 
of any premiums paid, or other amounts due back to Sellers, with respect 
to cancelled policies, and except to the extent expressly excluded herein;  

(14) any causes of action, including those arising under chapter 5 of the 
Bankruptcy Code, of the Seller against those parties listed or described on 
Section 2.1(n) of the Disclosure Schedules;  

(15) all cash and cash equivalents in transit, in hand or in accounts, including 
security deposits relating to Assigned Contracts and bank accounts, other 
than the Wind-Down Reserve; 

(16) all goodwill associated with the Business or the Purchased Assets, other 
than any goodwill related solely to the Excluded Assets;  

(17) all personnel records or other records of the Affected Employee, other 
than those that are required by law to remain in Sellers’ possession 
provided, however, that Sellers have the right to retain copies at Sellers’ 
expense to the extent required by law; 

(18) all rights, claims or causes of action of Sellers against third parties relating 
to the Business arising out of events occurring prior to the Closing; and 

(19) all other assets (including intangible assets) of Sellers relating to the 
Business and not specifically included in the definition of Excluded 
Assets. 

21. The Purchased Assets shall not include the assets set forth in Section 2.2 of the 

Stalking Horse Agreement (the “Excluded Assets”):   

(1) The Wind-Down Reserve;  

(2) all Seller’s financial accounting books and records, income tax returns, 
minute books, stock ledgers, corporate seals and stock certificates of the 
Sellers and all shares of capital stock or other equity interests issued by 
Seller or securities convertible into, exchangeable or exercisable for any 
such shares of capital stock or other equity interests, except for those set 
forth on Section 2.1(k) of the Disclosure Schedules; 

(3) copies of any and all information not relating to the Business that is stored 
on Sellers’ computer systems, data networks or servers; 

(4) any Contract and any Lease, in each case, that is not an Assigned 
Contract; 

(5) any Equipment or other personal or real property that a Seller possesses or 
occupies pursuant to a Contract or Lease that is not an Assigned Contract; 
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(6) any causes of action arising under chapter 5 of the Bankruptcy Code other 
than those set forth in Section 2.1(n) or that are not Purchased Assets; 

(7) all Employee Plans and any assets of such plans;  

(8) any rights, claims or causes of action of the Sellers under this Agreement, 
the Purchase Price hereunder, and other agreements entered into in 
connection herewith; 

(9) any rights, deposits, refunds, rights of recovery, rights of set-off, rights of 
recoupment, claims or causes of action a Seller may have with respect to 
any Excluded Assets or any Excluded Liabilities;  

(10) all personnel records or other records of the Sellers that are required by 
law to remain in their possession, provided that complete and correct 
copies thereof related to Affected Employees are provided to Purchaser at 
Closing to the extent permitted by law; 

(11)  all personnel records or other records of employees that are not Affected 
Employees; 

(12) all of Sellers’ rights to receive refunds, payments or overpayments, 
clawbacks or other amounts (whether from a workers’ compensation 
administrator or otherwise) in respect of any and all workers’ 
compensation matters, claims, potential claims, purported claims and 
similar related items with respect to any employees that are not Affected 
Employees; 

(13) non-transferrable Permits;  

(14) all net operating losses of the Sellers and the Business, and any other Tax 
assets of the Sellers and the Business, as of or prior to the Closing Date;  

(15) all current and prior director and officer insurance policies of the Sellers 
and all rights of any nature with respect thereto, including all insurance 
recoveries thereunder and rights to assert claims with respect to any such 
insurance recoveries to the extent not used to pay any indebtedness of 
Sellers; 

(16) any asset of Sellers that otherwise would constitute a Purchased Asset but 
for the fact that it is sold or otherwise disposed of in the Ordinary Course 
of Business of a Seller and in conformity with the terms and conditions of 
this Agreement, during the time from the Signing Date until the Closing 
Date, or Purchaser otherwise agrees to such disposition; 

(17) all prepaid expenses relating to the Business or any of the Purchased 
Assets to the extent related to any Contract and any Lease, in each case, 
that is not an Assigned Contract; and 
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(18) in the event the Owned Real Property and/or the Fort Wayne Plastics 
Assets are sold to purchasers other than the Purchaser (or any of its 
designees) in transactions for which the Purchaser has provided its prior 
written consent, such sold assets.  

22. The Debtors will entertain cash bids for the Purchased Assets.  Except as 

otherwise provided in the applicable Asset Purchase Agreement representing the Successful 

Bid, all of the Debtors’ rights, title and interest in the Purchased Assets will be sold free and 

clear of any liens, security interests, claims, charges, encumbrances and other interests in 

accordance with section 363 of the Bankruptcy Code (collectively, the “Encumbrances”).   

23. The Debtors propose that any Encumbrances shall attach to the purchase price 

payable to the Debtors’ estates as the result of the Sale, net of any transaction fees and, if the 

Stalking Horse Purchaser is not the Successful Bidder (as defined below), after satisfaction of 

the DIP obligations, the Encina Obligations, and the obligations under the Second Lien Credit 

Agreement (the “Net Sale Proceeds”), in the same order of priority and subject to the rights, 

claims, defenses, and objections, if any, of all parties with respect thereto, subject to any further 

order of the Court. 

Summary of Proposed Bidding Procedures 

24. In order to ensure that the Debtors receive the maximum value for the Purchased 

Assets, the Stalking Horse Agreement is subject to higher or otherwise better offers, and, as 

such, the Stalking Horse Agreement will serve as the “stalking-horse” bid for the Purchased 

Assets.   

A. Proposed Dates and Deadlines: 

Hearing on Bidding Procedures Order: June 6, 2017, subject to the convenience of the 
Court 

Service of Bidding Procedures Order:  June 9, 2017 
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Service of Cure Notice: June 9, 2017 

Assumption/Assignment and Cure Objection Deadline: June 29, 2017 at 4:00 p.m. EDT 

Sale Objection Deadline: June 29, 2017 at 4:00 p.m. EDT 

Bid Deadline: June 30, 2017 at 5:00 p.m. EDT  

Auction: July 6, 2017 at 10:00 a.m. CDT  

Adequate Assurance Objection (In Event Stalking Horse Purchaser is not Successful 
Bidder: July 6, 2017 at 4:00 p.m. EDT 

Sale Hearing: July 10, 2017, subject to the convenience of the Court  

B. Provisions Governing Qualifications of Bidders 

25. Unless otherwise ordered by the Court, in order to participate in the bidding 

process, prior to the Bid Deadline, each person other than the Stalking Horse Purchaser, who 

wishes to participate in the bidding process (a “Potential Bidder”) must deliver the following to 

the Bid Notice Parties (as defined below): 

a. a written disclosure of the identity of each entity that will be bidding for the 
Purchased Assets or otherwise participating in connection with such bid; and 

b. an executed confidentiality agreement (to be delivered prior to the distribution 
of any confidential information by the Sellers to a Potential Bidder) in form 
and substance satisfactory to the Debtors in their sole discretion. 

26. A Potential Bidder that delivers the documents and information described above 

or that the Debtors determine in their reasonable discretion, is likely (based on availability of 

financing, experience and other considerations) to be able to consummate the Sale, will be 

deemed a “Qualified Bidder.”  As promptly as practicable after a Potential Bidder delivers all of 

the materials required above, the Debtors will determine and will notify the Potential Bidder if 

such Potential Bidder is a Qualified Bidder. 
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C. Due Diligence 

27. The Debtors will provide any Potential Bidder such due diligence access or 

additional information as the Debtors, in their reasonable discretion, deem appropriate, which 

may include differentiations between the diligence provided to strategic and financial bidders, as 

appropriate, and contractual obligations to limit access to certain proprietary information; 

provided, however, that with respect to any strategic bidders, the Debtors may make reasonable 

commercial efforts to provide such strategic bidders with the same information provided to the 

Stalking Horse Purchaser; provided further that any information provided to any strategic or 

financial bidder that previously had not been provided to the Stalking Horse Purchaser shall be 

provided to the Stalking Horse Purchaser contemporaneously with being provided to such other 

bidder.  The due diligence period will extend to the commencement of the Auction.  Additional 

due diligence will not be provided after the commencement of the Auction, unless otherwise 

deemed reasonably appropriate by the Debtors after consultation with the Committee and Encina 

Business Credit SPV, LLC in its capacity as first lien agent relating to the Encina Obligations 

(“Encina”).  

D. Provisions Governing Qualified Bids 

28. To be eligible to participate in the Auction (as defined below), each offer, 

solicitation, or proposal (each, a “Bid”), must be submitted by a Qualified Bidder and must 

satisfy each of the conditions set forth below (each a “Qualified Bid”), as determined by the 

Debtors, in their reasonable discretion, after consultation with the Committee and Encina: 

a.  it states that the applicable Qualified Bidder offers to purchase, in cash or, if 
applicable, through a credit bid, or any combination of the two, some or all of 
the Purchased Assets upon the terms and conditions that the Debtors, in 
consultation with the Committee and Encina, reasonably determine are no less 
favorable to the Debtors than those set forth in the Stalking Horse Agreement; 
provided, however, the sale of the Fort Wayne Plastics Assets may be sold to 
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purchasers other than the Stalking Horse Purchaser in a transaction to which 
the Stalking Horse Purchaser has provided its prior written consent; 

b. it offers to purchase all or substantially all of the Pu r c has e d  As s e t s  or 
only a portion of the Purchased Assets; provided, however, that a Bid that 
offers to purchase only a portion of the Purchased Assets may only be a 
Qualified Bid to the extent that the value of such Bid, in combination with the 
value of other Bids for other Purchased Assets, exceeds the Minimum Initial 
Overbid Amount (as defined below) applicable to Qualified Bids for all or 
substantially all the Purchased Assets. The Debtors, in consultation with the 
Committee and Encina, may waive or modify the application of the Qualified 
Bid conditions in respect of Bids for a portion of the Purchased Assets, 
including, inter alia, the amount of the Good Faith Deposit (as defined 
below); 

c. it includes a signed writing stating that the Qualified Bidder’s offer is 
irrevocable until the selection of the Successful Bidder, provided that if such 
bidder is selected as the Successful Bidder or the Back-Up Bidder (each, as 
defined below) its offer shall remain irrevocable until the later of (i) the 
closing of the Sale to the Successful Bidder or the Back-Up Bidder, and (ii) 
the date that is thirty (30) days after the Sale Hearing; 

d. it includes confirmation that there are no conditions precedent to the Qualified 
Bidder’s ability to enter into a definitive agreement and that all necessary 
internal and shareholder approvals have been obtained prior to the submission 
of the Bid; 

e. it includes a duly authorized and executed copy of an asset purchase 
agreement, including the purchase price for the Purchased Assets expressed in 
U.S. Dollars (the “Purchase Price”), together with all exhibits and schedules 
thereto, together with copies marked to show any amendments and 
modifications to the Stalking Horse Agreement (an “Asset Purchase 
Agreement”) and the proposed order for approval of the Sale by the 
Bankruptcy Court; 

f. it includes financial statements or other written evidence, including (if 
applicable) a firm, irrevocable commitment for financing, establishing the 
ability of the Qualified Bidder to consummate the proposed Sale and pay the 
Purchase Price in cash, such as will allow the Debtors to make a reasonable 
determination as to the Qualified Bidder’s financial and other capabilities to 
consummate the transaction contemplated by the Asset Purchase Agreement; 

g. it has a value to the Debtors, determined in the Debtors’ reasonable business 
judgment, after consultation with the Committee and Encina, that is greater 
than or equal to the sum of the value offered under the Stalking Horse 
Agreement, plus (i) the aggregate amount of the Break-Up Fee and Expense 
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Reimbursement, plus (ii) $1,000,000 (the “Minimum Initial Overbid 
Amount”); 

h. it identifies with particularity which Contracts and Leases the Qualified 
Bidder wishes to assume and provides details of the Qualified Bidder’s 
proposal for the treatment of related cure costs and the provision of adequate 
assurance of future performance to the counterparties to such Contracts and 
Leases; 

i. it includes an acknowledgement and representation that the Qualified Bidder: 
(i) has had an opportunity to conduct any and all required due diligence 
regarding the Purchased Assets prior to making its offer; (ii) has relied solely 
upon its own independent review, investigation and/or inspection of any 
documents and/or the Purchased Assets in making its bid; (iii) did not rely 
upon any written or oral statements, representations, promises, warranties or 
guaranties whatsoever, whether express or implied (by operation of law or 
otherwise), regarding the Purchased Assets or the completeness of any 
information provided in connection therewith or with the Auction, except as 
expressly stated in the Asset Purchase Agreement; and (iv) is not entitled to 
any expense reimbursement, break-up fee, or similar type of payment in 
connection with its bid; 

j. it includes evidence, in form and substance reasonably satisfactory to the 
Debtors, of authorization and approval from the Qualified Bidder’s board of 
directors (or comparable governing body) with respect to the submission, 
execution, delivery and closing of the Asset Purchase Agreement; 

k. it is accompanied by a good faith deposit (the “Good Faith Deposit”) in the 
form of a wire transfer (to a bank account specified by the Debtors), certified 
check or such other form acceptable to the Debtors, payable to the order of the 
Debtors (or such other party as the Debtors may determine) in an amount 
equal to 5% of the Purchase Price; 

l. it contains a reasonable description of how the Qualified Bidder intends to 
treat current employees of the Sellers; 

m. it contains such other information as may be reasonably requested by the 
Debtors, and 

n. it is received prior to the Bid Deadline.  

29. The Stalking Horse Purchaser will be deemed a Qualified Bidder without 

compliance with any of the foregoing requirements, and, correspondingly, the Stalking Horse 

Agreement will be deemed, without more, a Qualified Bid, for all purposes in connection with 

the bidding process, the Auction, and the Sale. 
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30. The Debtors shall notify the Stalking Horse Purchaser, the DIP Lender, Encina 

and all Qualified Bidders in writing as to whether or not any bids (other than the Stalking Horse 

Agreement) constitute Qualified Bids and identify any such bid(s) promptly after making such 

determination; provided, however, that such notification shall not be given later than one (1) 

business day following the Bid Deadline; provided further that the Debtors shall provide copies 

of all Qualified Bids no later than one (1) business day following receipt by the Debtors.   

E. Bid Deadline 

31. A Qualified Bidder that desires to make a bid will deliver written copies of its bid 

via email to the proposed investment banker to the Debtors, Lincoln International, 633 West 

Fifth Street, Suite 6650, Los Angeles, CA 90071 (Attn: Alexander Stevenson, 

astevenson@lincolninternational.com), with a copy to proposed counsel for the Debtors, DLA 

Piper LLP (US), 444 West Lake Street, Suite 900, Chicago, Illinois 60606 (Attn: John Lyons, 

Esq., john.lyons@dlapiper.com, and Daniel Simon, Esq., daniel.simon@dlapiper.com) and DLA 

Piper LLP (US), 1201 North Market Street, Suite 2100, Wilmington, Delaware 19801 (Attn:  

Stuart Brown Esq., stuart.brown@dlapiper.com) (collectively, the “Bid Notice Parties”) so as to 

be received by the foregoing parties no later than 5:00 p.m. (EDT) on June 30, 2017 (the “Bid 

Deadline”).  The Bid Deadline may be extended by the Debtors in consultation with the 

Committee and Encina. 

F. Credit Bidding 

32. In connection with the Sale of the Purchased Assets, parties, which hold 

perfected liens in the Purchased Assets, may seek to submit credit bids for such Purchased 

Assets.  For this reason, the Debtors request that the Court (i) authorize credit bidding in 

connection with the Sale to the fullest extent permitted by Bankruptcy Code section 363(k); and 

(ii) for purposes of valuing credit bids, deem (A) the full face amount of a credit bid to have the 

Case 17-11101-KJC    Doc 18    Filed 05/14/17    Page 18 of 45



   

 - 19 -  
EAST\142577077.6  

same value as the equivalent amount of cash; and (B) the amount of any funding for 

administrative expenses and other wind down expense claims of the Debtors (a “Wind Down 

Contribution”) to be part of the Purchase Price ascribed to such credit bid. 

G. Evaluation of Competing Bids 

33. A Qualified Bid will be valued based upon several factors including, without 

limitation, (1) the amount of the Purchase Price provided by such bid, (2) the risks and timing 

associated with consummating such bid, (3) any proposed revisions to the Stalking Horse 

Agreement and the Proposed Sale Order, (4) the amount of any Wind Down Contribution made 

by such bid, if applicable, (5) the ability of the Qualified Bidder to obtain appropriate regulatory 

approvals, and (6) any other factors deemed relevant by the Debtors, in consultation with the 

Committee and Encina.  For purposes of such valuation, the full face amount of a credit bid 

shall be deemed to have the same value as the equivalent amount of cash.  The Debtors shall 

treat comparable credit bids and cash bids as equivalent and no credit bid shall be considered 

inferior to a comparable cash bid because it is a credit bid. 

H. No Qualified Bids 

34. If the Debtors do not receive any Qualified Bids other than the Stalking Horse 

Agreement, the Debtors will not hold an auction and the Stalking Horse Purchaser will be 

named the Successful Bidder upon the Bid Deadline. 

I. Auction Process 

35. If the Debtors receive one or more Qualified Bids in addition to the Stalking 

Horse Agreement, the Debtors will conduct an auction of the Purchased Assets (the “Auction”), 

which shall take place at 10:00 a.m. (CDT) on July 6, 2017, at the offices of DLA Piper LLP 

(US), 444 W. Lake St., Suite 900, Chicago, Illinois 60606, or such other location as shall be 
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timely communicated to all entities entitled to attend the Auction.  The Auction, which shall be 

recorded and transcribed, shall be conducted in accordance with the following procedures: 

a. only the Stalking Horse Purchaser and such other Qualified Bidders who have 
timely submitted Qualified Bids will be entitled to make any subsequent bids 
at the Auction; 

b. the Stalking Horse Bidder will, notwithstanding the elements of the Stalking 
Horse Purchase Price, be entitled to make subsequent bids for all or 
substantially all or any combination of the Purchased Assets comprising 
further credit bids, cash, additional or different consideration of any type, or 
any combination of the foregoing; 

c. each Qualified Bidder shall be required to confirm that it has not engaged in 
any collusion, within the meaning of section 363(n) of the Bankruptcy Code 
with respect to any Bids submitted or not submitted in connection with the 
Sale; 

d. at least one (1) business day prior to the Auction, each Qualified Bidder who 
has timely submitted a Qualified Bid must inform the Debtors whether it 
intends to attend the Auction and all Qualified Bidders wishing to attend the 
Auction must have at least one individual representative with authority to bind 
such Qualified Bidder in attendance at the Auction in person; provided that in 
the event a Qualified Bidder elects not to attend the Auction, such Qualified 
Bidder’s Qualified Bid shall nevertheless remain fully enforceable against 
such Qualified Bidder until the selection of the Successful Bidder and Back-
Up Bidder at the conclusion of the Auction.  At least one (1) business day 
prior to the Auction, the Debtors will provide copies of the Qualified Bid, or 
combination of Qualified Bids, which the Debtors believe, after consultation 
with the Committee and Encina, is the highest or otherwise best offer for the 
Purchased Assets (the “Starting Bid”) to the Stalking Horse Purchaser, the 
DIP Lender, the Committee and all other Qualified Bidders who have timely 
submitted Qualified Bids; 

e. all Qualified Bidders who have timely submitted Qualified Bids will be 
entitled to be present for all Subsequent Bids (as defined below) at the 
Auction and the actual identity of each Qualified Bidder will be disclosed on 
the record at the Auction; 

f. the Debtors, after consultation with the Committee and Encina, may employ 
and announce at the Auction additional procedural rules that are reasonable 
under the circumstances for conducting the Auction, provided that such rules 
(i) are not inconsistent with the Bidding Procedures, the Bankruptcy Code, or 
any order of the Court entered in connection herewith; and (ii) are disclosed to 
each Qualified Bidder attending the Auction;  

Case 17-11101-KJC    Doc 18    Filed 05/14/17    Page 20 of 45



   

 - 21 -  
EAST\142577077.6  

g. bidding at the Auction will begin with the Starting Bid and continue in 
bidding increments (each, a “Subsequent Bid”) providing a net value to the 
Debtors’ estates of at least $250,000 above the prior bid.  After the first round 
of bidding and between each subsequent round of bidding, the Debtors, after 
consultation with the Committee and Encina, shall announce the bid (and the 
value of such bid) that they believe to be the highest or otherwise best bid 
(each, the “Leading Bid”);   

h. a round of bidding will conclude after each participating Qualified Bidder has 
had the opportunity to submit a Subsequent Bid with full knowledge of the 
Leading Bid;   

i. except as specifically set forth herein, for the purpose of evaluating the value 
of the Purchase Price provided by each Subsequent Bid (including any 
Subsequent Bid by the Stalking Horse Purchaser), the Debtors will give effect 
to the Stalking Horse Protections as well as any additional liabilities to be 
assumed by a Qualified Bidder and any additional costs which may be 
imposed on the Debtors; and 

j. the Debtors may accept bids for any portion of the Purchased Assets, as well 
as bids for substantially all of the Purchased Assets; provided, however, that 
such a Qualified Bid that offers to purchase only a portion of the Purchased 
Assets may only be part of the Successful Bid to the extent that the value of 
such Qualified Bid, in combination with the value of other Qualified Bids for 
other Purchased Assets, exceeds the value of any then-pending Leading Bid 
for all or substantially all the Purchased Assets.  

J. Selection of Successful Bid and Back-Up Bid 

a. Prior to the conclusion of the Auction, the Debtors, in consultation with the 
Committee and Encina, will review and evaluate each Qualified Bid submitted 
at the Auction (including by the Stalking Horse Purchaser) in accordance with 
the procedures approved by the Court and determine which offer is the highest 
or otherwise best offer (one or more such bids, collectively the “Successful 
Bid” and the bidder(s) making such bid(s), collectively, the “Successful 
Bidder”), and communicate to the Stalking Horse Purchaser and the other 
Auction participants the identity of the Successful Bidder and the details of 
the Successful Bid.  The determination of the Successful Bid by the Debtors at 
the conclusion of the Auction shall be final, subject only to approval by the 
Bankruptcy Court.  

b. Other than the Stalking Horse Purchaser, the Qualified Bidder(s) with the next 
highest or otherwise best Qualified Bid, as determined by the Debtors in 
consultation with the Committee and Encina, will be required to serve as a 
back-up bidder (the “Back-Up Bidder”) and keep its bid open and irrevocable 
until the later to occur of thirty (30) days after the Sale Hearing and the 
closing on the Successful Bid with the Successful Bidder.  If the Successful 
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Bidder fails to consummate the Sale, the Back-Up Bidder will be deemed to 
be the new Successful Bidder, and the Debtors will be authorized, but not 
required, to consummate the Sale with the Back-Up Bidder without further 
order of the Bankruptcy Court.  In no event shall the Stalking Horse Purchaser 
be the Back-Up Bidder. 

c. Within two (2) business days after conclusion of the Auction, the Successful 
Bidder shall complete and execute all agreements, contracts, instruments and 
other documents necessary to consummate the Successful Bid.  Within one (1) 
business day after conclusion of the Auction, but in no event prior to the 
commencement of the Sale Hearing, the Debtors shall file a notice with the 
Bankruptcy Court identifying the Successful Bidder and the Back-Up Bidder. 

d. The Debtors will sell the Purchased Assets to the Successful Bidder pursuant 
to the terms of the Successful Bid upon the approval of such Successful Bid 
by the Bankruptcy Court at the Sale Hearing.   

K. Return of Deposits 

a. All Good Faith Deposits shall be returned to each bidder not selected by the 
Debtors as the Successful Bidder or the Back-Up Bidder no later than five (5) 
business days following the conclusion of the Auction. 

L. The Stalking Horse Protections 

a. In recognition of the expenditure of time, energy, and resources, the Debtors 
have agreed that if the Stalking Horse Purchaser is not the Successful Bidder, 
the Debtors will pay the Stalking Horse Purchaser from the Sale proceeds (i) 
the Break-Up Fee; and (ii) the Expense Reimbursement.  The Stalking Horse 
Purchaser shall provide reasonable documentation to the Debtors of the 
expenses for which it seeks  reimbursement.  The Break-Up Fee and Expense 
Reimbursement shall be payable as provided for pursuant to the terms of the 
Stalking Horse Agreement. 

b. The Debtors have agreed that their obligation to pay the Stalking Horse 
Protections pursuant to the Stalking Horse Agreement shall survive 
termination of the Stalking Horse Agreement, and, to the extent owed by the 
Debtors, constitute an administrative expense claim under section 503(b) of 
the Bankruptcy Code against each Debtor and, notwithstanding section 507(a) 
of the Bankruptcy Code, shall be payable in accordance with the terms and 
conditions of the Stalking Horse Agreement and the Bidding Procedures 
Order. 

M. Sale Hearing 

a. The Debtors will seek entry of an order from the Bankruptcy Court at a 
hearing (the “Sale Hearing”) to begin on or before July 10, 2017 (prevailing 
Eastern Time), subject to the availability of the Bankruptcy Court, to approve 
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and authorize the Sale, and assumption and assignment of designated 
Contracts and Leases, to the Successful Bidder on the terms and conditions 
memorialized in the Successful Bidder’s Asset Purchase Agreement and 
proposed sale order. 

Notice of Sale Hearing 

36. As stated above, the Debtors request that this Court schedule the Sale Hearing 

for July 10, 2017.  The Debtors propose that any objections to the Sale be filed by 4:00 p.m. 

(prevailing Eastern Time) on June 29, 2017. 

37. The Debtors also request that the Court approve the form of the Procedures 

Notice, substantially in the form of Exhibit D hereto.  The Debtors will serve a copy of the 

Procedures Notice on the following parties:  (a) the U.S. Trustee, (b) the Committee, (c) any 

parties requesting notices in these cases pursuant to Bankruptcy Rule 2002, (d) all known 

creditors of the Debtors, (e) counsel to the Stalking Horse Purchaser, (f) counsel to the DIP 

Lender, (g) counsel to the Prepetition Lenders, and (i) all known Potential Bidders (collectively 

with the parties specified in this paragraph, the “Procedures Notice Parties”).   

38. The Debtors propose to serve the Procedures Notice within three (3) business 

days following entry of the Bidding Procedures Order, by first-class mail, postage prepaid on 

the Procedures Notice Parties.  The Procedures Notice provides that any party that has not 

received a copy of the Motion or the Bidding Procedures Order that wishes to obtain a copy of 

the Motion or the Bidding Procedures Order, including all exhibits thereto, may make such a 

request in writing to JND Corporate Restructuring, by calling the following toll-free number: 

(855) 812-6112, or by visiting www.jndla.com/cases/katyindustries. 

39. The Debtors submit that the foregoing notice procedures comply fully with 

Bankruptcy Rule 2002 and are reasonably calculated to provide timely and adequate notice of 

the Bidding Procedures, the Auction, the Sale Hearing and the Sale to the Debtors’ creditors and 
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other parties in interests as well as to those who have expressed an interest or are likely to 

express an interest in bidding for the Purchased Assets.  Based on the foregoing, the Debtors 

respectfully request that this Court approve these proposed notice procedures. 

Sale Hearing 

40. At the Sale Hearing, the Debtors will seek approval of (i) the sale of the 

Purchased Assets to the Successful Bidder, free and clear of all Encumbrances pursuant to 

section 363 of the Bankruptcy Code, with all Encumbrances to attach to the Net Sale Proceeds 

(if the Stalking Horse Purchaser is the Successful Bidder), or to all proceeds of the Sale arising 

from any other Successful Bidder’s Asset Purchase Agreement) with the same extent and 

validity and in the same order of priority as they attached to the Purchased Assets prior to the 

Sale; and (ii) the assumption by the Debtors and assignment to the Successful Bidder of the 

assumed Contracts and Leases pursuant to section 365 of the Bankruptcy Code.  The Debtors 

will submit and present additional evidence, as necessary, at the Sale Hearing demonstrating 

that the Sale is fair, reasonable and in the best interest of the Debtors’ estates and all interested 

parties. 

Procedures for the Assumption and Assignment of Assumed Contracts and Leases 

41. As noted above, the Debtors will seek to assume and assign certain Contracts and 

Leases to be identified on the schedules to the Stalking Horse Agreement, as such schedules 

may be modified or supplemented by the Successful Bidder’s Asset Purchase Agreement to 

exclude Contracts and Leases included, or include Contracts or Leases that were excluded from 

the Stalking Horse Agreement’s schedules (collectively, with respect to the schedules attached 

to the Successful Bid, the “Assumed Executory Contracts”). 

42. At least initially, the Assumed Executory Contracts will be those Contracts and 

Leases that the Debtors, in consultation with the Stalking Horse Purchaser, believe may be 
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assumed and assigned as part of the orderly transfer of the Purchased Assets.  The Successful 

Bidder, whether the Stalking Horse Purchaser or another Qualified Bidder, may choose to 

exclude (or to add) Contracts or Leases to the list of the Assumed Executory Contracts at any 

time prior to the closing of the Sale. 

43. In the interim, the Debtors will serve, by first-class mail, postage prepaid, the 

Motion and the Cure Notice, substantially in the form of Exhibit E hereto, upon each 

counterparty to the Assumed Executory Contracts by no later than five business (5) days 

following entry of the Bidding Procedures Order.  The Cure Notice will state the date, time and 

place of the Sale Hearing as well as the date by which any objection to the assumption and 

assignment of the Assumed Executory Contracts must be filed and served.  The Cure Notice 

also will identify the amounts, if any, that the Debtors believe are owed to each counterparty to 

the Assumed Executory Contracts in order to cure any monetary defaults that exist thereunder 

(the “Cure Amounts”).   

44. Unless the Assumed Executory Contract counterparty properly files and serves 

an objection to the Cure Amount contained in the Cure Notice or to adequate assurance of 

future performance by the Successful Bidder, and such Contract or Lease is assumed and 

assigned pursuant to order of this Court, the Assumed Executory Contract counterparty will 

receive at the time of the closing of the Sale (or as soon as reasonably practicable thereafter), 

the Cure Amount set forth in the Cure Notice, if any, with payment to be made pursuant to the 

terms of the Successful Bidder’s Asset Purchase Agreement.  An Assumed Executory Contract 

counterparty is encouraged to contact Debtors’ counsel, DLA Piper LLP (US), prior to the 

deadline to file and serve an objection to the Cure Amount in an attempt to reach consensus on 
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the Cure Amount based upon reasonable and supportable documentation provided by such 

counterparty. 

45. If an objection is filed by a counterparty to an Assumed Executory Contract 

(each, an “Assumed Executory Contract Objection”), the Debtors propose that such objection 

must set forth a specific default in the Assumed Executory Contract and claim a specific 

monetary amount that differs from the amount, if any, specified by the Debtors in the Cure 

Notice.  To the extent there are any additional Contracts or Leases to be assumed pursuant to the 

Successful Bidder’s Asset Purchase Agreement, this Motion constitutes a separate motion to 

assume and assign all such additional Contracts or Leases to the Successful Bidder pursuant to 

section 365 of the Bankruptcy Code; each such Contract or Lease will be listed on an exhibit to 

the Successful Bidder’s Asset Purchase Agreement, and the relevant counterparty will be given 

a Cure Notice (each, a “Supplemental Cure Notice”).  

46. If any counterparty files an Assumed Executory Contract Objection to the 

assumption and assignment of its Assumed Executory Contract, the Debtors propose that the 

counterparty must file the objection by no later than (i) 4:00 p.m. (prevailing Eastern Time) on 

June 29, 2017 or (ii) the date otherwise specified in the Cure Notice or the Supplemental Cure 

Notice, as applicable.  Any Assumed Executory Contract Objection must state whether the 

counterparty objects to the Cure Amount (each, a “Cure Objection”) and/or the Successful 

Bidder’s ability to provide adequate assurance of future performance under the Assumed 

Executory Contract (each, an “Adequate Assurance Objection”).  With respect to any Assumed 

Executory Contract listed in a Supplemental Cure Notice, the Debtors propose that the deadline 

to file an Assumed Executory Contract Objection shall be fourteen (14) days after the service of 

such Supplemental Cure Notice on the relevant counterparty.  
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47. After receipt of a Cure Objection (either formal or informal), the Debtors will 

attempt to reconcile any differences in the Cure Amounts proposed by the Debtors and sought 

by the counterparty.  In the event that the Debtors and the non-debtor counterparty cannot 

resolve a Cure Objection, and the Court does not otherwise make a determination at the Sale 

Hearing, the Debtors may, in consultation with the Successful Bidder, segregate any disputed 

Cure Amounts pending the resolution of any such dispute by the Court or mutual agreement of 

the parties.  Cure Amounts disputed by any counterparty will be resolved by the Court at the 

Sale Hearing or such later date as may be agreed to or otherwise ordered by the Court. 

48. The Debtors shall work with the Successful Bidder to address any Adequate 

Assurance Objections and satisfy any requirements regarding adequate assurance of future 

performance under section 365(b) of the Bankruptcy Code in connection with the proposed 

assignment of any Assumed Executory Contract, and the failure to provide adequate assurance 

of future performance to any counterparty to an Assumed Executory Contract shall not excuse 

the Successful Bidder from performance of any and all of its obligations pursuant to the 

Successful Bidder’s Asset Purchase Agreement.  The Debtors propose that the Court rule on 

any outstanding Adequate Assurance Objections at the Sale Hearing.   

49. Except to the extent otherwise provided in the Successful Bidder’s Asset 

Purchase Agreement or the Sale Order, the Debtors and the Debtors’ estates shall be relieved of 

all liability accruing or arising under the Assumed Executory Contracts after the assumption and 

assignment thereof pursuant to section 365(k) of the Bankruptcy Code. 
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APPLICABLE AUTHORITY 

A. The Sale of the Purchased Assets is Authorized by Section 363 as a Sound Exercise 
of the Debtors’ Business Judgment 

50. In accordance with Bankruptcy Rule 6004, sales of estate assets outside the 

ordinary course of business may be by private sale or public auction.  The Debtors have 

determined that the Sale of the Purchased Assets by public auction will enable it to obtain the 

highest or otherwise best offer for these assets (thereby maximizing the value to the estates) and 

is in the best interests of the Debtors’ creditors.  In particular, the Stalking Horse Agreement is 

the result of comprehensive, arms’ length negotiations for the Sale of the Purchased Assets, and 

the Sale pursuant to the terms of the Stalking Horse Agreement, subject to higher or otherwise 

better offers at the Auction, will provide a greater recovery for the Debtors’ creditors than 

would be provided by any other alternative under the circumstances. 

51. Section 363 of the Bankruptcy Code provides that a trustee, “after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.” 11 U.S.C. § 363(b).  Although section 363 of the Bankruptcy Code does not specify a 

standard for determining when it is appropriate for a court to authorize the use, sale or lease of 

property of the estate, a sale of a debtor’s assets should be authorized if a sound business 

purpose exists for doing so.  See, e.g., Meyers v. Martin (In re Martin), 91 F.3d 389, 395 (3d 

Cir. 1996); In re Titusville Country Club, 128 B.R. 396, 399 (W.D. Pa. 1991); In re Delaware & 

Hudson Ry. Co., 124 BR. 169, 176 D. Del. 1991); see also Official Committee of Unsecured 

Creditors v. LTV Corp. (In re Chateauguay Corp.), 973 F.2d 141, 143 (2d Cir. 1992); 

Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 

(2d Cir. 1983); Committee of Asbestos-Related Litigants and/or Creditors v. Johns-Manville 

Corp. (In re Johns-Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986).  
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52. The paramount goal in any proposed sale of property of the estate is to maximize 

the proceeds received by the estate.  See, e.g., In re Food Barn Stores, Inc., 107 F.3d 558, 

564-65 (8th Cir. 1997) (finding that in bankruptcy sales, “a primary objective of the Code [is] to 

enhance the value of the estate at hand”); In re Integrated Resources, Inc., 147 B.R. 650, 659 

(Bankr. S.D.N.Y. 1992) (“It is a well-established principle of bankruptcy law that the . . . 

[trustee’s] duty with respect to such sales is to obtain the highest price or greatest overall benefit 

possible for the estate.”) (quoting In re Atlanta Packaging Prods., Inc., 99 B.R. 124, 130 (Bankr. 

N.D. Ga. 1988)).  “As long as the sale appears to enhance a debtor’s estate, court approval of a 

Trustee’s decision to sell should only be withheld if the Trustee’s judgment is clearly erroneous, 

too speculative, or contrary to the provisions of the Bankruptcy Code.  GBL Holding Co., Inc. 

v. Blackburn/Travis/Cole, Ltd., 331 B.R. 251, 255 (N.D. Tex. 2005) (internal citations omitted).  

53. Applying section 363, the proposed Sale of the Purchased Assets should be 

approved.  As set forth above, the Debtors have determined that the best method of maximizing 

the recovery of the Debtors’ creditors would be through the Sale of the Purchased Assets.  In 

order to ensure a fair auction process, the Debtors and their advisors have and will continue to 

solicit interest from numerous potential purchasers.   

54. Further, the Debtors believe that the value the Debtors’ estates—and, thus, the 

Debtors’ creditors—will receive for the Sale of the Purchased Assets as a going concern 

exceeds any value the Debtors’ estates could get for the Purchased Assets if the Debtors were 

required to liquidate their assets piecemeal.  The Debtors also believe that the value of the 

consideration likely to be received for the Purchased Assets under an Asset Purchase 

Agreement is fair and reasonable (as it will have to be higher than the Stalking Horse Purchase 

Price).  As further assurance of value, however, bids will be tested through the Auction 
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consistent with the requirements of the Bankruptcy Code, the Bankruptcy Rules, and pursuant 

to the Bidding Procedures approved by the Court.  Consequently, the fairness and 

reasonableness of the consideration to be paid by the Successful Bidder ultimately will be 

demonstrated by adequate “market exposure” and an open and fair auction process — the best 

means, under the circumstances, for establishing whether a fair and reasonable price is being 

paid. 

55. The Debtors and their advisors believe that the timeline for the marketing and 

sale of the Purchased Assets is adequate, and balances the need to fully market the Purchased 

Assets and maintain continuity in the operation of the business for vendors, customers and 

employees in light of the Debtors’ liquidity constraints.  There is a limited universe of potential 

acquirers of the Purchased Assets and, upon the execution of an appropriate confidentiality 

agreement, the Debtors’ investment banker is prepared to quickly contact potential interested 

parties and determine the level of interest in a potential acquisition and provide them access to a 

confidential business overview and management presentation and access to a data room that has 

been assembled.    

B. The Bidding Procedures Are Appropriate and Will 
Maximize the Value Received for the Purchased Assets. 

56. As noted above, the paramount goal in any proposed sale of property of the 

estate is to maximize the proceeds received by the estate.  To that end, courts uniformly 

recognize that procedures intended to enhance competitive bidding are consistent with the goal 

of maximizing the value received by the estate and, therefore, are appropriate in the context of 

bankruptcy sales.  See, e.g., In re Financial News Network, Inc., 126 B.R. 152, 156 (Bankr. 

S.D.N.Y. 1991) (“Court-imposed rules for the disposition of assets . . . [should] provide an 
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adequate basis for comparison of offers, and [should] provide for a fair and efficient resolution 

of bankrupt estates”). 

57. Procedures to dispose of assets, similar to the proposed Bidding Procedures, 

have been approved in other large, complex bankruptcy cases in this District.  See, e.g., In re 

Endeavour Operating Corp., No. 14-12308 (KJC) (Bankr. D. Del. May 20, 2015) [D.I. 668]; In 

re Old FOH Inc. (f/k/a/ Frederick’s of Hollywood, Inc.), No. 15-10836 (KG) (May 6, 2015) 

[D.I. 120]; In re RS Legacy Corp. (f/k/a RadioShack Corp.), No. 15-10197 (BLS) (Bankr. D. 

Del. Feb. 20, 2015) [D.I. 457]; In re Orchard Supply Hardware Stores Corporation, Case No. 

13-11565 (CSS) (Bankr. D. Del. July 8, 2013) [D.I. 155].  

58. The Debtors believe that the Bidding Procedures will establish the parameters 

under which the value of the Purchased Assets may be tested at an auction and through the 

ensuing Sale Hearing.  Such procedures will increase the likelihood that the Debtors’ creditors 

will receive the greatest possible consideration for their assets because they will ensure a 

competitive and fair bidding process.  They also allow the Debtors to undertake an auction in as 

expeditious and efficient manner as possible, which the Debtors believe is essential to 

maximizing the value of the Debtors’ estates for their creditors. 

59. The Debtors also believe that the proposed Bidding Procedures will promote 

active bidding from seriously interested parties and will dispel any doubt as to the best and 

highest offer reasonably available for the Debtors’ assets.  In particular, the proposed Bidding 

Procedures will allow the Debtors to conduct an auction in a controlled, fair and open fashion 

that will encourage participation by financially capable bidders who demonstrate the ability to 

close a transaction. 
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60. In sum, the Debtors believe that the Bidding Procedures will encourage bidding 

for the Purchased Assets and are consistent with the relevant standards governing auction 

proceedings and bidding incentives in bankruptcy proceedings.  Accordingly, the proposed 

Bidding Procedures are reasonable, appropriate and within the Debtors’ sound business 

judgment. 

C. Credit Bidding Should be Authorized 

61. A secured creditor is permitted to “credit bid” the amount of its allowed secured 

claim in a sale under Section 363 of the Bankruptcy Code.  Section 363(k) of the Bankruptcy 

Code provides, in relevant part, that, unless the court for cause orders otherwise, the holder of 

an allowed claim secured by property that is the subject of the sale “may bid at such sale, and, if 

the holder of such claim purchases such property, such holder may offset such claim against the 

purchase price of such property.”  11 U.S.C. § 363(k).  Even if a secured creditor is 

undersecured, as determined in accordance with section 506(a) of the Bankruptcy Code, section 

363(k) allows such creditor to bid the full face value of its claim for its collateral and does not 

limit the credit bid to the claim’s secured portion.  See Cohen v. KB Mezzanine Fund II, LP (In 

re Submicron Sys. Corp.), 432 F.3d 448, 459-60 (3d Cir. 2006) (explaining that “[i]t is well 

settled among district and bankruptcy courts that creditors can bid the full face value of their 

secured claims under § 363(k)”). 

62. Pursuant to the Bidding Procedures, the Debtors’ secured lenders, including the 

Second Lien Lender, is entitled to credit bid some or all of their claims for their respective 

collateral pursuant to section 363(k) of the Bankruptcy Code.  Because the Second Lien Lender 

holds claims that are secured by certain of the Purchased Assets, the Second Lien Lender (or 

Stalking Horse Purchaser as its assignee or designee), should be allowed to credit bid the face 

value of its secured claims, either directly or through a direction to the Second Lien Agent, in 
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order to purchase such assets and to have such credit bids be deemed to have the same value as 

the equivalent amount of cash. 

D. The Sale of the Purchased Assets Free and Clear of Encumbrances is Authorized by 
Section 363(f) 

63. The Debtors further submit that it is appropriate to sell the Purchased Assets free 

and clear of Liens and other Encumbrances pursuant to section 363(f) of the Bankruptcy Code, 

with any such Liens and other Encumbrances attaching to the Net Sale Proceeds of the 

Purchased Assets.  Section 363(f) of the Bankruptcy Code authorizes a trustee to sell assets free 

and clear of Encumbrances if: 

(1) applicable nonbankruptcy law permits sale of such property free and clear 
of such interests; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property is to be sold is 
greater than the value of all liens on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable proceeding, to 
accept a money satisfaction of such interest.  11 U.S.C. § 363(f). 

64. This provision is supplemented by section 105(a) of the Bankruptcy Code, which 

provides that “[t]he Court may issue any order, process or judgment that is necessary or 

appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a). 

65. Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive, 

satisfaction of any one of its five requirements will suffice to permit the sale of the Purchased 

Assets “free and clear” of Encumbrances.  In re Dundee Equity Corp., 1992 WL 53743, at *4 

(Bankr. S.D.N.Y. March 6, 1992) (“[s]ection 363(f) is in the disjunctive, such that the sale free 

of the interest concerned may occur if any one of the conditions of § 363(f) have been met.”); In 

re Bygaph, Inc., 56 B.R. 596, 606 n.8 (Bankr. S.D.N.Y. 1986) (same); Michigan Employment 
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Sec. Comm’n v. Wolverine Radio Co. (In re Wolverine Radio Co.), 930 F.2d 1132, 1147 n.24 

(6th Cir. 1991) (stating that Bankruptcy Code section 363(f) is written in the disjunctive; 

holding that the court may approve the sale “free and clear” provided at least one of the 

subsections of Bankruptcy Code section 363(f) is met). 

66. The Debtors believe that one or more of the tests of section 363(f) are satisfied 

with respect to the Sale of the Purchased Assets pursuant to the Stalking Horse Agreement.  In 

particular, the Debtors believe that Encina and the First Lien Lenders will consent to the sale 

free and clear under section 363(f)(2).  Where that may not be the case, a sale free and clear can 

proceed pursuant to section 363(f)(5) of the Bankruptcy Code because the relevant 

Encumbrances will attach to the proceeds of the sale and the Debtors will establish at the Sale 

Hearing that the relevant creditors can be compelled to accept a monetary satisfaction of their 

respective claims.  Accordingly, section 363(f) authorizes the Sale of the Purchased Assets free 

and clear of any Encumbrances. 

67. Although section 363(f) of the Bankruptcy Code provides for the sale of assets 

“free and clear of any interests,” the term “any interests” is not defined anywhere in the 

Bankruptcy Code.  Folger Adam Security v. DeMatteis/MacGregor JV, 209 F.3d 252, 257 (3d 

Cir. 2000).  In the case of In re Trans World Airlines, Inc.,  322 F.3d 283, 288-89 (3d Cir. 

2003), the Third Circuit specifically addressed the scope of the term “any interests.”  The Third 

Circuit observed that while some courts have “narrowly interpreted that phrase to mean only in 

rem interests in property,” the trend in modern cases is toward “a more expansive reading of 

‘interests in property’ which ‘encompasses other obligations that may flow from ownership of 

the property.’”  Id. at 289 (citing 3 Collier on Bankruptcy 15th Ed. Rev., ¶ 363.06[1] (L. King, 

15th rev. ed. 1988)).  As determined by the Fourth Circuit in In re Leckie Smokeless Coal Co., 
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99 F.3d 573, 581-582 (4th Cir. 1996), a case cited with approval and extensively by the Third 

Circuit in Folger, supra, the scope of section 363(f) is not limited to in rem interests.  Thus, the 

Third Circuit in Folger stated that Leckie held that the debtors “could sell their assets under 

§ 363(f) free and clear of successor liability that otherwise would have arisen under federal 

statute.”  Folger, 209 F.3d at 258. 

68. Courts have consistently held that a buyer of a debtor’s assets pursuant to a 

section 363 sale may take such assets free from successor liability resulting from pre-existing 

claims.  See The Ninth Avenue Remedial Group v. Allis-Chalmers Corp., 195 B.R. 716, 732 

(Bankr. N.D. Ind. 1996) (stating that a bankruptcy court has the power to sell assets free and 

clear of any interest that could be brought against the bankruptcy estate during the bankruptcy); 

MacArthur Company v. Johns-Manville Corp. (In re Johns-Manville Corp.), 837 F.2d 89, 93-94 

(2d Cir. 1988) (channeling of claims to proceeds consistent with intent of sale free and clear 

under section 363(f) of the Bankruptcy Code); In re New England Fish Co., 19 B.R. 323, 329 

(Bankr. W.D. Wash. 1982) (transfer of property in free and clear sale included free and clear of 

Title VII employment discrimination and civil rights claims of debtor’s employees); In re 

Hoffman, 53 B.R. 874, 876 (Bankr. D.R.I. 1985) (transfer of liquor license free and clear of any 

interest permissible even though the estate had unpaid taxes); American Living Systems v. 

Bonapfel (In re All Am. Of Ashburn, Inc.), 56 B.R. 186, 190 (Bankr. N.D. Ga. 1986) (product 

liability claims precluded on successor doctrine in a sale of assets free and clear); WBO 

Partnership v. Virginia Dept. of Medical Assistance Servs. (In re WBO Partnership), 189 B.R. 

97, 104-05 (Bankr. E.D. Va. 1995) (Commonwealth of Virginia’s right to recapture 

depreciation is an “interest” as used in section 363(f)).4  The purpose of an order purporting to 

                                                 
4 Some courts, concluding that section 363(f) of the Bankruptcy Code does not empower them to convey assets 

free and clear of claims, have nevertheless found that section 105(a) of the Bankruptcy Code provides such 
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authorize the transfer of assets free and clear of all “interests” would be frustrated if claimants 

could thereafter use the transfer as a basis to assert claims against the purchaser arising from the 

Debtors’ pre-sale conduct.  Under section 363(f) of the Bankruptcy Code, the purchaser is 

entitled to know that the Debtors’ assets are not infected with latent claims that will be asserted 

against the purchaser after the proposed transaction is completed.  Accordingly, consistent with 

the above-cited case law, the Debtors request that the order approving the Sale state that the 

Successful Bidder is not liable as a successor under any theory of successor liability, for claims 

that encumber or relate to the Purchased Assets. 

E. The Proposed Notice of Bidding Procedures and Auction Is Appropriate 

69. The Debtors believe that they will obtain the maximum recovery for their 

creditors if the Purchased Assets are sold in accordance with the proposed Bidding Procedures.  

The Debtors have already taken significant steps to identify potential purchasers, but intend to 

provide all potentially interested parties with as much notice as possible. 

70. Under Bankruptcy Rules 2002(a) and (c), the Debtors are required to notify 

creditors of the proposed sale of the Debtors’ assets, including a disclosure of the time and place 

of an auction, the terms and conditions of a sale, and the deadline for filing any objections.  The 

Debtors submit that the Notice Procedures comply fully with Bankruptcy Rule 2002 and are 

reasonably calculated to provide timely and adequate notice of the sale by auction to the 

Debtors’ creditors and other interested parties, as well as to those parties who have expressed an 

interest, or may express an interest, in bidding for the Purchased Assets.  The proposed time 

                                                                                                                                                             
authority.  See, e.g., Volvo White Truck Corp. v. Chambersburg Beverage, Inc. (In re White Motor Credit 
Corp.), 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987) (stating that the absence of specific authority to sell assets 
free and clear of claims poses no impediment to such a sale, as such authority is implicit in the court’s equitable 
powers when necessary to carry out the provisions of title 11). 
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frame between the filing of this Motion, the commencement of the bidding process and the 

Auction should provide interested purchasers ample time to participate in the sale process.  

F. The Stalking Horse Protections Are Appropriate Under the Circumstances 

71. As noted above, the Stalking Horse Purchaser has proceeded in reliance upon the 

agreement by the Debtors to seek the Stalking Horse Protections and in reasonable expectation 

that this Court would enter an order providing such relief.  The Debtors submit that the Stalking 

Horse Protections are a normal and oftentimes necessary component of sales outside the 

ordinary course of business under section 363 of the Bankruptcy Code.  In particular, such 

protections encourage a potential purchaser to invest the requisite time, money and effort to 

conduct due diligence and negotiations with a debtor despite the inherent risks and uncertainties 

of the chapter 11 process.  See, e.g., In re Hupp Indus., 140 B.R. 191, 194 (Bankr. N.D. Ohio 

1997) (without any reimbursement, “bidders would be reluctant to make an initial bid for fear 

that their first bid will be shopped around for a higher bid from another bidder who would 

capitalize on the initial bidder’s. . . due diligence”); In re Marrose Corp., 1992 WL 33848, at *5 

(Bankr. S.D.N.Y. 1992) (stating that “agreements to provide reimbursement of fees and 

expenses are meant to compensate the potential acquirer who serves as a catalyst or ‘stalking 

horse’ which attracts more favorable offers”).  Here, the Stalking Horse Purchaser is also the 

DIP Lender and, in both cases, has enhanced the value of the Debtors’ estates by setting the 

floor for a competitive auction process.   

72. Moreover, bid protections, similar to the Stalking Horse Protections sought to be 

approved by this Motion, have been approved in other chapter 11 cases in this Court.  See, e.g., 

In re Zloop, Inc., Case No. 15-11660 (KJC) (Bankr. D. Del. May 16, 2016) (approving break-up 

fee of 3% and expense reimbursement of $75,000 in connection with $1.4 million sale of 

assets); In re Cal Dive Int’l, Inc., No. 15-10458 (CSS) (Bankr. D. Del. July 7, 2015) 
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(authorizing expense reimbursements of $100,000 in connection with $12 million sale of assets 

and $82,000 in connection with $4.1 million sale of assets); In re Old FOH Inc. (f/k/a/ 

Frederick’s of Hollywood, Inc.), No. 15-10836 (KG) (May 6, 2015) (authorizing a termination 

fee of $775,00 and expense reimbursement $300,000 in connection with $22.5 million sale of 

assets); In re Caché Inc., No. 15-10172 (MFW) (Bankr. D. Del. Feb. 25, 2015) (authorizing 

expense reimbursement of $100,000 and break-up fee of $225,000); In re Coldwater Creek, 

Inc., No. 14-10867 (BLS) (Bankr. D. Del. Apr. 29, 2014) (approving signage expense 

reimbursement of $800,000 and break-up fee of 1.5% in connection with approximately $90 

million sale of assets); In re Vertis Holdings, Inc., Case No. 12-12821 (CSS) (Bankr. D. Del. 

Nov. 2, 2012) (approving break-up fee of 3.0% in connection with a $258 million sale of 

assets); In re Solyndra LLC, Case No. 11-12799 (MFW) (Bankr. D. Del. Sept. 28, 2012) 

(approving break-up fee of 2.6% in connection with $90 million sale of assets); In re Conex 

Holdings, LLC, Case No. 11-10501 (CSS) (Bankr. D. Del. Sept. 14, 2011) (approving break-up 

fee of 3% of final purchase price). 

73. A proposed bidding incentive, such as the Break-Up Fee and Expense 

Reimbursement, should be approved when it is in the best interests of the estate.  In re Hupp 

Indus., Inc., 140 B.R. 191 (Bankr. N.D. Ohio 1992).  Typically, this requires that the bidding 

incentive provide some benefit to the debtor’s estate.  Calpine Corp. v. O’Brien Envtl. Energy, 

Inc. (In re O’Brien Envtl. Energy, Inc.), 181 F.3d 527, 533 (3d Cir. 1999) (holding even though 

bidding incentives are measured against a business judgment standard in non-bankruptcy 

transactions the administrative expense provisions of Bankruptcy Code section 503(b) govern in 

the bankruptcy context). 
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74. In Calpine Corp. v. O’Brien Envtl. Energy, Inc. (In re O’Brien Envtl. Energy), 

the Third Circuit found that whether break-up fees and expenses could be paid to Calpine Corp. 

(“Calpine”) as a “stalking horse” depended on whether such fees were necessary to preserve the 

value of the estate.  O’Brien Envtl. Energy, 181 F.3d at 536.  There, the court determined that 

Calpine’s right to break-up fees and expenses depended on whether it provided a benefit to the 

debtor’s estate by promoting competitive bidding or researching the value of the assets at issue 

to increase the likelihood that the selling price reflected the true value of the company.  Id. at 

537.  In the instant matter, the Debtors believe that approval of the Stalking Horse Protections 

will create such a competitive bidding process. 

75. First, the Break-Up Fee induced the Stalking Horse Purchaser to submit a bid 

that will serve as a minimum floor bid upon which other bidders may rely.  Therefore, the 

Stalking Horse Purchaser has provided a material benefit to the Debtors, their estates and their 

creditors by encouraging bidding and increasing the likelihood that the best possible price for 

the Purchased Assets will be received.  See Integrated Resources, 147 B.R. at 659 (noting that 

termination payment is an “important tool to encourage bidding and to maximize the value of 

the debtor’s assets”). 

76. Second, the Debtors believe that the Stalking Horse Protections are fair and 

reasonably compensate the Stalking Horse Purchaser for taking actions that will benefit the 

Debtors’ estates.  The Expense Reimbursement compensates the Stalking Horse Purchaser for 

diligence and professional fees incurred in negotiating the terms of the Stalking Horse 

Agreement on an expedited timeline.   

77. Third, the proposed Stalking Horse Protections are the result of an arm’s-length 

negotiated agreement between the Debtors, in consultation with Encina, and the Stalking Horse 
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Purchaser.  There is no evidence or reason to believe that the relationship between the Debtors 

and the Stalking Horse Purchaser has been tainted by self-dealing or manipulation. 

78. Fourth, the Debtors do not believe that the Stalking Horse Protections will have 

a chilling effect on the sale process.  Rather, the Stalking Horse Purchaser has increased the 

likelihood that the best possible price for the Purchased Assets will be received, by permitting 

other Qualified Bidders to rely on the diligence performed by the Stalking Horse Purchaser, and 

moreover, by allowing Qualified Bidders to utilize the Stalking Horse Agreement as a platform 

for negotiations in the context of a competitive bidding process. 

79. Finally, the Stalking Horse Protections will be paid only if, among other things, 

the Debtors enter into a transaction with a Successful Bidder other than the Stalking Horse 

Purchaser, whose bid will compensate the Debtors for the payment of the Stalking Horse 

Protections.  Accordingly, no Stalking Horse Protections will be paid unless a higher or better 

offer is achieved and consummated. 

80. The Debtors believe that the proposed Stalking Horse Protections are fair and 

reasonably compensate the Stalking Horse Purchaser for taking actions that will benefit the 

Debtors’ estates.  The Break-Up Fee in the amount of $1,750,000 of the Stalking Horse 

Purchase Price is within the range of break-up fees that have been approved by this Court in 

other cases.   

81. In sum, the Stalking Horse Protections are reasonable under the circumstances 

and will enable the Debtors to maximize the value received for the Purchased Assets while 

limiting any chilling effect on the sale process.  The Stalking Horse Protections not only 

compensate the Debtors for the risk that they assume in foregoing a known, willing and able 

purchaser for a new potential acquirer, but also ensure that there is an increase in the net 
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proceeds received by their estates, after deducting the Stalking Horse Protections to be paid to 

the Stalking Horse Purchaser in the event of a prevailing overbid. 

G. Assumption and Assignment of Contracts and Leases 

82. Section 365(a) of the Bankruptcy Code provides that, subject to the court’s 

approval, a trustee “may assume or reject any executory contracts or unexpired leases of the 

debtor.”  11 U.S.C. § 365(a).  Upon finding that a trustee has exercised its sound business 

judgment in determining to assume an executory contract or unexpired lease, courts will 

approve the assumption under section 365(a) of the Bankruptcy Code.  See Nostas Assocs. v. 

Costich (In re Klein Sleep Prods., Inc.), 78 F.3d 18, 25 (2d Cir. 1996); Orion Pictures Corp. v. 

Showtime Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1099 (2d Cir. 1993). 

83. Pursuant to section 365(f)(2) of the Bankruptcy Code, a trustee may assign an 

executory contract or unexpired lease of nonresidential real property if: 

a. the trustee assumes such contract or lease in accordance with the provisions of 
this section; and 

b. adequate assurance of future performance by the assignee of such contract or 
lease is provided, whether or not there has been a default in such contract or 
lease. 

11 U.S.C. § 365(f)(2). 

84. The meaning of “adequate assurance of future performance” depends on the facts 

and circumstances of each case, but should be given “practical, pragmatic construction.”  See 

Carlisle Homes, Inc. v. Arrari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D.N.J. 

1989) (internal citations omitted); see also In re Natco Indus., Inc., 54 B.R. 436, 440 (Bankr. 

S.D.N.Y. 1985) (adequate assurance of future performance does not mean absolute assurance 

that debtor will thrive and pay rent); In re Bon Ton Rest. & Pastry Shop, Inc., 53 B.R. 789, 803 
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(Bankr. N.D. Ill. 1985) (“Although no single solution will satisfy every case, the required 

assurance will fall considerably short of an absolute guarantee of performance.”). 

85. Among other things, adequate assurance may be given by demonstrating the 

assignee’s financial health and experience in managing the type of enterprise or property 

assigned.  In re Bygaph, Inc., 56 B.R. at 605-06 (adequate assurance of future performance is 

present when prospective assignee of lease has financial resources and expressed willingness to 

devote sufficient funding to business to give it strong likelihood of succeeding; chief 

determinant of adequate assurance is whether rent will be paid). 

86. The Debtors and the Successful Bidder will present evidence at the Sale Hearing 

to demonstrate the financial credibility, willingness and ability of the Successful Bidder to 

perform under the Assumed Executory Contracts.  The Court and other interested parties, 

therefore, will have the opportunity to evaluate the ability of any Successful Bidder to provide 

adequate assurance of future performance under the Assumed Executory Contracts, as required 

by section 365(b)(1)(C) of the Bankruptcy Code. 

87. In addition, the Cure Procedures are appropriate and consistent with section 365 

of the Bankruptcy Code.  To the extent that any defaults exist under any Assumed Executory 

Contracts, any such defaults will be cured.  Any provision in any Assumed Executory Contract 

that would restrict, condition, or prohibit an assignment of such Assumed Executory Contract is 

deemed unenforceable pursuant to section 365(f)(1) of the Bankruptcy Code by operation of 

law. 

88. Accordingly, the Debtors submit that the Cure Procedures for effectuating the 

assumption and assignment of the Assumed Executory Contracts as set forth herein are 

appropriate and should be approved. 
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H. Relief from the Fourteen Day Waiting Period Under 
Bankruptcy Rules 6004(h) and 6006(d) is Appropriate. 

89. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale, or 

lease of property . . . is stayed until the expiration of 14 days after entry of the order, unless the 

court orders otherwise.”  Similarly, Bankruptcy Rule 6006(d) provides that an “order 

authorizing the trustee to assign an executory contract or unexpired lease . . . is stayed until the 

expiration of 14 days after the entry of the order, unless the court orders otherwise.”  The 

Debtors request that the Bidding Procedures Order and the Sale Order, as applicable, be 

effective immediately by providing that the fourteen (14) day stays under Bankruptcy Rules 

6004(h) and 6006(d) are waived. 

90. The purpose of Bankruptcy Rules 6004(h) and 6006(d) is to provide sufficient 

time for an objecting party to appeal before an order can be implemented.  See Advisory 

Committee Notes to Fed. R. Bankr. P. 6004(h) and 6006(d).  Although Bankruptcy Rules 

6004(h) and 6006(d) and the Advisory Committee Notes are silent as to when a court should 

“order otherwise” and eliminate or reduce the fourteen (14) day stay period, Collier suggests 

that the fourteen (14) day stay period should be eliminated to allow a sale or other transaction to 

close immediately “where there has been no objection to the procedure.”  Collier on Bankruptcy 

P 6004.11 (Alan N. Resnick & Henry J. Sommer eds., 16th ed.).  Furthermore, Collier provides 

that if an objection is filed and overruled, and the objecting party informs the court of its intent 

to appeal, the stay may be reduced to the amount of time actually necessary to file such appeal.  

Id. 

91. The Debtors hereby request that the Court waive the fourteen-day stay period 

under Bankruptcy Rules 6004(h) and 6006(d) or, in the alternative, if an objection to the Sale is 
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filed, reduce the stay period to the minimum amount of time needed by the objecting party to 

file its appeal. 

Notice 

92. Notice of this Motion shall be provided to: (a) the Office of the United States 

Trustee for the District of Delaware, (b) each of the Debtors’ twenty (20) largest unsecured 

creditors on a consolidated basis, (c) counsel to the Agent for the Prepetition First Lien Lenders, 

(d) counsel to the Agent for the Prepetition Second Lien Lender, (e) counsel to the DIP Lender, 

(f) counsel to the Stalking Horse Purchaser, (g) the United States Attorney’s Office for the 

District of Delaware, (h) the Internal Revenue Service, (i) the Securities and Exchange 

Commission, and (j) any  party that has requested notice pursuant to Bankruptcy Rule 2002.. 

 [Remainder of page intentionally left blank]  
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WHEREFORE, the Debtors respectfully request that the Court enter orders substantially 

in the form attached hereto as Exhibit C and Exhibit F: (a) granting the relief requested herein 

and (b) granting to the Debtors such other and further relief as the Court may deem proper. 

 

Dated: May 14, 2017 
Wilmington, Delaware 

Respectfully submitted, 
 
DLA PIPER LLP (US) 
 

 /s/ Stuart M. Brown  
Stuart M. Brown (DE 4050) 
1201 North Market Street, Suite 2100 
Wilmington, Delaware 19801 
Telephone:  (302) 468-5700 
Facsimile:  (302) 394-2341 
Email:  stuart.brown@dlapiper.com 
 
-and- 
 

 John K. Lyons (pro hac vice admission pending)
Daniel M. Simon (pro hac vice admission pending) 
Oksana Koltko Rosaluk (pro hac vice admission pending) 
444 West Lake Street, Suite 900 
Chicago, Illinois 60606 
Telephone:  (312) 368-4000 
Facsimile:  (312) 236-7516 
Email: john.lyons@dlapiper.com 

daniel.simon@dlapiper.com 
oksana.koltkorosaluk@dlapiper.com 

 
  
 Proposed Counsel to the Debtors  
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Exhibit A 

(Highlighted Provisions Pursuant to Del. Bankr. L.R. 6004-1) 
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In accordance with Local Rule 6004-1, the Debtors respectfully represent the following: 

1. Sale to an Insider:  The Stalking Horse Purchaser is Jansan Acquisition, LLC, an entity 
co-owned by a third-party investor, Highview Capital, LLC and certain affiliates of Victory 
Park Management, LLC.  Victory Park Management, LLC acts as the Second Lien Agent 
and is the majority shareholder of the Debtors and, as a shareholder, is an insider of the 
Debtors. 
 

2. Agreements with Management:  No agreements with management have been entered into 
in connection with the Sale. 
 

3. Releases:  Any releases to be provided to the Stalking Horse Purchaser will be included in 
the Sale Order, if applicable. 
 

4. Private Sale/No Competitive Bidding:  The Sale is being conducted pursuant to the 
competitive bidding process detailed in the Motion. 
 

5. Closing and Other Deadlines:  The consummation of the transactions contemplated by the 
Successful Bidder’s Asset Purchase Agreement1 shall take place at a closing to be held at 
the offices of DLA Piper LLP (US), 444 W. Lake St., Chicago, Illinois 60606, or at such 
other location as shall be timely communicated to all entities entitled to attend the Auction. 
 

6. Good Faith Deposit:  All bidders (other than the Stalking Horse Purchaser) will be 
required to post a cash earnest deposit with the Debtors equal to five percent 5% of the 
Purchase Price at the time such bidder submits an initial bid for the Purchased Assets. 
 

7. Interim Arrangements with Proposed Buyer:  The Debtors have filed or will file a 
motion to approve postpetition financing provided by the Stalking Horse Purchaser. 
 

8. Use of Proceeds:  Upon Closing, any cash proceeds of the Sale shall be paid over to the 
Debtors for distribution in accordance with the priorities set forth in the Bankruptcy Code.  
Existing valid and enforceable Encumbrances are to attach to the proceeds to the same 
extent, and with the same priority as attached to the Purchased Assets immediately prior to 
Closing. 
 

9. Tax Exemption:  No tax exemptions under section 1146(a) of the Bankruptcy Code are 
contemplated in connection with the Sale.  
 

10. Record Retention:  The Debtors will continue to have access to their books and records 
related to the Purchased Assets pursuant to section 6.2 of the Stalking Horse Agreement.   
 

11. Sale of Avoidance Actions:  The Successful Bidder may seek to purchase certain 
scheduled avoidance claims or causes of action under the Bankruptcy Code or applicable 
state law (including, without limitation, any preference or fraudulent conveyance actions), 

                                                 
1  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion 

or in the Stalking Horse Agreement, as applicable. 
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and any other claims or causes of action under any other provision of the Bankruptcy Code 
or applicable laws relating to the Purchased Assets and/or Assumed Liabilities, including 
actions against vendors and service providers used in the Debtors’ business. 
 

12. Requested Findings as to Successor Liability:  The Successful Bidder is assuming only 
the Assumed Liabilities, as defined the Successful Bidder’s Asset Purchase Agreement, and 
all other liabilities, including successor liability, whether or not incurred or accrued on or 
after the date on which the Sale is closed, shall be retained by the Debtors.  Further, the 
Court will be requested to enjoin the assertion of successor liability claims arising from or 
relating to the Debtors and their operations against the Successful Bidder and to make 
findings supporting such injunctive relief. 
 

13. Sale Free and Clear of Encumbrances:  The Debtors are seeking to sell the Purchased 
Assets free and clear of Encumbrances pursuant to Section 363(f) of the Bankruptcy Code, 
unless otherwise provided in the Successful Bidder’s Asset Purchase Agreement.  The 
Stalking Horse Purchaser is not willing to enter into the Stalking Horse Agreement or close 
the Sale if it does not receive the Purchased Assets, including all real property, free and 
clear of all Encumbrances. 
 

14. Credit Bid:  Credit bids shall be accepted in accordance with section 363(k) of the 
Bankruptcy Code.  The Stalking Horse Agreement is a credit bid. 
 

15. Relief from Bankruptcy Rule 6004(h):  As noted in the Motion, the Debtors are 
requesting relief from the 14-day stay imposed by Rules 6004(h) and 6006(d).  
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Exhibit B 

(Stalking Horse Agreement) 
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EXECUTION VERSION 
 
 
 

ASSET PURCHASE AGREEMENT 

 

BY AND AMONG 

KATY INDUSTRIES, INC.,  

CONTINENTAL COMMERCIAL PRODUCTS, LLC, 

FTW HOLDINGS, INC., 

and 

FORT WAYNE PLASTICS, INC., 

AS SELLERS 

- and - 

JANSAN ACQUISITION, LLC, 

AS PURCHASER 

Dated as of May 14, 2017 
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ASSET PURCHASE AGREEMENT 

This ASSET PURCHASE AGREEMENT (this “Agreement”), is made and entered 
into as of May 14, 2017 (the “Signing Date”), by and among Katy Industries, Inc., a Delaware 
corporation, Continental Commercial Products, LLC, a Delaware limited liability company, and 
Fort Wayne Plastics, Inc., an Indiana corporation, FTW Holdings, Inc., a Delaware corporation 
(collectively, as “Sellers” and, each, a “Seller”), and Jansan Acquisition, LLC, a Delaware 
limited liability company (the “Purchaser”).  Sellers and Purchaser are each referred to herein as 
a “Party” and collectively as the “Parties.”  Capitalized terms used herein are defined in Annex 
A. 

RECITALS: 

A. The Sellers are in the business of manufacturing, importing, and 
distributing, commercial cleaning and consumer storage products  (collectively, the “Business”). 

B. WHEREAS, on the terms and subject to the conditions set forth in this 
Agreement, Purchaser desires to purchase the Purchased Assets (as defined below) and assume 
the Assumed Liabilities (as defined below) from Sellers and the Sellers desire to sell, convey, 
assign and transfer to Purchaser the Purchased Assets together with the Assumed Liabilities.  

C. WHEREAS, on May 14, 2017 (the “Petition Date”), the Sellers, along 
with other of their Affiliates (collectively, the “Debtors”), filed a voluntary petition (the 
“Petition”) for relief (the “Chapter 11 Cases”) under chapter 11 of title 11 of the United States 
Code, 11 U.S.C. §§ 101, et  seq. (the “Bankruptcy Code”) with the United States Bankruptcy 
Court for the District of Delaware (the “Bankruptcy Court”).  The Debtors have proposed that 
the Chapter 11 Cases be jointly administered as In re Katy Industries, Inc. et al., Case Number 
17-11101. 

D. WHEREAS, the Purchased Assets and Assumed Liabilities shall be 
purchased and assumed by Purchaser pursuant to the Sale Order approving such sale, free and 
clear of all claims, liens and encumbrances (other than Permitted Encumbrances), pursuant to 
sections 105, 363 and 365 of the Bankruptcy Code and Rules 6004 and 6006 of the Federal Rules 
of Bankruptcy Procedure, which order will include the authorization for the assumption by 
Sellers and assignment to Purchaser of the Assigned Contracts and the liabilities thereunder in 
accordance with section 365 of the Bankruptcy Code, all in the manner and subject to the terms 
set forth in this Agreement and the Sale Order and in accordance with other applicable 
provisions of the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure and the local 
rules for the Bankruptcy Court. 

E. As of the Petition Date, the Sellers are currently operating the Business 
and managing their property as debtors in possession pursuant to sections 1107(a) and 1108 of 
the Bankruptcy Code.  

F. The Sellers desire to sell, and Purchaser or one or more of its designees 
desires to purchase, certain of the assets, rights, and properties of the Sellers used in or related to 
the Business, on the terms and conditions, and subject to the exclusions, set forth in this 
Agreement. 
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(h) all Fixed Assets, including those described on Section 2.1(h) of the 
Disclosure Schedules; 

(i) all Intellectual Property used or held for use in the Business as currently 
conducted, including the Intellectual Property listed or described on Section 2.1(i) of the 
Disclosure Schedules;  

(j) all information technology assets, including, licenses, software, and 
hardware; 

(k) all ownership interests in those entities listed or described on Section 
2.1(k) of the Disclosure Schedules to the extent assignable;  

(l) all Joint Venture Interests; 

(m) any and all Insurance Proceeds relating to the Business, except for refunds 
of any premiums paid, or other amounts due back to Sellers, with respect to cancelled policies, 
and except to the extent expressly excluded herein;  

(n) any causes of action, including those arising under chapter 5 of the 
Bankruptcy Code, of the Seller against those parties listed or described on Section 2.1(n) of the 
Disclosure Schedules;  

(o) all cash and cash equivalents in transit, in hand or in accounts, including 
security deposits relating to Assigned Contracts and bank accounts, other than the Wind-Down 
Reserve; 

(p) all goodwill associated with the Business or the Purchased Assets, other 
than any goodwill related solely to the Excluded Assets;  

(q) all personnel records or other records of the Affected Employee, other 
than those that are required by law to remain in Sellers’ possession provided, however, that 
Sellers have the right to retain copies at Sellers’ expense to the extent required by law; 

(r) all rights, claims or causes of action of Sellers against third parties relating 
to the Business arising out of events occurring prior to the Closing; and 

(s) all other assets (including intangible assets) of Sellers relating to the 
Business and not specifically included in the definition of Excluded Assets. 

For the avoidance of doubt, the Purchased Assets include all assets used in connection with the 
operation of the Business and owned by Fort Wayne Plastics, Inc. not included in the definition 
of Excluded Assets (such assets, the “Fort Wayne Plastics Assets”).   

Section 2.2. Excluded Assets.  The Purchased Assets shall not include any of the 
following (collectively, the “Excluded Assets”): 

(a) The Wind-Down Reserve;  
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(b) all Seller’s financial accounting books and records, income tax returns, 
minute books, stock ledgers, corporate seals and stock certificates of the Sellers and all shares of 
capital stock or other equity interests issued by Seller or securities convertible into, exchangeable 
or exercisable for any such shares of capital stock or other equity interests, except for those set 
forth on Section 2.1(k) of the Disclosure Schedules; 

(c) copies of any and all information not relating to the Business that is stored 
on Sellers’ computer systems, data networks or servers; 

(d) any Contract and any Lease, in each case, that is not an Assigned 
Contract; 

(e) any Equipment or other personal or real property that a Seller possesses or 
occupies pursuant to a Contract or Lease that is not an Assigned Contract; 

(f) any causes of action arising under chapter 5 of the Bankruptcy Code other 
than those set forth in Section 2.1(n) or that are not Purchased Assets; 

(g) all Employee Plans and any assets of such plans;  

(h) any rights, claims or causes of action of the Sellers under this Agreement, 
the Purchase Price hereunder,  and other agreements entered into in connection herewith; 

(i) any rights, deposits, refunds, rights of recovery, rights of set-off, rights of 
recoupment, claims or causes of action a Seller may have with respect to any Excluded Assets or 
any Excluded Liabilities;  

(j) all personnel records or other records of the Sellers that are required by 
law to remain in their possession, provided that complete and correct copies thereof related to 
Affected Employees are provided to Purchaser at Closing to the extent permitted by law; 

(k)  all personnel records or other records of employees that are not Affected 
Employees; 

(l) all of Sellers’ rights to receive refunds, payments or overpayments, 
clawbacks or other amounts (whether from a workers’ compensation administrator or otherwise) 
in respect of any and all workers’ compensation matters, claims, potential claims, purported 
claims and similar related items with respect to any employees that are not Affected Employees; 

(m) non-transferrable Permits;  

(n) all net operating losses of the Sellers and the Business, and any other Tax 
assets of the Sellers and the Business, as of or prior to the Closing Date;  

(o) all current and prior director and officer insurance policies of the Sellers 
and all rights of any nature with respect thereto, including all insurance recoveries thereunder 
and rights to assert claims with respect to any such insurance recoveries to the extent not used to 
pay any indebtedness of Sellers; 
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(p) any asset of Sellers that otherwise would constitute a Purchased Asset but 
for the fact that it is sold or otherwise disposed of in the Ordinary Course of Business of a Seller 
and in conformity with the terms and conditions of this Agreement, during the time from the 
Signing Date until the Closing Date, or Purchaser otherwise agrees to such disposition; 

(q) all prepaid expenses relating to the Business or any of the Purchased 
Assets to the extent related to any Contract and any Lease, in each case, that is not an Assigned 
Contract; and 

(r) in the event the Owned Real Property and/or the Fort Wayne Plastics 
Assets are sold to purchasers other than the Purchaser (or any of its designees) in transactions for 
which the Purchaser has provided its prior written consent, such sold assets.  

Section 2.3. Assumed Liabilities.  Upon the terms and subject to the conditions of this 
Agreement and the Sale Order, on the Closing Date, the Purchaser shall assume and agree to 
discharge, when due (in accordance with their respective terms and subject to the respective 
conditions thereof), only (collectively, the “Assumed Liabilities”): 

(a) the Encina Obligations; 

(b) all Liabilities and obligations of Sellers under the Assigned Contracts, 
including, without limitation, all pre-petition cure costs required to be paid pursuant to Section 
365 of the Bankruptcy Code in connection with the assumption and assignment of the Assigned 
Contracts (such pre-petition cure costs are, collectively, the “Cure Costs”);  

(c) any Liabilities for payables related to the operations of the Business 
arising in the Ordinary Course of Business and incurred (i) on or after the Petition Date and (ii) 
on or before the Closing Date in an amount not to exceed [$3 million] in the aggregate; 

(d) all Liabilities related to the WARN Act, to the extent applicable, with 
respect to employees of Sellers; 

(e) all Liabilities with respect to unpaid claims under section 503(b)(9) of the 
Bankruptcy Code in connection with any contract that is not an Assigned Contract in an amount 
not to exceed $200,000 in the aggregate; and 

(f) the Liabilities arising after the Closing Date exclusively with respect to the 
Purchased Assets or the operation of the Business following the Closing, including without 
limitation, all Taxes arising out of or related to the Purchased Assets or the operation of the 
Business for all Tax periods beginning on or after the Closing Date, and any other Purchase Price 
prorations pursuant to Section 3.2. 

Section 2.4. Excluded Liabilities.  Notwithstanding any provision in this Agreement 
to the contrary, the Purchaser shall not assume and shall not be obligated to assume or be obliged 
to pay, perform or otherwise discharge any Liability of any Seller or any Affiliate thereof, and 
the Sellers and their Affiliates shall be solely and exclusively liable with respect to all Liabilities 
of the Sellers or any Affiliate thereof, other than solely the Assumed Liabilities (collectively, the 
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“Excluded Liabilities”).  For the avoidance of doubt, the Excluded Liabilities include, but are 
not limited to, the following: 

(a) all professional fees and expenses for advisers of a Seller or its Affiliates, 
including advisers retained pursuant to an order of the Bankruptcy Court; 

(b) trade payables or general unsecured claims or any other Liability that is 
not an Assumed Liability of  Purchaser under this Agreement; 

(c) any Liability of a Seller, any of its Affiliates or any of its or their 
respective directors, officers, stockholders or agents (acting in such capacities), arising out of, or 
relating to, this Agreement or the Transactions, whether incurred prior to, at or subsequent to the 
Closing Date, including all finder’s or broker’s fees and expenses and any and all fees and 
expenses of any Representatives of any of them; 

(d) other than as specifically set forth herein, any Liability relating to events 
or conditions occurring or existing in connection with, or arising out of, the Business as operated 
on or prior to the Closing Date, or the ownership, possession, use, operation or sale or other 
disposition on or prior to the Closing Date of any Purchased Assets (or any other assets, 
properties, rights or interests associated, at any time on or prior to the Closing Date, with the 
Business); 

(e) other than Assumed Liabilities, any Liability to any Person at any time 
employed or retained by a Seller or any of its Affiliates at any time or to any such Person’s 
spouse, children, other dependents or beneficiaries, with respect to incidents, events, exposures 
or circumstances occurring at any time during the period or periods of any such Person’s 
employment by or retention with a Seller or any of its Affiliates, whenever such claims mature or 
are asserted, including all Liabilities arising (i) under or with respect to the Employee Plans, (ii) 
under any employment, wage and hour restriction, equal opportunity, discrimination, 
immigration or naturalization laws, (iii) under any collective bargaining laws, agreements or 
arrangements, (iv) in connection with any workers’ compensation or any other employee health, 
accident, disability or safety claims, (v) for salary, wages, benefits, vacation, expenses or other 
compensation or remuneration, (vi) out of acts or omissions with respect to such individuals, 
including employee claims of wrongful discharge or discrimination, (vii) as severance or similar 
liabilities, (viii) under employment contracts or similar agreements or arrangements or (ix) in 
connection with termination or attempted termination of employment; 

(f) any Liability relating to the Purchased Assets based on events or 
conditions occurring or existing on or prior to the Closing Date and connected with, arising out 
of or relating to (and including, in each case, those listed in the Disclosure Schedules): (i) 
Hazardous Substances or Environmental Laws, (ii) claims relating to employee health and safety, 
including claims for injury, sickness, disease or death of any Person, (iii) compliance with any 
Legal Requirement relating to any of the foregoing or (iv) any other actions, suits, proceedings, 
claims, investigations, applications or complaints relating to any of the foregoing; 

(g) any Liability of a Seller or any of its Affiliates under Title IV of ERISA; 

(h) any Liability of a Seller or any of its Affiliates under COBRA; 
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(i) any pension or retirement Liability of a Seller or its Affiliates to its current 
or former employees which are accrued as of the Closing Date, whether or not under any 
Employee Plan; 

(j) any Liability for Taxes of a Seller or any of its Affiliates or any member 
or equity owner of such Seller or Affiliate or for which such Seller or Affiliate may be liable; 

(k) any Liability relating to the violation of any Legal Requirement or Permit 
by Sellers; 

(l) any Liability incurred by a Seller or any of its Affiliates or its or their 
respective directors, officers, stockholders, equityholders, agents or employees (acting in such 
capacities) on or after the Closing Date; and 

(m) any Liability relating to or arising out of the ownership or operation of any 
Excluded Asset. 

Section 2.5. Delivery of Disclosure Schedules and Assumption/Rejection of 
Certain Contracts. 

(a) The Sellers shall deliver the Disclosure Schedules no later than May 24, 
2017 

(b) Assignment and Assumption at Closing. 

(i) Section 2.5(a) of the Disclosure Schedules sets forth a list of all 
executory Contracts (including all leases with respect to any leased property) to which, to 
the Knowledge of the Sellers, Sellers are a party, and which are to be included in the 
Assigned Contracts and the Cure Costs associated therewith.  From and after the date 
hereof until three (3) Business Days prior to the Auction, the Sellers shall make such 
deletions to Section 2.5(a) of the Disclosure Schedules as Purchaser shall, in its sole 
discretion, request in writing. Any such deleted Contract shall be deemed to no longer be 
an Assigned Contract.  All Contracts of Seller that are not listed on Section 2.5(a) of the 
Disclosure Schedules shall not be considered an Assigned Contract or Purchased Asset 
and shall be deemed “Rejected Contracts”. 

(ii) Sellers shall take all reasonable actions required to assign the 
Assigned Contracts to Purchaser (other than payment of Cure Costs, if so required). 

(iii) At Closing, (x) Sellers shall, pursuant to the Sale Order and the 
Assumption and Assignment Agreement or the Assumption and Assignment of Leases, as 
applicable, assume and assign to Purchaser (the consideration for which is included in the 
Purchase Price) each of the Assigned Contracts that is capable of being assumed and 
assigned, and (y) Purchaser shall pay promptly all Cure Costs (if any) in connection with 
such assumption and assignment (as agreed to among the various counterparties, 
Purchaser and Sellers, or as determined by the Bankruptcy Court) and assume and 
perform and discharge the Assumed Liabilities (if any) under the Assigned Contracts, 
pursuant to the lease assignment agreements, as applicable.   
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Section 4.2. Purchased Assets Subject to Further Bidding.  The Purchaser 
understands and agrees that each Seller is a debtor in possession in bankruptcy and will conduct 
the Auction, and that the Sellers shall use this Agreement as the base bid for the Purchased 
Assets (i.e., “stalking horse bid”).  The Purchaser shall be entitled to participate in the Auction 
beyond its base bid pursuant to this Agreement and the Bidding Procedures Order.   

Section 4.3. Break-up Fee and Expense Reimbursement.  Sellers acknowledge and 
agree that Purchaser has expended considerable time and expense in connection with this 
Agreement, and the negotiation thereof, and the identification and quantification of assets of 
Sellers, and that the entry into this Agreement provides value to Sellers’ chapter 11 estate by, 
among other things, inducing other parties to submit higher or better offers for the Purchased 
Assets.  In consideration therefor, the Bidding Procedures Order shall provide for the payment (i) 
of a cash break-up fee in an amount equal to One Million Seven Hundred and Fifty Thousand 
Dollars ($1,750,000) (the “Break-up Fee”) and (ii) an expense reimbursement in an amount 
equal to Purchaser’s actual reasonable fees, costs and expenses (including reasonable attorneys’ 
fees, other professional fees, and lender fees) in connection with the Transactions subject to a 
cap of Three Hundred Fifty Thousand Dollars ($350,000) (the “Expense Reimbursement”), in 
each case, in the event that Sellers consummate a transaction with a purchaser other than the 
Purchaser.  Notwithstanding anything in this Agreement to the contrary, commencing on the 
entry of the Bidding Procedures Order, the Sellers agree to pay the Purchaser the Break-up Fee 
and Expense Reimbursement in accordance with Section 9.2.  Payments for the Break-up Fee 
and Expense Reimbursement shall be granted administrative expense status under 
Sections 503(b) and 507(a)(2) of the Bankruptcy Code and not subordinated in right of payment 
to any claims under Section 507(b) of the Bankruptcy Code and will be paid by the Sellers as set 
forth herein. 

Section 4.4. Bid Procedures.  This Agreement is subject to consideration by Sellers of 
higher or better competing bids from Qualified Bidders for all or substantially all of the 
Purchased Assets, including in concert with other assets of the Sellers, in accordance with the 
Bidding Procedures Order.  On the Petition Date, Sellers shall seek the Bankruptcy Court’s 
approval of the Bidding Procedures Order, which shall include, among other things, the 
following bid procedures and bid protections for the submission and consideration of qualified 
bids: 

(a) in order for any bid to be a qualified bid (each a “Qualified Bid” and each 
Person submitting a Qualified Bid being a “Qualified Bidder”), it must be: 

(i) in writing;  

(ii) received by Sellers at their addresses set forth in Section 11.10 
hereof no later than the deadline for submitting a bid established by the Bidding Procedures 
Order, which shall be no less than five (5) calendar days prior to the Auction (the “Bid 
Deadline”); 

(iii) a firm, unconditional bid to purchase all or a portion of the 
Purchased Assets, provided, however that any bid to purchase only a portion of the Purchased 
Assets may only be a Qualified Bid to the extent that the value of such bid, in combination with 
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the value of other bids for other Purchased Assets, is in excess of the Excess Amount (defined 
below) over the Purchase Price, plus the Break Up Fee and the Expense Reimbursement, not 
subject to any contingencies as to the validity, effectiveness and/or binding nature of the offer, 
including, without limitation, further due diligence review or financing; 

(iv) a firm bid of at least One Million ($1,000,000.00) (the “Excess 
Amount”) over the Purchase Price, plus the Break Up Fee and the Expense Reimbursement; 

(v) accompanied by sufficient evidence satisfactory to counsel for the 
Company of the Qualified Bidder’s financial ability to timely close and post a 5% deposit; 

(vi) accompanied by a signed Contract substantially in the form of this 
Agreement, and marked to show any changes made to this Agreement; and 

(b) the Auction of Sellers’ assets shall occur within fifty (50) calendar days of 
the filing of the Petition Date; 

(c) all Qualified Bids must be received by Sellers no later than five (5) 
calendar days prior to the Auction; 

(d) Sellers shall provide Purchaser with copies of all Qualified Bids and 
supporting documentation submitted therewith, and shall provide any information received 
related to the terms and conditions of such Qualified Bids, within one (1) calendar day prior to 
the Auction; 

(e) Sellers shall evaluate all Qualified Bids received and shall determine 
which Qualified Bid reflects the highest or best offer as the Starting Auction Bid for the 
Purchased Assets.  Sellers shall announce their determination of the Starting Auction Bid twenty-
four (24) hours prior to the commencement of the Auction; 

(f) no bids shall be considered by Sellers unless a party timely submitted a 
Qualified Bid prior to the commencement of the Auction; 

(g) at the Auction, bidding will begin with the Starting Auction Bid and all 
Qualified Bidders may increase their respective bids as many times as they choose using bidding 
increments in the amount of at least Two Hundred Fifty Thousand Dollars ($250,000), payable in 
cash (except Purchaser shall be entitled to credit bid its Break-up Fee in any submitted Qualified 
Bids); 

(h) at the conclusion of the Auction, or as soon thereafter as practicable, the 
Sellers shall: (i) review each Qualified Bid on the basis of financial and contractual terms and the 
factors relevant to the sale process, including those factors affecting the speed and certainty of 
consummating the transactions contemplated hereby; and (ii) identify the highest or otherwise 
best offer(s) for the Purchased Assets received at the Auction (the “Highest Bid”, and the 
bidder(s) making such bid, the “Highest Bidder”). If Sellers desire to select a bid from an entity 
other than Purchaser that Purchaser believes is not the highest or best bid or that Purchaser 
believes was not from a Person qualified to participate in the Auction, Purchaser may object in 
the Bankruptcy Court to the selection of such bid as the Highest Bid; 
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properly qualified to do business in such state.  Each Seller is in good standing in each of the 
jurisdictions in which the ownership or leasing of its properties or the conduct of its business 
requires such qualification.  Each Seller has all requisite corporate or limited liability company 
power, authority, right and capacity to own or lease and operate its properties and assets now 
owned or leased and operated by it, including the Purchased Assets, and to carry on its business 
in all respects as currently conducted by it. Each Seller has all requisite corporate or limited 
liability company power, authority, right and capacity to enter into, execute and deliver this 
Agreement and, subject to the entry of the Sale Order, to carry out the Transactions in the 
manner contemplated by this Agreement.   

(b) Authorization.  The execution, delivery and performance of this 
Agreement, all ancillary agreements referred to herein and the Transactions have been duly and 
validly authorized by all requisite corporate, limited liability company or other proceedings of 
each Seller and, subject to the entry of the Sale Order, upon execution and delivery by the Sellers 
and the Purchaser, this Agreement and all ancillary agreements referred to herein shall constitute 
legal, valid and binding obligations of each Seller enforceable in accordance with their respective 
terms.  

(c) No Conflicts.  Subject to the entry of the Sale Order, neither the execution 
of this Agreement or any of the ancillary agreements referred to herein nor the performance by 
the Sellers of all of their obligations hereunder or thereunder will result in (A) a breach of any 
term or provision of, or constitute a default under, or conflict with or permit the acceleration of 
any obligation of a Seller under (i) its articles of incorporation, bylaws or other organizational 
documents, (ii) any Permit (other than any breach, default or conflict which, individually or in 
the aggregate, would not be material to the Business), or (iii) any Legal Requirement affecting a 
Seller or any of the Purchased Assets, or (B) the creation or imposition of any Encumbrance 
(other than Permitted Encumbrances) upon any of the Purchased Assets or the Business. Other 
than the Sale Order, no filing, consent, approval or other documentation is necessary from any 
Person to enable either of the Sellers to complete the Transactions pursuant to this Agreement or 
any of the ancillary agreements referred to herein in compliance with all existing obligations, 
Permits and Legal Requirements, and any other obligations or agreements which affect the 
Purchased Assets. 

(d) No Proceedings.  Except as set forth in Section 5.1(d) of the Disclosure 
Schedules and except related to trade and non-trade payables incurred in the Ordinary Course of 
Business, there are no pending or, to the Knowledge of the Sellers, threatened actions, suits, 
proceedings, claims, investigations, applications or complaints (whether or not purportedly on 
behalf of the Sellers) against or affecting the Sellers, which in any way relate to or involve or 
could adversely affect the Purchased Assets, in law or in equity, which could affect the validity 
of this Agreement, the title to the Purchased Assets, the value of the Purchased Assets or the 
conveyance of any of the Purchased Assets to the Purchaser. 

(e) No Options.  Other than the Purchaser, no Person has any written or oral 
agreement or option for the purchase or acquisition of all or any of the Purchased Assets.  Other 
than the Sale Order, each Seller has obtained all consents necessary to the Transactions including 
the sale of the Purchased Assets to the Purchaser. 
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(f) Legal Requirements; Permits.  No Seller is in violation of any Legal 
Requirement applicable to the operation of the Business, except as may be set forth in Section 
5.1(f) of the Disclosure Schedules.  No Seller has received any written notification from any 
Governmental Authority asserting that it is not in compliance with any Legal Requirement 
applicable to the operation of the Business.  Each Seller holds all Permits necessary to carry on 
the Business as currently conducted by it or to own or lease any of its property or assets utilized 
by it as such property or assets are currently owned, leased or utilized.  Each Permit is valid, 
subsisting and in full force and effect and no Seller is in material default or breach of such Permit 
and no material proceeding is pending or, to the Knowledge of the Sellers, threatened to revoke 
or limit any Permit.  

(g) Title to Purchased Assets; Sufficiency of Assets. As of the Closing Date, 
the Sellers will have good and valid title to, or in the case of Leased or licensed assets, good and 
valid leasehold interests or licenses to, the Purchased Assets, free and clear of all Encumbrances 
except for Permitted Encumbrances, and at Closing shall convey the Purchased Assets (other 
than the Real Property) to Purchaser free and clear of all Encumbrances.  Sellers have good, 
valid and marketable fee simple title to the Owned Real Property, free and clear of any 
Encumbrance except as to the Encumbrances, if any, specifically disclosed on Section 5.1(g)(i) 
of the Disclosure Schedules and at Closing shall convey the Real Property to Purchaser free and 
clear of all Encumbrances except any specified on Section 5.1(g)(ii) of the Disclosure Schedules. 
The Purchased Assets constitute all of the assets, rights and properties, tangible or intangible, 
real or personal, (i) which are used in connection with the operation of the Business, as operated 
on the date hereof, and (ii) which are necessary and sufficient to conduct the Business 
substantially in the manner conducted as of date hereof, in each case, other than the Excluded 
Assets.  

(h) Leases.  The Existing Leases and the Existing Real Property Leases 
(including any amendments, modifications or supplements thereto) disclosed to the Purchaser 
pursuant to Section 5.1(h) of the Disclosure Schedules are the only Leases by any Seller with 
respect to real property.  The applicable Seller has title to each Existing  Lease and Existing Real 
Property Lease and a good and valid leasehold interest in the real or personal property licensed 
thereunder (subject to the terms of the applicable Lease governing its interests therein), in each 
case free and clear of all Encumbrances (other than Permitted Encumbrances).  Each Existing 
Lease and Existing Real Property Lease (i) is the legal, valid, binding and enforceable obligation 
of the Seller that is lessee thereunder, (ii) to the Knowledge of the Sellers, is in full force and 
effect and the binding obligation of the other parties thereto and (iii) will, if designated as an 
Assigned Contract, continue to be the legal, valid, binding, and enforceable obligation of the 
Purchaser following the consummation of the Transactions.  At the time of Closing, there will 
not exist any default or event which, with the passage of time or the giving of notice or both, 
would constitute a default in the performance and/or observance of the obligations on the part of 
a Seller under any of the Existing  Lease and Existing Real Property Lease.  No Seller has 
assigned, subleased, transferred, conveyed, mortgaged, deeded in trust or encumbered any 
interest in the leasehold or subleasehold created by such Lease. 

(i) Contracts.  Section 5.1(i) of the Disclosure Schedules lists all Contracts 
(including any amendments, modifications or supplements thereto) which are material to the 
Sellers’ Business (the “Existing Contracts”), and except as disclosed on Section 5.1(i) of the 
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Disclosure Schedules (i) at Closing there will not be any Contracts material to the Sellers or the 
Business other than the Existing Contracts and any additional Contracts entered into in the 
Ordinary Course of Business after filing of the Chapter 11 Cases; (ii) no Seller is a party to, and 
no Seller is or on Closing will be bound or affected by, any Contracts material to the Sellers’ 
Business except the Existing Contracts and any additional Contracts entered into in the Ordinary 
Course of Business after filing of the Chapter 11 Cases; (iii) no Seller has given or received 
notice of any default with respect to the Existing Contracts, and no Seller is in default under any 
of the Existing Contracts that, in each case, is required to be cured other than through payment of 
the applicable Cure Costs; (iv) at the time of Closing, there will not exist any default or event 
which, with the passage of time or the giving of notice or both, would constitute a default in the 
performance and/or observance of the obligations on the part of a Seller under any of the 
Existing Contracts that, in each case, will be required to be cured other than through payment of 
the applicable Cure Costs; and (v) each of the Existing Contracts is in full force and effect and is 
a valid and binding obligation as to the applicable Seller, and, to the Knowledge of the Sellers, 
the other parties thereto, unamended by oral or written agreement, and each of the Sellers is 
entitled to the full benefit and advantage of each of the Existing Contracts to which it is a party 
in accordance with the terms thereof.  

(j) Financial Statements.  Attached as Section 5.1(j) of the Disclosure 
Schedules are the audited or unaudited, as the case may be, consolidated balance sheets of the 
Sellers as of December 31, 2016 and December 31, 2015, and the audited or unaudited, as the 
case may be, related income statement, statements of operations, changes in stockholders’ equity 
and cash flows for the years ended December 31, 2015 and December 31, 2016 (the “Financial 
Statements”).  

(k) [reserved]  

(l) No Undisclosed Liabilities.  No Seller has any material Liabilities, except 
Liabilities (i) set forth in the Financial Statements; (ii) incurred in the Ordinary Course of 
Business and not required under GAAP to be reflected on the Financial Statements; (iii) incurred 
since December 31, 2016 in the Ordinary Course of Business or as required by applicable Legal 
Requirement;  (iv) incurred in connection with this Agreement or the Transactions; or (v) set 
forth in Section 5.1(d) of the Disclosure Schedules . 

(m) Brokers.  Any fee or commission due to any broker or agent retained by 
the Sellers in respect of this Agreement or the Transactions will be paid by the Sellers, and the 
Purchaser will not be liable for or suffer any losses in respect of any claims with respect to any 
such fee or commission. 

(n) Environmental Matters. 

(i) Sellers are currently and have been in compliance in all material 
respects with all Environmental Laws and have not received from any Person any:  
(i) Environmental Notice or Environmental Claim; or (ii) written request for information 
pursuant to Environmental Law, which, in each case, either remains pending or 
unresolved, or is the source of ongoing obligations or requirements as of the Closing 
Date. 
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(ii) Except as would not have a Material Adverse Effect, Sellers have 
obtained and are in compliance in all material respects with all Environmental Permits 
(each of which is disclosed in Section 5.1(n)(ii) of the Disclosure Schedules necessary for 
the ownership, lease, operation or use of the business or assets of Sellers and all such 
Environmental Permits are in full force and effect and shall be maintained in full force 
and effect by Sellers through the Closing Date. 

(iii) Section 5.1(n)(iii) of the Disclosure Schedules contains a complete 
and accurate list of all active or abandoned aboveground or underground storage tanks 
owned or operated by Sellers. 

(iv) Sellers have provided or otherwise Made Available to Purchaser 
and listed in Section 5.1(n)(iv) of the Disclosure Schedules all environmental reports and 
studies and other similar documents with respect to the Purchased Assets. 

(v) Notwithstanding anything to the contrary in this Section 5.1(n), 
with respect to Real Estate that the Sellers do not own, any representation contained 
herein shall be made only to Knowledge of the Sellers. 

(o) Intellectual Property Matters. 

(i) The Sellers own or have valid rights to use all of the Intellectual 
Property necessary to conduct, or used by them in the operation of, the Business as 
currently conducted. Section 5.1(o)(i) of the Disclosure Schedules lists all (i) registrations 
for such Intellectual Property owned by the Sellers, (ii) pending applications to register 
any such Intellectual Property owned by the Sellers, (iii) material unregistered such 
Intellectual Property owned by the Sellers, (iv) Domain Names owned by the Sellers, (v) 
software owned by the Sellers, (vi) material contracts, licenses and agreements (including 
settlements and covenants not to sue) with respect to such Intellectual Property owned by 
the Sellers pursuant to which a Seller has granted any Person the right to reproduce, 
distribute, market or otherwise exploit such Intellectual Property (other than a Seller’s 
customer end user agreements entered into with any of its customers in the Ordinary 
Course of Business) and (vii) material contracts, licenses and agreements (including 
settlements and covenants not to sue) pursuant to which the Sellers have been granted the 
right to use Intellectual Property by any Person. The Sellers are the sole and exclusive 
beneficial and, with respect to applications and registrations, record owner of all of the 
Intellectual Property items set forth in Schedule 5.1(o)(i) of the Disclosure Schedules, all 
such Intellectual Property is subsisting, valid, and enforceable and all fees necessary to 
maintain Intellectual Property registrations and applications in good standing have been 
paid. 

(ii) There is no action, suit, proceeding, claim, investigation or 
complaint pending, or, to the Knowledge of the Sellers, threatened against any Seller that 
(A) challenges (y) the validity or ownership of any Intellectual Property owned by the 
Sellers or (z) a Seller’s use of any Intellectual Property or (B) alleges infringement, 
dilution, misappropriation or other violation of the Intellectual Property of any Person by 
any Seller.  To the Knowledge of the Sellers, no third Person’s operations or products 
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infringe any Intellectual Property owned by or exclusively licensed to the Sellers in any 
material respect.  To the Knowledge of the Sellers, a Seller’s operations and products do 
not infringe, dilute, misappropriate or otherwise violate the Intellectual Property of any 
third Person and there is no valid basis for such a claim. No Seller has received during the 
two (2) year period preceding the date hereof any written claim of infringement, dilution, 
misappropriation or other violation with respect to any Intellectual Property owned by 
any third Person. 

(iii) The Intellectual Property, including rights to use the Intellectual 
Property of any Person under a license, included in the Purchased Assets constitutes all 
material Intellectual Property owned, used or held for use in the conduct of the Business.  
No current or former Affiliate, partner, director, stockholder, officer or employee of any 
Seller will, after giving effect to the Transactions, own or retain any rights to use any of 
the Intellectual Property owned, used or held for use by the Sellers in the conduct of the 
Business.   

(p) Insurance.  Section 5.1(p) of the Disclosure Schedules sets forth a 
complete list of all insurance policies with respect to which a Seller is a party, a named insured 
or otherwise the beneficiary of coverage. 

(q) Tax Matters.  Except as set forth in Section 5.1(q) of the Disclosure 
Schedules: 

(i) All sales or use tax returns of each Seller have been timely filed in 
accordance with Legal Requirements, and all such Tax Returns are true, complete and 
accurate in all material respects. Each Seller has timely paid, or caused to be paid, all 
Taxes for which it is liable. 

(ii) No federal, state, local or foreign audits or other proceedings are 
pending or being conducted, nor has a Seller received in the last three (3) years any (A) 
notice in writing from any Governmental Authority that any such audit or other 
proceeding is pending, threatened or contemplated or (B) notice of deficiency or 
proposed adjustment for any Tax proposed, asserted or assessed by any Governmental 
Authority against a Seller with respect to any material Taxes or any material Tax Return 
filed by or with respect to a Seller.  In the last three (3) years, no Seller has engaged in 
any administrative audit, administrative appeal or judicial contest of any Tax matter. 

(iii) There are no liens for Taxes upon any of the Purchased Assets, 
other than liens for Taxes not yet due and payable. 

(iv) Each Seller has withheld and paid all Taxes required to have been 
withheld and paid in connection with amounts paid or owing to any employee, 
independent contractor, creditor, stockholder or other third party, and all Tax Returns 
required with respect thereto have been properly complete and timely filed.  

(v) No Seller has received written notice of any claim by any 
Governmental Authority in a jurisdiction where a Seller has not filed Tax Returns that the 
Business or a Seller may be subject to taxation by that jurisdiction. 
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(vi) No Seller is a “foreign corporation”, “foreign partnership”, 
“foreign trust”, “foreign estate”, “foreign person”, “Affiliate” of a “foreign person” or a 
“United States intermediary” of a “foreign person” within the meaning of the IRC 
Sections 897 and 1445. 

(r) Key Customers and Suppliers. Since December 31, 2016, no Key 
Customer has cancelled or otherwise terminated or, whether or not an automatic renewal 
provision exists in a Contract with such Key Customer, refused or purported to refuse to renew 
the term of its relationship with the Sellers or materially changed the pricing or other terms of the 
business it conducts with the Sellers and no such Key Customer has notified the Sellers in 
writing that it intends to cancel, terminate or, whether or not an automatic renewal provision 
exists in a Contract with such Key Customer, refuse to renew the term or materially change the 
pricing or other terms of its business or Contract with the Sellers.  Since December 31, 2016, no 
Key Supplier has cancelled or otherwise terminated or, whether or not an automatic renewal 
provision exists in any Contract with such Key Supplier, refused or purported to refuse to renew 
the term of such Contract or materially  changed the pricing or other terms of such Contract and 
no such Key Supplier has notified the Sellers in writing that it intends to cancel, terminate or, 
whether or not an automatic renewal provision exists in such Contract, refuse to renew the term 
or materially reduce or change the pricing or other terms of such Contract.   

(s) Sale Order.  Immediately prior to Closing, the Sellers will have the 
instruments of transfer contemplated by Section 8.2, and, upon delivery to the Purchaser on the 
Closing Date of such instruments of transfer, and subject to the terms of the Sale Order, the 
Sellers will thereby transfer to the Purchaser, good title to all of the Purchased Assets, free and 
clear of all Encumbrances pursuant to section 363 of the Bankruptcy Code, except for the 
Assumed Liabilities and for Permitted Encumbrances. The Purchased Assets are sufficient to 
permit the Purchaser or its permitted designees to operate the Business from and after the 
Closing Date in substantially the same manner as the Business is currently being operated by the 
Sellers. 

(t) Affiliate Transactions.  No director or officer (other than in their capacity 
as such) or Affiliate of any Seller (other than the other Seller or any of their respective 
Subsidiaries) (a) is a competitor, creditor, debtor, customer, distributor, supplier or vendor of any 
Seller, (b) is a party to any Existing Contract with any Seller that results in payment or receipt by 
the Business of more than $100,000 per annum in the aggregate, (c) has any Action against any 
Seller, (d) has a loan outstanding from any Seller or (e) owns any assets that are used in the 
Business. 

(u) Inventory.  Sellers do not hold any Inventory on consignment.  The 
substantial majority of all Inventory is useable or saleable, except as has been written down on 
the face of the Financial Statements. 

(v) Receivables.  To the Knowledge of Sellers, all Accounts Receivable (i) 
arose from bona fide sales transactions in the ordinary course of business consistent with past 
practice and are payable on ordinary trade terms, (ii) are legal, valid and binding obligations of 
the respective Sellers enforceable in accordance with their respective terms, (iii), (iv) do not 
represent obligations for goods sold on consignment, on approval or on a sale-or-return basis or 
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subject to any other repurchase or return arrangement, and (v) are not the subject of any Actions 
or order by a Government Authority brought by or on behalf of Sellers. 

(w) Disclosure.  No representation or warranty by the Sellers contained in this 
Agreement (including the Disclosure Schedules) or any writing to be furnished by the Sellers to 
the Purchaser or any of its Representatives pursuant to the provisions hereof contains or will 
contain any untrue statement of material fact or omits or will omit to state any material fact 
necessary, in light of the circumstances under which it was made, in order to make the statements 
herein or therein not misleading; provided, however, that nothing in this Section 5.1(w) shall 
apply to the Sellers’ Financial Statements. 

(x) No Other Representations or Warranties.  Except for the representations, 
warranties and covenants of Sellers expressly contained herein, neither Sellers nor its 
representatives, nor any other Person, makes any other express or implied warranty (including, 
without limitation, any implied warranty of merchantability or fitness for a particular purpose) on 
behalf of Sellers, including, without limitation, (a) the probable success or profitability of 
ownership, use or operation of the Purchased Assets by Purchaser after the Closing, (b) the 
probable success or results in connection with the Bankruptcy Court and the Sale Order, (c) the 
value, use or condition of the Purchased Assets, which are being conveyed hereby on an “As Is”, 
“Where Is” condition at the Closing Date, without any warranty whatsoever (including, without 
limitation, any implied warranty of merchantability or fitness for a particular purpose). 

Section 5.2. Representations and Warranties of the Purchaser.  The Purchaser 
hereby represents and warrants to and in favor of the Sellers as follows: 

(a) Organization.  The Purchaser is duly formed, subsisting and in good 
standing under the laws of the State of Delaware and is properly qualified to do business in such 
state. The Purchaser has all requisite corporate power, authority, right and capacity to own or 
lease and operate its properties and assets now owned or leased and operated by it and to carry 
on its business in all respects as currently conducted by it. The Purchaser has all requisite 
corporate power, authority, right and capacity to enter into, execute and deliver this Agreement 
and, subject to the entry of the Sale Order, to carry out the Transactions in the manner 
contemplated by this Agreement. 

(b) Authorization.  The execution, delivery and performance of this 
Agreement, all ancillary agreements referred to herein and the Transactions have been duly and 
validly authorized by all requisite corporate or other proceedings of the Purchaser and, subject to 
the entry of the Sale Order, upon execution and delivery by the Sellers and the Purchaser, this 
Agreement and all ancillary agreements referred to herein shall constitute legal, valid and 
binding obligations of the Purchaser enforceable in accordance with their respective terms. 

(c) No Conflicts.  Neither the execution of this Agreement nor the 
performance by the Purchaser will result in a breach of any term or provision, or constitute a 
default under, or conflict with or cause the acceleration of any material obligation of the 
Purchaser under (i) the constituent documents or bylaws of the Purchaser, (ii) any Permit 
applicable to the Purchaser, (iii) any order to which the Purchaser is bound or (iv) any Legal 
Requirement affecting the Purchaser. Other than the Sale Order, no consent, approval or other 
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Purchased Assets, the Business and the Assumed Liabilities as shall be reasonably requested by 
the Purchaser or its Representatives, including all such information as shall be reasonably 
necessary to enable the Purchaser or its Representatives to (i) verify the accuracy of the Sellers’ 
representations and warranties contained in this Agreement, (ii) verify that each Seller has 
complied with the covenants contained in this Agreement and (iii) determine whether the 
conditions set forth in Article VII have been satisfied.  Each Seller shall use its commercially 
reasonable efforts to cause its outside accountants and outside counsel to cooperate with the 
Purchaser in its investigation.  It is acknowledged and understood that no investigation by the 
Purchaser or its Representatives or other information received by the Purchaser or its 
Representatives shall operate as a waiver or otherwise affect any representation, warranty or 
other agreement given or made by the Sellers in this Agreement.   

(b) Between the date hereof and the Closing Date, the Sellers shall (i) 
maintain the Purchased Assets in the Ordinary Course of Business (including, if unable to be 
fixed, replacing the Purchased Assets which are out of order or use with reasonably equivalent 
Equipment from Sellers’ Inventory or, if no such Inventory remains, by purchasing reasonably 
equivalent Equipment) and (ii) operate the Business in the Ordinary Course of Business and shall 
not, except as required or expressly permitted pursuant to the terms hereof or as the Purchaser 
shall consent in writing or as may be approved by order of the Bankruptcy Court, enter into any 
material transaction, other than in the Ordinary Course of Business. Consistent with the 
foregoing and to the extent permitted or required by the Chapter 11 Cases, the Sellers shall use 
reasonable best efforts to continue operating the Business as a going concern, to maintain the 
business organization of the Business intact and to preserve the goodwill of the manufacturers, 
suppliers, contractors, licensors, employees, customers and others having business relations with 
the Business.   

(c) Except as otherwise expressly provided in this Agreement (and without 
limiting the covenants in Section 6.1(b), or with the prior express written approval of the 
Purchaser, in its sole and absolute discretion, each of the Sellers shall not, and shall not cause or 
permit any of its Subsidiaries to: 

(i) other than (A) the sale of Inventory for fair value in the Ordinary 
Course of Business, and (B) the sale of the Owned Real Property in Denison, Texas and 
the sale of the Fort Wayne Plastics Assets, in each case, to a purchaser other than the 
Purchaser and pursuant to a transaction for which the Purchaser has provided its prior 
written consent, sell, lease (as lessor), license out any Intellectual Property, transfer or 
otherwise dispose of (including any transfer from the Business to any Affiliates), or 
mortgage or pledge, or impose or suffer to be imposed, any Encumbrance on (other than 
Assumed Liabilities) any of the Purchased Assets or any interests therein; 

(ii) other than in the Ordinary Course of Business, purchase or acquire 
a license or lease to any assets; 

(iii) delay payment of any undisputed or not-allowed account payable 
or other Liability of the Business, in each case, which accrued after the Petition Date, 
beyond its due date, specifically excluding payables that are routinely delayed in cases 
like the Chapter 11 Cases, including, without limitation, payables allegedly due pursuant 
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to 11 U.S.C. § 503(b)(9), payables subject to motions for allowance of administrative 
expenses, payables to retained professionals, and/or payables that the Sellers’, acting 
reasonably and in good faith, dispute; 

(iv) fail to maintain any of the Purchased Assets in good condition, 
reasonable wear and tear excepted; 

(v) forgive, cancel or waive, or fail to enforce, any right of material 
value that is included in the Purchased Assets: 

(vi) institute any new, or any increase (including any increase in 
coverage) in any existing, profit-sharing, bonus, incentive, deferred compensation, 
severance insurance, pension, retirement, medical, hospital, disability, welfare or other 
Employee Plan with respect to directors, officers or employees; 

(vii) change the compensation (including salary, bonus or incentive 
compensation) of, or otherwise enter into new arrangements or Contracts with or provide 
any loans or advances to any of the directors, officers, employees of, or independent 
contractors or consultants to, a Seller, or any Affiliate of any of the foregoing; 

(viii) enter into any collective bargaining, employment, deferred 
compensation, severance, consulting, independent contractor, nondisclosure, non-
competition or similar agreement (or negotiate, renew or amend any such agreement) to 
which a Seller is a party or affecting or involving the Business or involving any of its or 
its Subsidiaries’ directors, officers or employees in his or her capacity as a director, 
officer or employee; 

(ix) make, change or rescind any material election in relation to Taxes, 
adopt or change any method of accounting relating to Taxes, enter into any closing 
agreement or settle any claim or assessment relating to Taxes or make any material 
amendment to any Tax Return;  

(x) declare, set aside, make or pay any dividend or other distribution in 
respect of the capital stock, membership interests or other equity interests of a Seller, or 
repurchase, redeem or otherwise acquire any outstanding shares of the capital stock, 
membership interests or other securities of, or other ownership interests in, a Seller; 

(xi) transfer, issue, sell or dispose of any shares of capital stock or 
other securities of a Seller; 

(xii) grant or exercise options, warrants, calls or other rights to purchase 
or otherwise acquire shares of the capital stock or other securities of a Seller; 

(xiii) create any Encumbrance for the benefit of a third party (including 
its Affiliates and Representatives) over any of the Purchased Assets except any 
Encumbrance that (i) secures any debtor-in-possession financing approved by the 
Bankruptcy Court, (ii) is inconsequential and immaterial or does not affect the Purchased 
Assets or (iii) is inchoate and arises in the Ordinary Course of Business; 
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(xiv) make any payment, or otherwise remit any monies, to a Seller or 
its Affiliates for any purpose whatsoever, other than allocation and payment of general 
overhead expenses in the Ordinary Course of Business; 

(xv) change any accounting policy or practice except in the Ordinary 
Course of Business; 

(xvi) amend its articles of incorporation or bylaws, operating agreement 
or comparable organization documents in any material respect; or  

(xvii) discuss or enter into any agreement or commitment to take any 
action prohibited by this Section 6.1(c). 

Section 6.2. Bankruptcy Covenants.  From and after the date hereof, the Sellers 
and/or the Purchaser, in each case as indicated below, covenant and agree as follows: 

(a) On the Petition Date, the Sellers shall file, or cause to be filed, with the 
Bankruptcy Court, the Sale Motion. 

(b) The Sellers and the Purchaser each shall act promptly, diligently and in 
good faith, and use their respective best efforts, in pursuing entry of the Bidding Procedures 
Order and the Sale Order, and otherwise effectuating and consummating the Transactions, 
including the sale of the Purchased Assets to the Purchaser, under the terms and conditions of 
this Agreement, in each case as soon as practicable, but in any case within the applicable 
timeframes contemplated by this Agreement, including, without limitation, promptly, diligently 
and in good faith, and using their respective best efforts in: 

(i) preparing and filing appropriate supporting papers; 

(ii) furnishing available supporting testimony or other evidence; 

(iii) contesting any applicable objections;  

(iv) responding to any applicable discovery requests; and 

(v) contesting any applicable appeals or related relief. 

(c) In the event an appeal is taken or a stay pending appeal is granted from 
either the Bidding Procedures Order or the Sale Order, the Sellers shall immediately notify the 
Purchaser of such appeal or stay order and shall promptly provide to the Purchaser a copy of the 
related notice of appeal or order of stay.  The Sellers shall also provide the Purchaser with 
written notice of any motion or application filed in connection with any appeal from either of 
such orders. 

(d) From and after the date hereof, and to the extent the Purchaser is the 
successful bidder at the Auction, no Seller shall take any action that is intended to or does result 
in, or fail to take any action the intent of which failure to act would or does result in, the reversal, 
voiding, modification or staying of the Bidding Procedures Order or the Sale Order. 
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(e) In the Sale Motion, the Sellers shall, among other things, request that the 
Bankruptcy Court grant the following relief: 

(i) authorizing and approving the assumption and assignment of any 
Assigned Contracts to the Assignee, pursuant to section 365 of the Bankruptcy Code, and 
requiring the Sellers to pay any and all Cure Costs associated with the Assigned 
Contracts; 

(ii) finding that adequate assurance of future performance has been 
provided under section 365 of the Bankruptcy Code with respect to Assigned Contracts;   

(iii) within the timeframe set forth in Section 6.11, require each Seller 
to effect a change in the caption of the Seller’s bankruptcy case so that “Katy”, 
“Continental Commercial” and “Fort Wayne Plastics,” the corporate or limited liability 
company names of other Subsidiaries and similar names and phrases do not appear in 
such caption. 

(f) The Sellers shall take such action as is reasonably necessary or appropriate 
to effect the assignment of Assigned Contracts to the Purchaser as contemplated by this 
Agreement, including, without limitation, executing lease assignment agreements substantially in 
the form attached as Exhibit A hereto and other assignment or other documents, and providing 
required or appropriate notices, in each case in forms reasonably satisfactory to the Purchaser. 

(g) In the case of licenses, Permits, approvals, authorizations, Leases, 
Contracts, agreements and other commitments included in the Purchased Assets (i) that cannot 
be transferred or assigned effectively without the consent of third parties, which consent has not 
been obtained prior to the Closing (after giving effect to the Sale Order and the Bankruptcy 
Code), the Sellers shall, subject to any approval of the Bankruptcy Court that may be required, 
reasonably cooperate with the Purchaser in endeavoring to obtain such consent and, if any such 
consent is not obtained, the Sellers shall, following the Closing, and subject to any approval of 
the Bankruptcy Court that may be required, cooperate with the Purchaser in all reasonable 
respects, at sole cost to the Purchaser, to provide to the Purchaser the benefits thereof in some 
other manner, including sub-licensing to the Purchaser or any other way allowing the Purchaser 
to use the relevant licenses, certificates, approvals, authorizations, Leases, Contracts, agreements 
and other commitments for the period necessary to conduct the Business pertaining to the 
Purchased Assets in the Ordinary Course of Business, or (ii) that are otherwise not transferable 
or assignable (after giving effect to the Sale Order and the Bankruptcy Code), the Sellers shall, 
following the Closing, and subject to any approval of the Bankruptcy Court that may be required, 
reasonably cooperate with the Purchaser to provide to the Purchaser the benefits thereof in some 
other manner, including the exercise of the rights of the Sellers thereunder or sub-licensing to the 
Purchaser or any other way allowing the Purchaser to use the relevant licenses, certificates, 
approvals, authorizations, Leases, Contracts, agreements and other commitments for the period 
necessary to conduct the Business pertaining to the Purchased Assets in the Ordinary Course of 
Business.   

(h) For a period of three (3) months after the Closing, or so long as 
performance is possible, which is shorter, Sellers shall use its reasonable efforts to take, or cause 
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to be taken, all appropriate action, do or cause to be done all things necessary, proper or 
advisable to provide the Purchaser and its Representatives reasonable access during the Seller’s 
regular hours upon reasonable advance notice and under reasonable circumstances, subject to 
restrictions under Legal Requirements, to the books and records of the Sellers to the extent 
necessary for the preparation of financial statements or regulatory filings of the Purchaser and its 
Affiliates in respect of periods ending on or prior to the Closing, or in connection with any legal 
proceedings. Purchaser and its Representatives shall be solely responsible for any costs or 
expenses incurred by them pursuant to the preceding sentence.  Notwithstanding the foregoing, 
the Sellers may notify the Purchaser in writing that the Sellers intend to destroy all such books 
and records and offering the Purchaser the right to take possession of the same.  If the Purchaser 
does not notify the Sellers of its intention to take possession of all such books and records, and 
actually take possession thereof within twenty-one (21) days after receipt of the Sellers’ notice, 
and if the Sellers did make such books and records available in good faith so as to enable the 
Purchaser to take possession thereof within such time frame, the Sellers may destroy such books 
and records without any further obligations under this Section 6.2(h). 

Section 6.3. Covenants of the Purchaser.  For a period of three (3) years after the 
Closing, or so long as the Chapter 11 Cases remain open and pending, which is shorter, the 
Purchaser will give each Seller and its Representatives reasonable access during the Purchaser’s 
regular hours upon reasonable advance notice and under reasonable circumstances, subject to 
restrictions under Legal Requirements, to the books and records of the Business to the extent 
necessary for the preparation of financial statements or regulatory filings of the Sellers and its 
Affiliates in respect of periods ending on or prior to the Closing, or in connection with any legal 
proceedings. Each Seller and its Representatives shall be solely responsible for any costs or 
expenses incurred by them pursuant to the preceding sentence.   

Section 6.4. Joint Obligations.  Each party hereto shall use its commercially 
reasonable efforts to obtain all Permits and consents of any Persons that may be or become 
necessary for its execution and delivery of, and the performance of its obligations pursuant to, 
this Agreement.  The parties hereto will not take any action that would have the effect of 
delaying, impairing or impeding the receipt of any required Permits or consents.  Each party 
hereto agrees to cooperate in obtaining any other Permits or consents which may be required in 
connection with the Transactions.  Notwithstanding the foregoing or any other covenant herein 
contained, nothing in this Agreement shall be deemed to require the Purchaser to commence any 
litigation against any entity in order to facilitate the consummation of any of the Transactions or 
to defend against any litigation brought by any Governmental Authority or other Person seeking 
to prevent the consummation of, or impose limitations on, any of the Transactions.  Should a 
party hereto receive a payment due to the other party by the terms of this Agreement or 
otherwise, the first party shall promptly notify the other party of such payment and shall remit 
such payment to the other party promptly following discovery and confirmation that the payment 
rightfully belongs to the other party.   

Section 6.5. Confidentiality.  Subject to the requirements of the Bankruptcy Code or 
as may be imposed by the Bankruptcy Court or as otherwise required by Legal Requirements, 
from and after the Closing: (a) the Sellers shall not, and shall cause their Affiliates and 
Representatives not to, directly to indirectly, use, disclose, reveal, divulge, furnish or make 
accessible to anyone any confidential information (including trade secrets, customer lists, 
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marketing plans and pricing information) of each of the Sellers relating to the Business or the 
Purchased Assets; (b) in the event a Seller or an Affiliate or Representative thereof shall be 
legally compelled to disclose any such information, such Seller shall provide the Purchaser with 
prompt written notice of such requirement to the extent legally permitted so that the Purchaser 
may seek a protective order or other remedy; and (c) in the event that such protective order or 
other remedy is not obtained, such Seller or its Affiliates or Representatives shall furnish only 
such information as is legally required to be provided. 

Section 6.6. Insurance.  Through the Closing, the Sellers shall maintain (including 
necessary renewals thereof) insurance policies against risk and liabilities to the extent and in the 
manner and at the levels heretofore maintained by the Sellers with respect to the Business and 
the Purchased Assets. 

Section 6.7. Notice of Default.  Each Seller shall, within three (3) Business Days of 
receipt thereof, provide to the Purchaser:  (i) a copy of any notices of any default received in 
respect of any of the Existing Contracts or Existing Real Property Leases after the date of this 
Agreement and (ii) state or federal environmental orders that would reasonably be expected to 
result in a material liability issued by any Governmental Authorities having jurisdiction relating 
to the Business or the Purchased Assets. 

Section 6.8. Approvals.  Whenever in this Agreement it is stated that the approval or 
consent of a party is required, it is understood that, except where otherwise specifically so stated, 
such approval or consent shall be in writing, and shall not be unreasonably withheld or delayed. 

Section 6.9. Employee Benefits. 

(a) Prior to the Closing Date, subject to an interview to determine that an 
employee is reasonably qualified to perform, which interview may be conducted by the 
Purchaser during business hours in a manner not to unreasonably disturb the Sellers’ business, 
the Purchaser intends to offer to employ, effective as of the Closing Date, all who are actively 
employed in the Business on the date hereof exclusive of certain employees performing 
accounting and finance functions.  Such offers of employment shall be on terms and conditions 
which are consistent with the Purchaser’s policies and procedures.  Any employee of a Seller 
who accepts such an offer and commences employment with the Purchaser as of the Closing 
Date is referred to herein as an “Affected Employee.” 

(b) Each Affected Employee shall receive credit for purposes of eligibility to 
participate and vesting under any Employee Plan, policy and arrangement established or 
maintained by the Purchaser or any of its Affiliates after the Closing (the “Purchaser Benefit 
Plans”) in which an Affected Employee participates on or after the Closing for service with a 
Seller to the same extent recognized by such Seller under a comparable Employee Plan 
immediately prior to the Closing; provided, that, such crediting of service shall not operate to 
duplicate any benefit. With respect to any Purchaser Benefit Plan that is a welfare benefit plan, 
program or arrangement, the Purchaser or its Affiliate shall use commercially practicable efforts 
to (i) waive, or cause its insurance carrier to waive, all limitations as to pre-existing, waiting 
period or actively-at-work conditions, if any, with respect to participation and coverage 
requirements applicable to each Affected Employee under such Purchaser Benefit Plan and (ii) 
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provide credit to each Affected Employee (and such Affected Employee’s beneficiaries) for any 
co-payments, deductibles and out-of-pocket expenses paid by such Affected Employee (and such 
Affected Employee’s beneficiaries) under the comparable Employee Plan during the relevant 
plan year; provided, however, that such credit shall not operate to duplicate any benefit. 

(c) Nothing in this Agreement shall affect the Purchaser’s right to terminate 
the employment of its employees or confer upon any employee of the Sellers the right to 
employment with the Purchaser after the date hereof.  On and after the Closing Date, subject to 
applicable laws, the Purchaser shall have the sole and exclusive right to dismiss any or all 
Affected Employees at any time, with or without cause, and to set or change the terms and 
conditions of their employment (including, without limitation, compensation and employee 
benefits provided to them). 

(d) [reserved]  

(e) Subject to applicable privacy laws, to the extent permitted by applicable 
law, from time to time following the Closing, the Sellers shall make available to the Purchaser 
such data in the personnel records of Affected Employees as is necessary for the Purchaser to 
transition such Affected Employees into the Purchaser’s records. 

(f) All provisions contained in this Agreement with respect to the Sellers’ 
Employee Plans or compensation of Affected Employees are included for the sole benefit of the 
respective parties hereto.  Nothing contained herein (i) shall confer upon any former, current or 
future employee of the Sellers or the Purchaser or any legal representative or beneficiary thereof 
any rights or remedies, including, without limitation, any right to employment or continued 
employment, of any nature, for any specified period, (ii) shall cause the employment status of 
any former, present or future employee of the Purchaser to be other than terminable at will or in 
accordance with applicable Legal Requirements or (iii) shall confer any third party beneficiary 
rights upon any Affected Employee or any dependent or beneficiary thereof or any heirs or 
assigns thereof.  This Section 6.9 shall not constitute an amendment to any Purchaser Benefit 
Plan, create any third party beneficiary rights or inure to the benefit of or be enforceable by any 
employee. 

Section 6.10. Publicity.  Except as required by any Legal Requirement or for any filings 
by with the Bankruptcy Court, each party hereto shall not issue any press release or public 
announcement concerning this Agreement or the Transactions without obtaining the prior written 
approval of the other party, which approval will not be unreasonably withheld or delayed, 
provided that a party hereto intending to make any such release it deems required by any Legal 
Requirement shall use its commercially reasonable efforts consistent with such Legal 
Requirement to consult with the other parties with respect to the text thereof. 

Section 6.11. Name Change.  As soon as practicable after the Closing, but no later than 
twenty-one (21) Business Days thereafter, each Seller shall change its corporate name to 
eliminate any reference to any trademark, service mark, company name or d/b/a used by a Seller 
at any time prior to the Closing, including “Katy”, “Continental Commercial Products,” “Fort 
Wayne Plastics” the corporate or limited liability company names of each Seller and similar 
names and phrases.  In addition, as soon as practicable after the Closing, but no later than sixty 
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(e) The Bidding Procedures Order shall have been entered by the Bankruptcy 
Court, substantially in the form attached as Exhibit B hereto, no later than twenty-five (25) days 
following the Petition Date and shall have become a Final Order; 

(f) The Sale Order shall have been entered by the Bankruptcy Court, in form 
and substance reasonably satisfactory to the Purchaser, no later than seventy (70) calendar days 
following the Petition Date, and the Sale Order shall have become a Final Order and, at a 
minimum, do the following, without limitation: 

(i) authorize and approve the sale of the Purchased Assets to the 
Purchaser free and clear of all Encumbrances pursuant to sections 363(b) and 363(f) of 
the Bankruptcy Code, on the terms and conditions contained in this Agreement; 

(ii) authorize and approve the consummation of the Transactions; 

(iii) contain findings of fact and conclusions of law that (a) the 
Purchaser and any assignee thereof is a good faith purchaser entitled to the protections of 
section 363(m) of the Bankruptcy Code and (b) the consideration to be paid by the 
Purchaser or any assignee thereof for the Purchased Assets is fair, reasonable and 
adequate;  

(iv) provide for the relief that the Sellers are required to seek in the 
Sale Motion, as set forth in Section 6.2(e); and 

(v) otherwise approve each of the terms and conditions of this 
Agreement. 

(g) Any and all Permits required in order to consummate the Closing shall be 
in full force and effect;  

The conditions set forth in this Section 7.1 are for the sole benefit of the Purchaser, and 
may be waived in whole or in part by the Purchaser by notice to the Sellers in writing without 
prejudice to the Purchaser’s rights under this Agreement or at law, if any, in the event of the non-
fulfillment of any other condition or conditions. 

Section 7.2. Conditions for the Sellers.  Notwithstanding any other provision of this 
Agreement to the contrary, the obligation of the Sellers to complete the Transactions shall be 
subject to the satisfaction or waiver of the following conditions, as determined by the Sellers in 
its sole and absolute discretion: 

(a) All the covenants and agreements of this Agreement to be complied with 
or performed or satisfied by the Purchaser shall have been complied with or performed or 
satisfied in all material respects, including all deliveries required to be made pursuant to Article 
VIII hereof; 

(b) The representations and warranties of the Purchaser set out in Section 5.2 
hereof shall be true and correct in all material respects as of the date of this Agreement and as of 
the Closing, as if made at and as of such dates, except to the extent such representations and 
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recordation with the applicable Governmental Authorities, transferring such Intellectual Property 
to the Purchaser or its permitted designee, and any other assignments or instruments with respect 
to any Intellectual Property included in the Purchased Assets for which an assignment or 
instrument is required to assign, transfer and convey such assets to, or perfect title to such assets 
in, the Purchaser or its permitted designee;  

(e) a certificate executed by each Seller in form and substance reasonably 
satisfactory to the Purchaser certifying the non-foreign status of such Seller pursuant to Section 
1445 of the IRC and Section 1.1445-2(b) of the Treasury Regulations promulgated thereunder; 

(f) a direction of the Sellers as to the payment of the amount required to be 
remitted to the Sellers in accordance with Section 3.1, including wire transfer instructions, and 
the name of the payee (if other than the Sellers); 

(g) a certified copy of the Sale Order;  

(h) a certificate executed by each Seller as to a list of all additional Contracts 
and Leases entered into in the Ordinary Course of Business after filing of the Chapter 11 Cases; 
and 

(i) such other bills of sale, deeds, endorsements, assignments, Transfer Tax 
returns and other good and sufficient instruments (including any relevant Documents) of 
conveyance and transfer, in forms reasonably satisfactory to the Purchaser, as the Purchaser may 
reasonably request to vest in the Purchaser or its permitted designees all the right, title and 
interest of the Sellers in, to or under any or all of the Purchased Assets. 

Section 8.3. Purchaser’s Deliveries.  On or before the Closing Date, the Purchaser 
shall deliver or cause to be delivered the following items and documents to the Sellers, with each 
such document to be effective as of the time of Closing: 

(a) a certificate executed on behalf of the Purchaser representing and 
certifying that the conditions set forth in Section 7.2(a) and Section 7.2(b) have been fulfilled; 

(b) the amount required to be remitted to the Sellers on the Closing Date in 
accordance with Section 3.1;  

(c) the Purchase Price prorations pursuant to Section 3.2 

(d) the Wind Down Reserve; and 

(e) such other assignments and other good and sufficient instruments of 
assumption and transfer, in forms reasonably satisfactory to the Sellers, as the Sellers may 
reasonably request to transfer and assign the Assumed Liabilities to the Purchaser or its 
permitted designees. 

Section 8.4. Tax Matters.  Except as specifically set forth herein, the Sellers shall be 
liable for and shall pay all Taxes (whether assessed or unassessed) applicable to (i) the Excluded 
Liabilities and Excluded Assets attributable to any period and (ii) the Business, the Purchased 
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(e) by the Purchaser, if a Seller has breached in any respect any 
representation, warranty, covenant or agreement contained in this Agreement or in the Bidding 
Procedures Order or the Sale Order which breach (i) would result in a failure of a condition set 
forth in Section 7.1(a) or Section 7.1(b), as the case may be, if occurring or continuing on the 
Closing Date, and (ii) is either incapable of being cured or, if capable of being cured, is not cured 
in all respects within seven (7) calendar days after written notice thereof; provided, that the 
Purchaser’s right to terminate this Agreement under this Section 9.1(e) shall not be available if, 
at the time of such intended termination, such Seller has (or would have after the passage of 
time) the right to terminate this Agreement under Section 9.1(f), provided, that the Sellers 
actually terminate this Agreement within ten (10) Business Days after such right to terminate 
vests;  

(f) by any of the Sellers, if the Purchaser has breached in any respect any 
representation, warranty, covenant or agreement contained in this Agreement or in the Bidding 
Procedures Order or the Sale Order which breach (i) would result in a failure of a condition set 
forth in Section 7.2(a) or Section 7.2(b) if occurring or continuing on the Closing Date and (ii) is 
either incapable of being cured or, if capable of being cured, is not cured in all respects within 
seven (7) calendar days after written notice thereof; provided, that the Sellers’ right to terminate 
this Agreement under this Section 9.1(f) shall not be available if, at the time of such intended 
termination, the Purchaser has (or would have after the passage of time) the right to terminate 
this Agreement under Section 9.1(e), provided, that the Purchaser actually terminates this 
Agreement within five (5) Business Days after such right to terminate vests;  

(g) by the Purchaser if (i) the Bankruptcy Court has not entered the Bidding 
Procedures Order by the date that is thirty (30) days after the Petition Date, (ii) the Auction is not 
held on or before the date that is fifty-three (53) calendar days after the Petition Date, (iii) the 
Bankruptcy Court has not entered the Sale Order by the date that is sixty (60) calendar days after 
the Petition Date, (iv) the Bankruptcy Court grants leave to any Person to appeal the Bidding 
Procedures Order or the Sale Order, (v) the Bidding Procedures Order or the Sale Order are 
stayed, vacated, modified or supplemented without the Purchaser’s prior express written consent 
or (vi) the Closing Date has not occurred within ten (10) calendar days after the Sale Order 
becomes a Final Order unless the failure of Closing to occur is as a result of a breach by the 
Purchaser, provided, that in the case of subsections (i), (ii) and (iii) above, the requirement to 
satisfy such time-frames is subject to the Bankruptcy Court’s availability, except that regardless 
of the Bankruptcy Court’s availability Purchaser may terminate if the Closing shall have not 
occurred by the date that is eighty (80) calendar days after the Petition Date unless the failure of 
Closing to occur is as a result of a breach by the Purchaser; 

(h) by the Purchaser if the Bankruptcy Court approves a sale or sales of a 
material portion of the Purchased Assets to a party other than Purchaser (or its designee); or 

(i) by the Purchaser if a Seller files or supports a plan of reorganization that 
does not contemplate the sale of the Purchased Assets to Purchaser in accordance with the terms 
hereof. 
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Section 10.2. Obligations as Covenants.  Each agreement and obligation of each party 
hereto in this Agreement, even though not expressed as a covenant, shall be considered for all 
purposes to be a covenant. 

Section 10.3. Relationship of the Parties.  Nothing in this Agreement shall be 
construed so as to make the Purchaser a partner of the Sellers. 

Section 10.4. No Successor Liability.  Except where expressly prohibited under Legal 
Requirements or otherwise expressly ordered by the Bankruptcy Court, upon the Closing, the 
Purchaser shall not be deemed to (a) be the successor of a Seller or the Debtors, (b) have, de 
facto, or otherwise, merged with or into a Seller or the Debtors, (c) be a mere continuation or 
substantial continuation of a Seller or the Debtors or the enterprise(s) of a Seller or the Debtors, 
or (d) be liable for any acts or omissions of a Seller or the Debtors in the conduct of the Business 
or arising under or related to the Purchased Assets other than as set forth in this Agreement. 
Without limiting the generality of the foregoing, and except as otherwise provided in this 
Agreement, the Purchaser shall not be liable for any claims against a Seller or the Debtors or any 
of their predecessors or Affiliates, and except as provided in the Agreement, the Purchaser shall 
have no successor or vicarious liability of any kind or character whether known or unknown as 
of the Closing Date, whether now existing or hereafter arising, or whether fixed or contingent, 
with respect to the Business or any obligations of a Seller or the Debtors arising on or prior to the 
Closing Date, including, but not limited to, Liabilities on account of any Taxes arising, accruing 
or payable under, out of, in connection with or in any way relating to the operation of the 
Business on or prior to the Closing Date. The Purchaser acknowledges and agrees that this 
Section 10.4 shall not in any way be deemed to expand or modify a Seller’s or the Debtors’ 
indemnification obligations under this Agreement or any ancillary agreement thereto. 

Section 10.5. Amendment of Agreement.  This Agreement may not be supplemented, 
modified or amended except by a written agreement executed by each party hereto. 

Section 10.6. Notices.  Any notice shall be in writing or in an electronic form and shall 
be deemed to have been duly given or made (i) when personally delivered by hand, (ii) upon 
confirmed delivery by a standard overnight carrier (iii) upon confirmation of receipt of an 
electronic form delivery by an email or (iv) the expiration of five (5) Business Days after the day 
when mailed by registered or certified mail, postage prepaid, return receipt requested, addressed 
as follows, or to such other addresses as may be furnished hereafter by notice, in writing, to the 
other party, to the following parties: 

(a) If to the Purchaser, to: 

Jansan Acquisition, LLC 
c/o Highview Capital 
11755 Wilshire Blvd, Suite 1400 
Los Angeles, CA 90025 
Attn: Ryan McCarthy 
Email: ryan@highviewcp.com 

and 
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Jansan Acquisition, LLC 
c/o Victory Park Capital Management, LLC 
227 W. Monroe, Suite 3900 
Chicago, IL 60606 
Attn:  Scott Zemnick 
Email:  szemnick@vpcadvisors.com 

with a copy given in like manner to (which shall not constitute 
notice):  
 
Skadden, Arps, Slate, Meagher & Flom LLP 
Four Times Square 
New York, NY 10036 
Attn:  Lisa Laukitis 
Email:  lisa.laukitis@skadden.com 

Katten Muchin Rosenman LLP 
525 W. Monroe Street, Suite 1900 
Chicago, Illinois 60661 
Attn:  Mark Grossman and Peter Siddiqui 
Email: mg@kattenlaw.com and peter.siddiqui@kattenlaw.com  

(b) If to the Sellers, to: 

Lawrence R. Perkins 
Chief Restructuring Officer 
Telephone:  213-289-9061 
Email: lperkins@scpllc.com 

with a copy given in like manner to (which shall not constitute 
notice): 
 
DLA Piper LLP (US) 
550 South Hope Street, Suite 2400 
Los Angeles, CA 90071 
Telephone:  213-330-7755 
Attn:  Ann Lawrence 
Email:  ann.lawrence@dlapiper.com 

DLA Piper LLP (US) 
444 West Lake Street, Suite 900 
Chicago, Illinois 60606 
Telephone:  312-368-2166 
Attn:  John Lyons 
Email:  john.lyons@dlapiper.com 

Any notice which is delivered or is sent by facsimile or email shall be deemed to have been 
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validly and effectively given and received on the date it is delivered or sent, unless it is delivered 
or sent after 5:00 p.m. on any given day or on a day which is not a Business Day, in which case it 
shall be deemed to have been validly and effectively given and received on the Business Day 
next following the day it was delivered or sent, provided that, in the case of a notice sent by 
facsimile or email, it shall not be deemed to have been sent unless there has been confirmation of 
transmission. 

Section 10.7. Fees and Expenses.  Other than as expressly provided herein, the parties 
agree that all costs and expenses of the parties relating to the negotiation, preparation, execution 
and delivery of this Agreement and the performance of the Transactions shall be paid by the 
party incurring such expenses. 

Section 10.8. Governing Law; Jurisdiction; Service of Process.  This Agreement shall 
be governed by and construed in accordance with the laws of the State of Delaware, without 
giving effect to any principles of conflicts of law that would apply the laws of another 
jurisdiction.  By its execution and delivery of this Agreement, each of the parties hereto 
irrevocably and unconditionally agrees for itself that any legal action, suit or proceeding between 
the Sellers, on the one hand, and the Purchaser, on the other hand, with respect to any matter 
under or arising out of or in connection with this Agreement or for recognition or enforcement of 
any judgment rendered in any such action, suit or proceeding, shall be brought in the Bankruptcy 
Court for that purpose only, and, by execution and delivery of this Agreement, each hereby 
irrevocably accepts and submits itself to the jurisdiction of such court, generally and 
unconditionally, with respect to any such action, suit or proceeding.  In the event any such 
action, suit or proceeding is commenced, the parties hereby agree and consent that service of 
process may be made, and personal jurisdiction over any party hereto in any such action, suit or 
proceeding may be obtained, by service of a copy of the summons, complaint and other 
pleadings required to commence such action, suit or proceeding upon the party at the address of 
such party set forth in Section 10.6 hereof, unless another address has been designated by such 
party in a notice given to the other parties in accordance with the provisions of Section 10.6 
hereof. THE PARTIES HEREBY IRREVOCABLY WAIVE ALL RIGHT TO TRIAL BY 
JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED IN 
CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR THE ACTIONS OF A SELLER, THE PURCHASER OR THEIR 
RESPECTIVE REPRESENTATIVES IN THE NEGOTIATION OR PERFORMANCE 
HEREOF. 

Section 10.9. Further Assurances.  At the Closing, and at all times thereafter, and 
where performance is possible, as may be necessary, each Seller shall execute and deliver, and 
shall cause its Subsidiaries to execute and deliver, to the Purchaser such other instruments of 
transfer as shall be reasonably necessary or appropriate to vest in the Purchaser good and 
indefeasible title to the Purchased Assets free and clear of all Encumbrances (other than 
Permitted Encumbrances) and to comply with the purposes and intent of this Agreement and 
such other instruments as shall be reasonably necessary or appropriate to evidence the 
assignment by the Sellers and assumption by the Purchaser of the Assigned Contracts, or 
otherwise necessary for the Purchaser to conduct the Business, and each of the parties hereto 
shall use its reasonable efforts to take, or cause to be taken, all appropriate action, do or cause to 
be done all things necessary, proper or advisable under applicable Legal Requirements, and 
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execute and deliver such documents and other papers, as may be required to consummate the 
Transactions. 

Section 10.10. Disclosure Generally.  Any matter or item listed or described on the 
Disclosure Schedules shall be listed or described under a caption that specifically identifies the 
Section and subsection (if applicable) of this Agreement to which the matter or item relates. 
Nothing in the Disclosure Schedules shall be deemed adequate to disclose an exception to a 
representation or warranty made herein unless the disclosure identifies the exception in 
reasonable detail.  Without limiting the generality of the foregoing, the mere listing (or inclusion 
of a copy) of a document or other matter or item shall not be deemed adequate to disclose an 
exception to a representation or warranty made herein (unless the representation or warranty has 
to do with the existence of the document or other item itself). 

Section 10.11. Entire Agreement.  This Agreement (including the Exhibits, Disclosure 
Schedules and other documents referred to herein) constitutes the full and entire agreement 
between the parties hereto pertaining to the Transactions and supersedes all prior agreements, 
understandings, negotiations and discussions, whether oral or written, with respect thereto made 
by any party. 

Section 10.12. Waiver.  Neither the failure nor any delay by any party in exercising any 
right, power, or privilege under this Agreement or the documents referred to in this Agreement 
shall operate as a waiver of such right, power or privilege, and no waiver of any of the provisions 
of this Agreement shall be deemed or shall constitute a waiver of any other provision (whether or 
not similar) nor shall any waiver constitute a continuing waiver unless otherwise expressed or 
provided.  All waivers hereunder must be in writing to be effective. 

Section 10.13. Assignment.  None of the Sellers or the Purchaser shall assign their 
respective rights and/or obligations hereunder (or agree to do so) without the prior written 
consent of the other party, which consent may be withheld by such party in its sole and absolute 
discretion; provided, however, that the Purchaser shall be permitted, upon prior notice to the 
Sellers, to assign all or part of its rights or obligations hereunder to any of its Affiliates, but no 
such assignment shall relieve the Purchaser of its obligations under this Agreement. 

Section 10.14. Successors and Assigns.  All of the covenants and agreements set forth in 
this Agreement are intended to bind and inure to the benefit of the parties hereto and their 
respective successors and permitted assigns and be enforceable by the parties hereto and their 
respective successors and their permitted assigns pursuant to the terms and conditions of this 
Agreement, and nothing herein, express or implied, is intended to or shall confer upon any other 
Person any legal or equitable benefit, claim, cause of action, remedy or right of any kind. 

Section 10.15. Counterparts.  This Agreement may be executed in multiple 
counterparts, each of which shall be deemed an original hereof, and all of which shall constitute 
a single agreement effective as of the date hereof.  Any delivery of an executed copy of this 
Agreement by way of facsimile or email attachment shall constitute delivery hereof. 

Section 10.16. Other Terms.  Other terms may be defined elsewhere in this Agreement 
and, unless otherwise indicated, shall have such meaning throughout this Agreement.  As used in 
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this Agreement, any reference to any Legal Requirements, will be deemed also to refer to such 
Legal Requirements as amended and all rules and regulations promulgated thereunder, unless the 
context requires otherwise.  The words “include”, “includes” and “including” will be deemed to 
be followed by “without limitation”.  Pronouns in masculine, feminine or neuter genders will be 
construed to include any other gender, and words in the singular form will be construed to 
include the plural and vice versa, unless the context otherwise requires.  The words “this 
Agreement”, “herein”, “hereof”, “hereby”, “hereunder” and words of similar import refer to this 
Agreement as a whole and not to any particular subdivision unless expressly so limited.  
References in this agreement to Articles, Sections, Exhibits or Schedules are to Articles or 
Sections of, or Exhibits or Schedules to, this Agreement, except to the extent otherwise specified 
herein. 

Section 10.17. Headings.  The headings of the sections, paragraphs and subsections of 
this Agreement are inserted for convenience only and are not part of this Agreement and do not 
in any way limit or modify the terms or provisions of this Agreement and shall not affect the 
interpretation hereof. 

Section 10.18. Interpretation.  The parties hereto have participated jointly in the 
negotiation and drafting of this Agreement.  If an ambiguity or question of intent or 
interpretation arises, this Agreement will be construed as if drafted jointly by the parties hereto 
and no presumption or burden of proof will arise favoring or disfavoring any party hereto 
because of the authorship of any provision of this Agreement. 

Section 10.19. Time  Time shall be of the essence of this Agreement.  Except as 
expressly set out in this Agreement, the computation of any period of time referred to in this 
Agreement shall exclude the first day and include the last day of such period.  If the time limited 
for the performance or completion of any matter under this Agreement expires or falls on a day 
that is not a Business Day, the time so limited shall extend to the next following Business Day.  
Whenever action must be taken (including the giving of notice, the delivery of documents or the 
funding of money) under this Agreement, prior to the expiration of, by no later than or on a 
particular date, unless otherwise expressly provided in this Agreement, such action must be 
completed by 5:00 p.m. on such date.  The time limited for performing or completing any matter 
under this Agreement may be extended or abridged by an agreement in writing by the parties or 
by their respective counsel or solicitors.  All references herein to time are references to Eastern 
Daylight Savings Time. 
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ANNEX A 
 

DEFINITIONS 
 

The following definitions shall apply to and constitute part of this Agreement and all 
schedules attached hereto: 

 “Accounting Firm” shall have the meaning set forth in Section 3.3.  

“Accounts Receivable” means, with respect to each Seller, all trade accounts receivable 
in respect of products sold or services rendered to customers by such Seller or any of its 
Subsidiaries, together with any other miscellaneous accounts receivable of such Seller or any of 
its Subsidiaries. 

“Acquired Marks” shall have the meaning set forth in Section 6.11(b). 

“Action” means any claim, action, cause of action, demand, lawsuit, arbitration, inquiry, 
audit, notice of violation, proceeding, litigation, citation, summons, subpoena or investigation of 
any nature, civil, criminal, administrative, regulatory or otherwise, whether at law or in equity. 

“Agreement” shall have the meaning set forth in the Preamble. 

“Affected Employee” shall have the meaning set forth in Section 6.9(a). 

“Affiliate” means, with respect to any Person, any other Person which directly or 
indirectly Controls, is Controlled by or is under common Control with such Person. 

“Allocation Schedule” shall have the meaning set forth in Section 3.3. 

“Assigned Contracts” means all Contracts and Leases of the Sellers and their 
Subsidiaries that are assumed and assigned to Purchaser under this Agreement including those 
set forth on Schedule 2.1(g). 

“Assignee” means the assignee designated by the Purchaser with respect to an Assigned 
Contract. 

“Assumed Liabilities” shall have the meaning set forth in Section 2.3. 

“Auction” means the auction sale of the Purchased Assets to be conducted by the Sellers 
under the terms and conditions of the Bidding Procedures Order, at which the Sellers shall use 
this Agreement as the base bid (i.e., the “stalking horse bid”) and will solicit higher or better 
offers for the Purchased Assets.  

“Back-Up Bidder” means the Qualified Bid at the Auction with the next highest or 
otherwise best bid, as determined in the Sellers’ sole discretion.  

“Bankruptcy Code” shall have the meaning set forth in the Recitals. 
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“Bankruptcy Court” shall have the meaning set forth in the Recitals. 

“Bidding Procedures Order” means that certain Bankruptcy Court order (i) authorizing 
and approving an Auction schedule and bidding, auction and sale procedures, including, without 
limitation, as set forth on Exhibit B hereto, (ii) approving the form and manner of the notice of 
the auction and sale of the Purchased Assets, (iii) approving the Purchaser’s entitlement to the 
Break-up Fee and the Expense Reimbursement as set forth in Section 4.3 and Section 9.2, (iv) 
approving such other purchaser protections as are requested by the Purchaser and agreed to by 
the Sellers, and (v) granting other related relief. 

“Bill of Sale” means the Bill of Sale substantially in the form attached hereto as Exhibit 
E hereto. 

 “Break-up Fee” shall have the meaning set forth in Section 4.3. 

“Business” shall have the meaning set forth in the Recitals. 

“Business Day” means any day other than a Saturday, Sunday or other day on which 
commercial banks in Chicago, Illinois or New York, New York are authorized or obligated to 
close under applicable Legal Requirements. 

“Chapter 11 Cases” shall have the meaning set forth in the Recitals. 

“Closing” means the consummation of the Transactions in accordance with the terms set 
forth in Article VIII. 

“Closing Date” means the third (3rd) Business Day following satisfaction or waiver of all 
the conditions set forth in Article VII, or such other date as the Sellers and the Purchaser shall 
mutually agree upon in writing. 

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985, as 
amended. 

 “Contracts” means any executory contracts, agreements or other arrangements, whether 
written or unwritten, other than Leases, entered into by a Seller or any Subsidiary of a Seller or 
by which a Seller or any Subsidiary of a Seller is bound, in each case, only to the extent such 
contracts or agreements are related to the Business. 

“Control” means, as to any Person, the power to direct or cause the direction of the 
management and policies of such Person, whether through the ownership of voting securities, by 
contract or otherwise (the terms “Controlled by” and “under common Control with” shall have 
correlative meanings). 

 “Cure Costs” means any and all compensation or other payments for actual pecuniary 
loss or otherwise that are due to a non-Seller party under an Assigned Contract, as determined by 
the Bankruptcy Court or otherwise agreed to by the parties, that must be made in order to effect 
the assumption and assignment of an Assigned Contract under section 365 of the Bankruptcy 
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Code, excluding, for the avoidance of doubt, such compensation or other payments that 
otherwise constitute Assumed Liabilities. 

“Debtors” shall have the meaning set forth in the Recitals. 

“Disclosure Schedules” means the disclosure schedules delivered by the Sellers to the 
Purchaser concurrently with the execution and delivery of this Agreement and dated as of the 
date of this Agreement. 

“Documents” means all books, records, files, registration certificates, invoices, inventory 
records, product specifications, advertising materials, previous, current and prospective 
customers, broker and customer lists, cost and pricing information, previous, current and 
prospective supplier and vendor lists, business plans, catalogs, customer literature, training 
materials, quality control records and manuals, research and development files, records and 
laboratory books and credit records of previous, current and prospective broker, customers, 
suppliers and vendors and any other documents  (including all data and other information stored 
on discs, tapes or other media) to the extent used in or to the extent relating to the assets, 
properties, including the Intellectual Property, business or operations of the Business. 

“Domain Names” means any alphanumeric designation registered with or assigned by a 
domain name registrar, registry or domain name registration authority as part of an electronic 
address on the Internet. 

“Employee Plan” means any “employee benefit plan” within the meaning of Section 
3(3) of ERISA and any bonus, incentive compensation, deferred compensation, pension, stock 
ownership, 401(k), stock option, phantom stock, equity, premium conversion, medical, 
hospitalization, vision, dental, health, life, disability, employment, severance, vacation, death 
benefit or other employee benefit plan, program, contract or arrangement, whether or not subject 
to ERISA, which the Sellers or any ERISA Affiliate sponsors, maintains or contributes to for the 
benefit of its current or former employees, directors, managers, officers, consultants, contingent 
workers, leased employees or independent contractors (or their dependents, spouses or 
beneficiaries). 

“Encina Obligations” means the Sellers’ obligations under that certain Credit and 
Security Agreement dated as of November 16, 2016, by and among the Sellers, among other 
borrowers and guarantors, and Encina Business Credit SPV, LLC. 

“Encumbrance” means any lien, claim, interest, or encumbrance, in each case of any 
kind or nature, including, without limitation, any charge, mortgage, lease, hypothecation, deed of 
trust, pledge, security interest, option, right of use, first offer or first refusal, easement, servitude, 
restrictive covenant, encroachment, setoff, recoupment, liability, debt, or indebtedness. 

“Environmental Claim” means any Action, order of any Governmental Authority, lien, 
fine, penalty, or, as to each, any settlement or judgment arising therefrom, by or from any Person 
alleging liability of whatever kind or nature (including liability or responsibility for the costs of 
enforcement proceedings, investigations, cleanup, governmental response, removal or 
remediation, natural resources damages, property damages, personal injuries, medical 
monitoring, penalties, contribution, indemnification and injunctive relief) arising out of, based on 
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or resulting from: (a) the presence, Release of, or exposure to, any Hazardous Substances; or (b) 
any actual or alleged non-compliance with any Environmental Law or term or condition of any 
Environmental Permit. 

“Environmental Laws” means all applicable foreign, federal, state, municipal and local 
laws, statutes, regulations and other legal requirements relating to the protection of the 
environment or natural resources. 

“Environmental Notice” means any written directive, notice of violation or infraction, 
or notice respecting any Environmental Claim relating to actual or alleged non-compliance with 
any Environmental Law or any term or condition of any Environmental Permit. 

“Environmental Permits” means all licenses, permits, approvals, consents, certificates, 
registrations and other authorizations issued pursuant to Environmental Laws in respect of the 
Business. 

“Equipment” means all equipment, forklifts, trucks, automobiles, furniture, computers, 
servers, machinery, apparatus, appliances, implements, spare parts, supplies and all other 
tangible personal property of every kind and description, in each case, that are owned by the 
Sellers or any of their Subsidiaries and used in or relate to the Business. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“Excluded Assets” shall have the meaning set forth in Section 2.2. 

“Excluded Liabilities” shall have the meaning set forth in Section 2.4. 

“Existing Contracts” means the Contracts which are listed on Section 5.1(i). 

“Existing Leases” means the Leases for property, plant and equipment listed on Section 
5.1(h) under “Existing Leases.” 

“Existing Real Property Leases” means the Leases for real property listed on Section 
5.1(h). 

“Expense Reimbursement” shall have the meaning set forth in Section 4.3. 

“Final Order” means an action taken or order issued by the applicable Governmental 
Authority as to which: (i) no request for stay of the action or order is pending, no such stay is in 
effect, and, if any deadline for filing any such request is designated by statute or regulation, it has 
passed, including any extensions thereof; (ii) no petition for rehearing or reconsideration of the 
action or order, or protest of any kind, is pending before the Governmental Authority and the 
time for filing any such petition or protest has passed; (iii) the Governmental Authority does not 
have the action or order under reconsideration or review on its own motion and the deadline for 
such reconsideration or review has passed, including any extension thereof; and (iv) the action or 
order is not then under judicial review, there is no notice of appeal or other application for 
judicial review pending, and the deadline for filing such notice of appeal has passed. 
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“Financial Statements” shall have the meaning set forth in Section 5.1(j). 

“Fixed Assets” means all fixed assets owned and used in the conduct of the Business by 
Sellers or any of their Subsidiaries, including all such owned assets listed Schedule 2.1(h) of the 
Disclosure Schedules. 

“Fort Wayne Plastics Assets” shall have the meaning set forth in Section 2.1. 

“GAAP” means the United States’ generally accepted accounting principles in effect 
from time to time. 

“Governmental Authority” means any domestic, foreign, federal, state, provincial or 
local government, quasi-governmental authority, regulatory authority, stock exchange, 
government department, agency, commission, board, arbitral or other tribunal, court or arbitrator 
having jurisdiction or power of any nature over the Business or any of the Purchased Assets. 

“Hazardous Substances” means any “pollutant”, “contaminant”, “solid waste”, 
“hazardous waste”, “hazardous material” or “hazardous substance” defined or characterized 
under any Environmental Laws. 

“Highest Bid” shall have the meaning set forth in Section 4.4(h). 

“Highest Bidder” shall have the meaning set forth in Section 4.4(h). 

“Insurance Proceeds” means any proceeds paid out by any type of insurance policy as a 
result of a claim.  

“Intellectual Property” means all proprietary intellectual property rights of any kind or 
nature of Sellers and their Subsidiaries, including with respect to the following: trade or brand 
names, business names, trademarks and service marks (including the trade names “Katy,” 
“Continental Commercial Products,” “Fort Wayne Plastics” trade names, and all logos), 
trademark and service mark registrations and applications, the goodwill of the business 
connected with the use of and symbolized by any of the foregoing, software, Domain Names, 
copyrights, copyright registrations and applications, issued patents and patent applications, trade 
secrets, proprietary or confidential information and know-how, parts lists and descriptions, 
instruction manuals, inventions, data, blue prints, drawings and designs, formulae, processes, 
ideas, concepts, specifications, methods, models, methodologies, reports, customer and other 
contact lists, business plans, surveys, market research studies and technology, only to the extent 
that such intellectual property relates to the Business. 

“Inventory” means all raw materials, supplies, work-in-process, finished goods and 
packaging materials owned by Sellers and their Subsidiaries held for use and resale in the 
Business and finished goods purchased in the Ordinary Course of Business of Sellers and their 
Subsidiaries and held for resale. 

“IRC” means the Internal Revenue Code of 1986, as amended. 

“Joint Venture Interest” is defined as any interest of Sellers in a joint venture.  
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“Key Customers” means the top thirty (30) Customers in terms of gross sales for the 
twelve (12) month period ending on December 31, 2016. 

“Key Employees” means those individuals identified by the Purchaser within 14 days of 
the date of this Agreement.. 

“Key Suppliers” means the top ten (10) suppliers in terms of gross costs for the twelve 
(12) months ending December 31, 2016. 

“Knowledge of the Sellers” means the actual knowledge of Robert Guerra, Curt Kroll, 
and Lawrence Perkins, each in their capacities as current officers, employees and/or service 
providers of the Sellers, after due inquiry, which inquiry includes consultation with the officers, 
employees, consultants and agents who have primary responsibility over the relevant matter. 

“Lease” means any unexpired agreements to lease, leases, renewals of leases, sub-
tenancy agreements and other rights (including licenses) granted to a Seller or any of its 
Subsidiaries, or its respective predecessor in interest which entitles such Seller or Subsidiary to 
possess Equipment or other non-real property assets or occupy space within certain premises. 

 “Legal Requirement” means (i) any federal, state, provincial, local, municipal, foreign, 
international, multinational, or other administrative order, constitution, law, ordinance, principle 
of common law, regulation, statute or treaty and (ii) the rules, regulations, guidelines, 
requirements and contractual obligations set, imposed or observed by any international, 
multinational, federal, state, provincial, local, municipal, foreign or other settlement network. 

 “Liability” means all liabilities and obligations (whether known or unknown, whether 
asserted or unasserted, whether absolute or contingent, whether accrued or unaccrued, whether 
liquidated or unliquidated and whether due or to become due). 

“Made Available to Purchaser”, whether or not such term is capitalized herein, means 
(i) having been delivered in writing to Purchaser’s Representative or Purchaser’s counsel, or (ii) 
transmitted to Purchaser’s Representative by e-mail, with confirmation of receipt from 
Purchaser’s Representative, with any such delivery or deposit to occur no later than three (3) 
Business Days prior to the date of this Agreement. 

“Material Adverse Effect” means any event, change, effect development, circumstance 
or condition in respect of the operation of the Business, the Purchased Assets or the Assumed 
Liabilities that is or would reasonably be expected to have, either individually or in the 
aggregate, a material adverse effect on (x) the assets, properties, operations or condition 
(financial or otherwise) of the Business or (y) the ability of the Sellers to consummate the 
Transactions, other than an effect resulting from an Excluded Matter.  “Excluded Matter” 
means any one or more of the following: (i) the effect of any change arising in connection with 
earthquakes, hostilities, acts of war, sabotage or terrorism or military actions or any escalation or 
material worsening of any such hostilities, acts of war, sabotage or terrorism or military actions 
existing or underway as of the date hereof; (ii) the effect of any changes in Legal Requirements 
or accounting rules; (iii) any effect resulting from compliance with terms of this Agreement or 
the consummation of the Transactions; (iv) any effect resulting from the filing of the Chapter 11 
Cases and reasonably anticipated effects thereof; or (v) the effect of general political, economic 
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or financial market conditions; provided, that, the effects of any change described in clause (i), 
(ii) and (v) do not disproportionately affect the Business adversely in any material respect 
relative to other businesses in the industries in which the Business operates. 

 “Ordinary Course of Business” means the operation and conduct of the Business in the 
ordinary course, consistent with past practice through and including December 2016, except has 
such practice is restricted, modified, effected, or altered by the filing of the Chapter 11 Cases.  
For the avoidance of doubt, the Sellers’ business practices in January 2017 and after shall not be 
considered for purposes of this definition.  

 “Owned Real Property” means all Real Property set forth in Section 2.1(a) of the 
Disclosure Schedules. 

“Party” shall have the meaning set forth in the Recitals. 

“Permits” means all filings, notices, franchises, grants, authorizations, licenses, permits, 
easements, variances, exceptions, consents, certificates, approvals, clearances and orders of any 
Governmental Authority. 

“Permitted Encumbrances” means (i) statutory liens for current property Taxes and 
assessments not yet due and payable, including liens for ad valorem Taxes and statutory liens not 
yet due and payable arising other than by reason of any default by a Seller or any of its 
Subsidiaries, (ii) Encumbrances that constitute Assumed Liabilities (including Encumbrances 
existing under the Assigned Contracts), and (iii) landlords’, carriers’, warehousemen’s, 
mechanics’, suppliers’, materialmen’s, repairmen’s liens or other like Encumbrances arising in 
the Ordinary Course of Business with respect to amounts not yet due. 

“Person” means an individual, partnership, limited liability company, corporation, trust, 
unincorporated organization, government or any department or agency thereof, and the 
successors and assigns thereof or the heirs, executors, administrators or other legal 
representatives of an individual. 

“Petition Date” shall have the meaning set forth in the Recitals. 

 “Purchase Price” shall have the meaning set forth in Section 3.1. 

“Purchased Assets” shall have the meaning set forth in Section 2.1. 

“Purchased Deposits” means all deposits of Sellers and their Subsidiaries (including 
deposits and security deposits for rent and electricity to the extent related to Assigned Contracts) 
and prepaid charges and expenses of the Sellers and their Subsidiaries, such as for security, as 
surety money, as a retainer or other similar amounts, other than any deposits or prepaid charges 
and expenses paid in connection with or relating primarily to any Excluded Assets or Excluded 
Liabilities.  For the avoidance of doubt, Purchased Deposits does not include any of the Sellers’ 
or their Subsidiaries’ depository accounts at banks or the funds deposited in such accounts. 

“Purchaser” shall have the meaning set forth in the Preamble. 
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“Purchaser Benefit Plans” shall have the meaning set forth in Section 6.9(b). 

“Purchaser’s Representative” means Charles Asfour and Ryan McCarthy and such 
other person or persons as may be designated to Jansan Acquisition, LLC in writing by 
Purchaser. 

“Qualified Bid” shall have the meaning set forth in Section 4.4(a). 

“Qualified Bidder” shall have the meaning set forth in Section 4.4(a). 

“Real Property” means all real property owned, leased or used by Sellers or their 
Subsidiaries in the conduct of the Business as of May 1, 2017, including land, buildings, 
improvements, fixtures and all rights and interests pertaining thereto. 

“Release” means any actual or threatened release, spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, leaching, dumping, abandonment, disposing 
or allowing to escape or migrate into or through the environment (including, without limitation, 
ambient air (indoor or outdoor), surface water, groundwater, land surface or subsurface strata or 
within any building, structure, facility or fixture). 

“Representatives” means, with respect to a particular Person, any director, officer, 
manager, partner, member, employee, agent, consultant, advisor or other representative of such 
Person, including legal counsel, accountants and financial advisors. 

“Sale Motion” means, collectively, the Sellers’ motion(s), together with appropriate 
supporting papers and notices, for entry of the Bidding Procedures Order and the Sale Order, and 
the granting of related relief, by the Bankruptcy Court.  The Sale Motion shall be in a form 
reasonably satisfactory to the Purchaser. 

“Sale Order” means an order or orders of the Bankruptcy Court (i) authorizing and 
approving the sale of the Purchased Assets to the Purchaser free and clear of all Encumbrances 
pursuant to sections 363(b) and 363(f) of the Bankruptcy Code, on the terms and conditions 
contained in this Agreement, (ii) authorizing and approving the consummation of the 
Transactions, (iii) approving the assumption and assignment pursuant to section 365 of the 
Bankruptcy Code of the Assigned Contracts on the terms and conditions contained in this 
Agreement, (iv) containing findings of fact and conclusions of law that (a) the Purchaser and any 
Assignee thereof is a good faith purchaser entitled to the protections of section 363(m) of the 
Bankruptcy Code,  and (b) the consideration to be paid by the Purchaser or any Assignee thereof 
for the Purchased Assets is fair, reasonable and adequate, (v) authorizing and approving the 
treatment of the Assigned Contracts on the terms and conditions set forth in this Agreement, and 
(vi) granting other related relief. 

“Second Lien Debt” means the obligations outstanding as of the Closing pursuant to that 
certain Second Lien Credit and Security Agreement dated as April 7, 2015, as amended from 
time to time, by and among the Sellers, among other borrowers and guarantors, and Victory Park 
Management, LLC, in its capacity as administrative agent and collateral agent for the Lenders, 
the Lenders party thereto. 
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“Sellers” shall have the meaning set forth in the Preamble. 

“Signing Date” shall have the meaning set forth in the Preamble. 

“Subsidiary” means a corporation or other entity of which more than 50% of the voting 
power or value of the equity securities or equity interests is owned, directly or indirectly, by the 
Sellers or the Purchaser, as the context requires. 

“Tax” or “Taxes” means (i) any federal, state, local, foreign or other taxes, assessments 
or governmental charges, including any net income, gross income, gross receipts, windfall profit, 
severance, property, production, sales, use, license, excise, franchise, employment, payroll, 
withholding, alternative or add on minimum, ad valorem, value added, transfer, stamp, or 
environmental tax, escheat payments or payments in respect of any law regarding unclaimed 
property or any other tax, custom, duty, governmental fee or other like assessment or charge 
(together with any and all interest, penalties and additions to tax imposed with respect thereto), 
and (ii) any liability in respect of items described in clause (i) arising by reason of contract, 
assumption, transferee liability, operation of law or Treasury Regulation Section 1.1502-6 (or 
similar provision of law). 

“Tax Return” or “Tax Returns” means all returns, declarations of estimated tax 
payments, reports, estimates, information returns and statements, and other documents including 
any related or supporting information and any amendments with respect to any of the foregoing, 
filed or required to be filed with any taxing authority in connection with the determination, 
assessment, collection or administration of any Taxes. 

“Transactions” means the transactions contemplated by this Agreement, including, 
without limitation, the purchase and sale of the Purchased Assets, assumption of the Assumed 
Liabilities provided for in this Agreement, and assignment of the Assigned Contracts. 

“Transfer Taxes” shall have the meaning set forth in Section 8.4(b). 

“Wind-Down Reserve” means cash of the Sellers in the amount of $765,000. 
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EXHIBIT A 
 

FORM OF LEASE ASSIGNMENT AGREEMENT 
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EXHIBIT B 
 

BIDDING PROCEDURES ORDER 
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EXHIBIT C 

 
[Intentionally Omitted] 
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EXHIBIT D 

 
FORM OF WARRANTY DEED 
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EXHIBIT E 
 

FORM OF BILL OF SALE 
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EXHIBIT F 

 
FORM OF INTELLECTUAL PROPERTY ASSIGNMENTS 
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Exhibit C 
 

(Bidding Procedures Order) 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

--------------------------------------------------------------- 
 
In re: 
 
 KATY INDUSTRIES, INC., et al.,1 
 

 Debtors. 
--------------------------------------------------------------- 

x 
: 
:
:
:
:
:
x 

 
 
Chapter 11 
 
Case No. 17-11101 (___) 
 
(Jointly Administered) 
 
 

ORDER (I) (A) APPROVING AND AUTHORIZING BIDDING PROCEDURES IN 
CONNECTION WITH THE SALE OF SUBSTANTIALLY ALL ASSETS,  

(B) APPROVING STALKING HORSE PROTECTIONS, (C) APPROVING 
PROCEDURES RELATED TO THE ASSUMPTION AND ASSIGNMENT OF  
CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES, AND  

(D) APPROVING THE FORM AND MANNER OF NOTICE THEREOF 
 

This matter coming before the Court on the motion (the “Motion”)2 of the above-

captioned debtors (the “Debtors”), pursuant to sections 105(a), 363 and 365 of title 11 of the 

United States Code (the “Bankruptcy Code”), Rules 2002, 6004, 6006, 9007 and 9014 of the 

Federal Rules of Bankruptcy Procedure (as amended from time to time, the “Bankruptcy 

Rules”), and Rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure 

of the Bankruptcy Court for the District of Delaware (the “Local Rules”), for the entry of orders 

(i)(a) approving procedures in connection with the sale of substantially all of the Debtors’ assets; 

(b) approving the Stalking Horse Protections; (c) approving procedures related to the assumption 

and assignment of certain of the Debtors’ executory contracts and unexpired leases; (d) 

scheduling Auction and Sale Hearing and approving the form and manner of notice thereof; and 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, where applicable, are:  Katy Industries, Inc. (7589), Continental Commercial 
Products, LLC (3898), FTW Holdings, Inc. (7467), Fort Wayne Plastics, Inc. (7470), Wabash Holding 
Corp. (9908), Katy Teweh, Inc. (9839), WII, Inc. (0456), TTI Holdings, Inc. (8680), GCW, Inc. (5610), 
Hermann Lowenstein, Inc. (4331), American Gage & Machine Company (7074), WP Liquidating Corp. 
(2310), Ashford Holding Corp. (8113), and HPMI, Inc. (4677).  The corporate headquarters and the mailing 
address for the Debtors listed above is 11840 Westline Industrial Drive, Suite 200, St. Louis, MO 63146.   

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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(e) granting related relief; and (ii) (a) authorizing the sale of the Purchased Assets to the 

Successful Bidder, free and clear of Encumbrances, except as provided by the relevant Asset 

Purchase Agreement; (b) approving the assumption and assignment of the Assumed Executory 

Contracts; and (c) granting related relief; and the Court having reviewed the Motion and the First 

Day Declaration and the Court having found that (i) the Court has jurisdiction to consider the 

Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended 

Standing Order of Reference from the United States District Court for the District of Delaware 

dated as of February 29, 2012; (ii) venue is proper in this District pursuant to 28 U.S.C. §§ 1408 

and 1409; (iii) this is a core proceeding pursuant to 28 U.S.C. § 157(b); (iv) notice of the Motion 

was sufficient under the circumstances; and after due deliberation; and the Court having 

determined that the relief set forth in this Order is in the best interests of the Debtors, their 

estates and their creditors; and good and sufficient cause having been shown; 

IT IS FOUND AND DETERMINED THAT: 

A. The Debtors have articulated good and sufficient reasons for, and the best 

interests of their estates will be served by, this Court granting the relief set forth in this Order 

relating to the bidding process, including approval of (1) the Bidding Procedures, (2) the Stalking 

Horse Protections, (3) the procedures described below for the determination of the amounts 

necessary to cure defaults under the Assumed Executory Contracts (the “Cure Amounts”) so as 

to permit the assumption of the Assumed Executory Contracts under section 365 of the 

Bankruptcy Code and their assignment to the Successful Bidder, and (4) the forms of the 

Procedures Notice and Cure Notice. 

B. The Debtors have articulated good and sufficient reasons for, and the best 

interests of their estates will be served by, this Court scheduling a Sale Hearing to consider 
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granting the other relief requested in the Motion, including approval of the Sale and the transfer 

of the Purchased Assets and assignment of Contracts to the Successful Bidder free and clear of 

all Encumbrances and other interests pursuant to sections 363(f) and 365 of the Bankruptcy 

Code. 

C. The Stalking Horse Protections as set forth in Section 4.3 of the Stalking Horse 

Agreement (as such agreement may be subsequently amended) and as limited by the approval 

granted in this Order, to be paid under the circumstances described therein and herein to the 

Stalking Horse Purchaser are:  (1) commensurate to the real and substantial benefits conferred 

upon the Debtors’ estates by the Stalking Horse Purchaser; (2) reasonable and appropriate in 

light of the size and nature of the proposed Sale, the commitments and accommodations of the 

Stalking Horse Purchaser that have been made for the benefit of the Debtors’ estates, the 

condition of the Purchased Assets, and the efforts that have been and will be expended by the 

Stalking Horse Purchaser; and (3) necessary to induce the Stalking Horse Purchaser to continue 

to pursue the Sale and to continue to be bound by the Stalking Horse Agreement. 

D. Moreover, the Stalking Horse Protections are an essential inducement and 

condition of the Stalking Horse Purchaser’s entry into, and continuing obligations under, the 

Stalking Horse Agreement.  Unless it is assured that the Stalking Horse Protections will be 

available, the Stalking Horse Purchaser is unwilling to be bound under the Stalking Horse 

Agreement (including the obligation to maintain its committed offer while such offer is subject 

to higher or otherwise better offers as contemplated by the Bidding Procedures).  The Stalking 

Horse Protections induced the Stalking Horse Purchaser to submit a bid that will serve as a 

minimum or floor bid for the Purchased Assets on which the Debtors, their creditors and other 

bidders can rely.  The Stalking Horse Purchaser has provided a material benefit to the Debtors 
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and their creditors by increasing the likelihood that the best possible purchase price for the 

Purchased Assets will be realized.  The Stalking Horse Protections were negotiated by the 

Stalking Horse Purchaser and the Debtors and their respective advisors at arms’ length and in 

good faith.  Accordingly, the Stalking Horse Protections are reasonable and appropriate and 

represent the best method for maximizing value for the benefit of the Debtors’ estates.   

E. The Bidding Procedures substantially in the form attached hereto as Exhibit 1 are 

fair, reasonable, and appropriate and are designed to maximize the recovery from the Sale of the 

Purchased Assets. 

F. The Stalking Horse Purchaser is Jansan Acquisition, LLC, an entity co-owned by 

a third-party investor, Highview Capital, LLC and Victory Park Management, LLC.  Victory 

Park Management, LLC acts as the Second Lien Agent and is the majority shareholder of the 

Debtors and, as a shareholder, is an insider of the Debtors as defined in section 101 of the 

Bankruptcy Code.  The Stalking Horse Purchaser and its counsel and advisors have acted in 

“good faith” within the meaning of section 363(m) of the Bankruptcy Code in connection with 

the Stalking Horse Purchaser’s negotiation of the Stalking Horse Protections and the Bidding 

Procedures and entry into the Stalking Horse Agreement. 

G. The findings and conclusions set forth herein constitute the Court’s findings of 

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this 

proceeding pursuant to Bankruptcy Rule 9014. 

H. To the extent any of the preceding findings of fact constitute conclusions of law, 

they are adopted as such.  To the extent any of the preceding conclusions of law constitute 

findings of fact, they are adopted as such. 
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IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED with respect to the relief relating to the Bidding 

Procedures as set forth herein. 

2. All objections to the relief requested in the Motion relating to the Bidding 

Procedures that have not been withdrawn, waived or settled are overruled except as reflected in 

the provisions of this Order. 

3. The Bidding Procedures attached hereto as Exhibit l are APPROVED and shall 

govern all Bids and bidding procedures relating to the Sale of the Purchased Assets.  The 

Debtors are authorized to take any and all actions necessary or appropriate to implement the 

Bidding Procedures. 

4. The Good Faith Deposits of all other Qualified Bidders (other than the Stalking 

Horse Purchaser) shall be held in escrow by the Debtors or their agent, and shall not become 

property of the Debtors’ bankruptcy estates unless and until released from escrow to the Debtors 

pursuant to the terms of the applicable escrow agreement. 

5. The Bid Deadline shall be June 30, 2017, at 5:00 p.m. (prevailing Eastern Time). 

6. The Stalking Horse Protections are APPROVED and shall be paid in cash when 

and as set forth in the Stalking Horse Agreement.  The Debtors’ obligation to pay the Stalking 

Horse Protections shall constitute, pursuant to sections 503 and 507 of the Bankruptcy Code, an 

administrative expense claim against each of the Debtors’ bankruptcy estates.  The Stalking 

Horse Protections payable pursuant to the terms of the Stalking Horse Agreement shall be 

payable without any further order of this Court. 

7. The Debtors shall have the right, in consultation with the Committee and Encina, 

to determine whether a bid is a Qualified Bid and shall notify all Potential Bidders whether their 
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bids have been recognized as such, as promptly as practicable after a Potential Bidder delivers all 

of the materials required by the Bidding Procedures; provided, however, that the Stalking Horse 

Purchaser is hereby deemed a Qualified Bidder for all purposes, and the Stalking Horse 

Agreement appended to the Motion as Exhibit B, is deemed a Qualified Bid for all purposes in 

connection with the bidding process, the Auction, and the Sale. 

8. The Auction, if an auction is necessary, shall be held at 10:00 a.m. (CDT) on July 

12, 2017, at the offices of DLA Piper LLP (US), 444 W. Lake St., Chicago, Illinois 60606 or 

such other location or time as shall be timely communicated to all creditors and other entities 

entitled to attend the Auction.  If no Qualifying Bid other than the Stalking Horse Agreement is 

received before the Bid Deadline, no Auction shall be conducted and the Stalking Horse 

Purchaser shall be deemed the Successful Bidder.  On the first business day following the 

commencement of the Auction, the Debtors shall file notice of the identity of the Successful 

Bidder, the Back-Up Bidder and the respective amounts of such bids, and shall serve such notice 

by facsimile, or email (or, if neither is available, then via overnight delivery) to all Contract 

Counterparties and any party requesting notice pursuant to Bankruptcy Rule 2002. 

9. If the Auction is conducted, each Qualified Bidder attending shall be required to 

confirm that it has not engaged in any collusion, within the meaning of section 363(n) of the 

Bankruptcy Code, with respect to the bidding or the Sale.  The auction shall be transcribed. 

10. The Debtors shall determine, in consultation with the Committee and Encina, 

which Qualified Bid is the highest or otherwise best offer for the Purchased Assets, giving effect 

to the Stalking Horse Protections payable to the Stalking Horse Purchaser, as well as any 

additional liabilities to be assumed by the relevant Qualified Bidder and any additional costs 

which may be imposed on the Debtors.  For purposes of valuing Qualified Bids and determining 
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the Successful Bid, the full face amount of a credit bid (if it provides for cash payment or 

consensual assumption of any senior secured claims) shall be deemed to have the same value as 

the equivalent amount of cash. 

11. The Sale Hearing shall be held on July 10, 2017 at ____:____ _.m. (prevailing 

Eastern Time) before this Court, the United States Bankruptcy Court for the District of 

Delaware, 824 Market Street, Wilmington, Delaware 19801, 5th Floor, Courtroom #__.   

12. Any objections to the Sale must (a) be in writing, (b) state the basis of such 

objection with specificity, (c) conform to the Bankruptcy Rules and the Local Rules and (d) be 

filed with the Bankruptcy Court and served in accordance with the rules of this Court upon: (i) 

proposed counsel for the Debtors, DLA Piper LLP (US), 444 West Lake Street, Suite 900, 

Chicago, Illinois 60606 (Attn:  John K. Lyons Esq. and Daniel M. Simon Esq.) and 1201 North 

Market Street, Suite 2100, Wilmington, Delaware 19801 (Attn:  Stuart M. Brown, Esq.); (ii) the 

Office of the United States Trustee, J. Caleb Boggs Federal Building, 844 King St., Lockbox 35, 

Wilmington, DE 19801 (Attn:  Brya Keilson, Esq.); (iii) counsel to the Stalking Horse Purchaser, 

Katten Muchin Rosenman LLP, 525 W. Monroe Street, Chicago, Illinois 60661 (Attn: Mark 

Grossmann and Peter Siddiqui); (iv) counsel to Encina, Goldberg Kohn Ltd., 55 E. Monroe 

Street, Suite 3300, Chicago, Illinois 60603 (Attn: Jeremy Downs); and (v) counsel to any official 

committee of unsecured creditors appointed in these cases (collectively, the “Service Parties”) so 

as to be received no later than 4:00 p.m. (prevailing Eastern Time) on June 29, 2017.    

13. The Sale Hearing may be adjourned from time to time without further notice to 

creditors or parties in interest other than by announcement of the adjournment in open court on 

the date scheduled for the Sale Hearing, and the Debtors shall have the exclusive right, in the 
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exercise of their fiduciary obligations and business judgment, in consultation with the Committee 

and Encina, to cancel the Sale at any time. 

14. The following forms of notice are approved:  (a) the Notice of Sale Procedures, 

Auction Date, and Sale Hearing, in the form substantially similar to that attached to the Motion 

as Exhibit D (the “Procedures Notice”); and (b) the Notice to Counterparties to Executory 

Contracts and Unexpired Leases That May Be Assumed and Assigned (the “Cure Notice”), in 

the form substantially similar to that attached to the Motion as Exhibit E. 

15. The Debtors shall, within five (5) business days after the entry of this Order, serve 

a copy of the Procedures Notice and this Order by first class mail, postage prepaid on (a) the 

U.S. Trustee, (b) the Committee, (c) any parties requesting notices in these cases pursuant to 

Bankruptcy Rule 2002, (d) all known creditors of the Debtors, (e) counsel to the Stalking Horse 

Purchaser, (f) counsel to the Debtors’ prepetition secured lenders, (g) all entities known by the 

Debtors to have asserted any lien, claim, interest or encumbrance in or on any of the Purchased 

Assets, (h) all counterparties to the Debtors Executory Contracts and Unexpired Leases, (i) the 

Environmental Protection Agency and any state environmental agencies in states in which the 

Debtors have environmental liabilities; (j) all state and local taxing authorities in the jurisdictions 

in which the Debtors have or may have any tax liability, and (k) all known Potential Bidders. 

16. The Debtors shall, within five (5) business days after the entry of this Order, serve 

the Motion and the Cure Notice upon each counterparty to the Assumed Executory Contracts and 

its counsel (if known).  The Cure Notice shall (i) state the date, time and place of the Sale 

Hearing, (ii) specify the date by which any objection to the assumption and assignment of the 

Assumed Executory Contracts must be filed and served, (iii) include a description of each 

Assumed Executory Contract, (iv) the identity of the Stalking Horse Purchaser and (v) identify 
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the amount, if any, that the Debtors believe is owed to each counterparty to the Assumed 

Executory Contracts in order to cure any monetary defaults thereunder (the “Cure Amounts”) 

pursuant to section 365 of the Bankruptcy Code.  

17. The Successful Bidder may designate additional Contracts and Leases for 

assumption and assignment at any time up until the date of the closing of the Sale.  For any 

Contracts or Leases that are designated as Assumed Executory Contracts by the Successful 

Bidder after service of the Cure Notice, the Debtors shall, within two (2) business days of 

receiving such designation, serve the Motion and the Supplemental Cure Notice upon each 

counterparty to such Assumed Executory Contracts and its counsel (if known).     

18. If any counterparty to an Assumed Executory Contract objects for any reason to 

the assumption and assignment of its Assumed Executory Contract or to the proposed Cure 

Amount set forth in the Cure Notice, such counterparty must file with the Court a written 

objection stating that it objects to the relevant Cure Amount (each, a “Cure Objection”) and/or 

the ability of the Stalking Horse Purchaser to furnish adequate assurance of future performance 

(each, an “Adequate Assurance Objection”) and serve such Cure Objection and/or Adequate 

Assurance Objection so as to be received by the Service Parties by no later than June 29, 2017 at 

4:00 p.m. (prevailing Eastern Time) (the “Assumed Executory Contract Objection Deadline”); 

provided, however, that in the event that the Successful Bidder is not the Stalking Horse 

Purchaser, any counterparty to an Assumed Executory Contract may assert an Adequate 

Assurance Objection at or prior to July 6, 2017 at 4:00 p.m. EDT.  With respect to an Assumed 

Executory Contract listed in a Supplemental Cure Notice, the Assumed Executory Contract 

Objection Deadline shall be fourteen (14) days after the service of such Supplemental Cure 

Notice on the contract counterparty.   Each Cure Objection must set forth with specificity each 
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and every asserted default in the applicable Contract or Lease and the monetary cure amount 

asserted by the counterparty to the extent it differs from the amount, if any, proposed by the 

Debtors in the Cure Notice or the Supplemental Cure Notice, as applicable.  Notwithstanding the 

foregoing, an Assumed Executory Contract counterparty is encouraged to contact Debtors’ 

counsel, DLA Piper LLP (US), prior to the deadline to file and serve an objection to the Cure 

Amount in an attempt to reach consensus on the Cure Amount based upon reasonable and 

supportable documentation provided by such counterparty. 

19. In the event that the Debtors and the non-debtor counterparty cannot resolve the 

Cure Objection, the Debtors shall segregate the disputed Cure Amount (each, a “Disputed Cure 

Amount”) pending the resolution of such dispute by the Court or mutual agreement of the 

parties.  Cure Objections may be resolved by the Court at the Sale Hearing, or at a separate 

hearing either before or after the Sale Hearing.    

20. Any counterparty to an Assumed Executory Contract that fails to timely file and 

serve a Cure Objection shall be forever barred from asserting that it is owed a Cure Amount in 

excess of that set forth in the Cure Notice or Supplemental Cure Notice, as applicable,.  If no 

timely Cure Objection is filed and served with respect to an Assumed Executory Contract, the 

Cure Amount identified in the Cure Notice with respect to such Assumed Executory Contract 

shall be the only amount necessary under section 365(b) of the Bankruptcy Code to cure all 

monetary defaults thereunder if the Successful Bidder ultimately decides to have such Assumed 

Executory Contract assumed by the Debtors and assigned to it.   

21. If any counterparty to an Assumed Executory Contract objects for any reason 

(other than reasons for a Cure Objection), including on adequate assurance of future performance 

grounds, to the assumption and assignment of its Assumed Executory Contract, such 
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counterparty must file and serve such Adequate Assurance Objection so as to be received by the 

Service Parties by no later than (the “Adequate Assurance Objection Deadline”) the later of: (i) 

4:00 p.m. (prevailing Eastern Time) on July 6, 2017, unless such Adequate Assurance Objection 

relates to a Successful Bidder that is not the Stalking Horse Bidder, in which case such party may 

raise such objection at any time at or prior to the Sale Hearing; (ii) the date otherwise specified in 

the Cure Notice or Supplemental Cure Notice, as applicable, or (iii) the date set forth in the 

motion to assume such Assumed Executory Contract if such contract is to be assumed and 

assigned after the Sale Hearing.  The Court shall make any and all determinations concerning 

adequate assurance of future performance under the Assumed Executory Contracts pursuant to 

sections 365(b) and (f)(2) of the Bankruptcy Code at the Sale Hearing (or a separate hearing if 

the Assumed Executory Contract is designated to be assumed and assigned after the Sale 

Hearing).  Any counterparty failing to timely file a Cure Objection and/or an Adequate 

Assurance Objection shall be forever barred from objecting, on any ground, to assumption by the 

Debtors and assignment to the Successful Bidder of the relevant Assumed Executory Contract. 

22. If a Contract or Lease is assumed and assigned pursuant to Court Order, the 

counterparty to such Assumed Executory Contract shall receive the applicable Cure Amount, if 

any (except for Disputed Cure Amounts), no later than five (5) business days following the 

closing of the Sale, with payment to be made pursuant to the terms of the Successful Bidder’s 

Asset Purchase Agreement.  Except to the extent otherwise provided in the Successful Bidder’s 

Asset Purchase Agreement, the Debtors and the Debtors’ estates shall be relieved of all liability 

accruing or arising under or in connection with the Assumed Executory Contracts after the 

assumption and assignment thereof pursuant to section 365(k) of the Bankruptcy Code. 
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23. Notwithstanding any provision in this Order, the Stalking Horse Agreement or the 

Bidding Procedures to the contrary, this Order does not satisfy, and the Court has not yet 

determined if the Debtors have satisfied, the requirements of section 365 of the Bankruptcy Code 

for any particular Assumed Executory Contract, including those relating to the Cure Amounts or 

the provision of adequate assurance of future performance.  No Assumed Executory Contract 

shall be deemed assumed or assumed and assigned until the later of (a) the date the Court has 

entered an order authorizing the assumption and assignment of such Assumed Executory 

Contract, (b) the date the Sale is closed or (c) the date the Cure Amount is paid.  The Successful 

Bidder shall have no rights in and to any particular Assumed Executory Contract until such time 

as the particular Assumed Executory Contract is assumed and assigned to the Successful Bidder. 

24. The Debtors’ inclusion of a Contract or Lease on the Cure Notice or any 

Supplemental Cure Notice shall not guarantee that such Contract or Lease will ultimately be 

assumed or assumed and assigned.  The Cure Notice and any Supplemental Cure Notice shall be 

without prejudice to the Successful Bidder’s right, if any, under its Asset Purchase Agreement to 

subsequently (a) decline to take assignment of any Contract or Lease or (b) include additional 

Contracts or Leases for assumption and assignment pursuant to the provisions of this Order. 

25. The inclusion of a Contract or Lease and related Cure Amount on a Cure Notice 

or Supplemental Cure Notice shall not constitute or be deemed to be a determination or 

admission by the Debtors, the Stalking Horse Purchaser or any other party in interest that such 

Contract or Lease is an executory contract or unexpired lease within the meaning of the 

Bankruptcy Code or that the stated Cure Cost constitutes a claim against the Debtors in such 

amount (all rights with respect thereto being expressly reserved).  The Debtors reserve all of their 
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rights, claims and causes of action with respect to each Contract or Lease listed on the Cure 

Notice or any Supplemental Cure Notice.   

26. The following deadlines are hereby approved: 

Hearing on Bidding Procedures Order: June 6, 2017 

Service of Bidding Procedures Order:  June 9, 2017 

Service of Cure Notice: June 9, 2017 

Assumption/Assignment and Cure Objection Deadline: June 29, 2017 at 4:00 p.m. EDT 

Sale Objection Deadline: June 29, 2017 at 4:00 p.m. EDT 

Bid Deadline: June 30, 2017 at 5:00 p.m. EDT  

Auction: July 6, 2017 at 10:00 a.m. CDT  

Adequate Assurance Objection (In Event Stalking Horse Purchaser is not Successful 
Bidder: July 6, 2017 at 4:00 p.m. EDT 

Sale Hearing: July 10, 2017  

27. To the extent the provisions of this Order are inconsistent with the provisions of 

the Stalking Horse Agreement and/or any Exhibit referenced herein or therein or with the 

Motion, the provisions of this Order shall control. 

28. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 
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29. Notwithstanding the possible applicability of Bankruptcy Rules 6004, 6006, 7062, 

9014 or otherwise, the terms and conditions of this Order shall be immediately effective and 

enforceable. 

 

Dated: _______________, 2017 
 Wilmington, Delaware 

 
 
United States Bankruptcy Judge 
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Exhibit 1 
 

(Bidding Procedures)
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BIDDING PROCEDURES 

Set forth below are the bidding procedures (the “Bidding Procedures”) to be employed in connection with 
the proposed sale of certain tangible and intangible assets (the “Purchased Assets”) of the Debtors that 
own the Purchased Assets (in such capacity, the “Sellers”), in connection with the Debtors’ jointly 
administered chapter 11 cases pending in the United States Bankruptcy Court for the District of Delaware 
(the “Bankruptcy Court”), lead case number [17-11101 (___)].   

The Sellers entered into that certain asset purchase agreement, dated May [__], 2017 with Jansan 
Acquisition, LLC (the “Stalking Horse Purchaser”), a special purpose entity established to hold and bid 
up to the total amount of the secured claims of the Second Lien Lenders (the “Second Lien Lenders”) 
under that certain Second Lien Credit and Security Agreement (the “Second Lien Credit Agreement”) and 
Debtor-in-Possession Credit Agreement (“DIP Credit Agreement”), pursuant to which the Stalking Horse 
Purchaser will acquire the Purchased Assets on the terms and conditions specified therein (together with 
the schedules and related documents thereto, the “Stalking Horse Agreement,” a copy of which is 
attached hereto as Exhibit B).   

Pursuant to the terms of the Stalking Horse Agreement, the Stalking Horse Purchaser has agreed to 
purchase the Purchased Assets in exchange for (i) the assumption of the outstanding amount owing under 
the Encina Obligations, which amount shall have been reduced by the sale of any Excluded Assets, 
insurance proceeds and any other prepayments; (ii) a credit bid of the amount outstanding under the $7.5 
million owing under the DIP Credit Agreement, (iii) a credit bid of all outstanding amounts due and 
owing under the Second Lien Credit Agreement; and (iv) the assumption of certain additional liabilities 
(the “Stalking Horse Purchase Price”).  The sale transaction pursuant to the Stalking Horse Agreement is 
subject to competitive bidding as set forth herein.  Capitalized terms used herein and not otherwise 
defined shall have the meanings set forth in the Stalking Horse Agreement. 

ASSETS TO BE SOLD 

The Debtors seek to consummate a sale of  some or all of the Purchased Assets (the “Sale”), which 
include the assets described in Section 2.1 of the Stalking Horse Agreement.  The sale of the Purchased 
Assets is on an “as is, where is” basis and without representations or warranties of any kind, nature, or 
description by the  Sellers, their agents or estates, except to the extent set forth in the purchase agreements 
of the Successful Bidder (as defined herein) as approved by the Bankruptcy Court.  Except as otherwise 
provided in such approved purchase agreement, all of the Seller’s right, title and interest in and to each 
Purchased Asset to be acquired shall be sold free and clear of all liens, claims, interests and encumbrances 
(collectively, the “Encumbrances”), with all Encumbrances to attach to the Net Sale Proceeds (if the 
Stalking Horse Purchaser is the Successful Bidder), or to all proceeds of the Sale arising from 
any other Successful Bidder’s Asset Purchase Agreement). 

THE BID PROCEDURES 

In order to ensure that the Debtors receive the maximum value for the Purchased Assets, the Stalking 
Horse Agreement is subject to higher or better offers, and, as such, the Stalking Horse Agreement will 
serve as the “stalking-horse” bid for the Purchased Assets.  

Provisions Governing Qualifications of Bidders 

Unless otherwise ordered by the Bankruptcy Court, in order to participate in the bidding process, prior to 
the Bid Deadline (defined below), each person other than the Stalking Horse Purchaser, who wishes to 
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participate in the bidding process (a “Potential Bidder”) must deliver the following to the Bid Notice 
Parties (as defined below): 

(i) a written disclosure of the identity of each entity that will be bidding for the 
Purchased Assets or otherwise participating in connection with such bid; and 

(ii) an executed confidentiality agreement (to be delivered prior to the distribution of 
any confidential information by the Sellers to a Potential Bidder) in form and substance 
satisfactory to the Debtors in their sole discretion.  

A Potential Bidder that delivers the documents and information described above or that the Debtors 
determine, in their reasonable discretion, is likely (based on availability of financing, experience and 
other considerations) to be able to consummate the Sale, will be deemed a “Qualified Bidder.”   

As promptly as practicable after a Potential Bidder delivers all of the materials required above, the 
Debtors will determine and will notify the Potential Bidder if such Potential Bidder is a Qualified Bidder. 

Due Diligence 

The Debtors will provide any Potential Bidder such due diligence access or additional information as the 
Debtors, in their reasonable discretion, deem appropriate, which may include differentiations between the 
diligence provided to strategic and financial bidders, as appropriate, and contractual obligations to limit 
access to certain proprietary information; provided, however, that with respect to any strategic bidders, 
the Debtors may make reasonable commercial efforts to provide such strategic bidders with the same 
information provided to the Stalking Horse Purchaser.  The due diligence period will to the 
commencement of the Auction.  Additional due diligence will not be provided after the 
commencement of the Auction, unless otherwise deemed reasonably appropriate by the Debtors after 
consultation with any official committee of unsecured creditors, if any (the “Committee”) and Encina 
Business Credit SPV, LLC (“Encina”). 

Provisions Governing Qualified Bids 

A bid will be considered a “Qualified Bid” only if the bid is submitted by a Qualified Bidder and 
complies with all of the following:  

a. it states that the applicable Qualified Bidder offers to purchase, in cash or, if 
applicable, through a credit bid, or any combination of the two, some or all of the 
Purchased Assets upon the terms and conditions that the Debtors, in consultation with 
the Committee and Encina, reasonably determine are no less favorable to the Debtors 
than those set forth in the Stalking Horse Agreement; provided, however, the sale of 
the Fort Wayne Plastics Assets may be sold to purchasers other than the 
Stalking Horse Purchaser in a transaction to which the Stalking Horse 
Purchaser has provided its prior written consent; 

b. it offers to purchase all or substantially all of the P u r c h a s e d  A s s e t s  or only a 
portion of the Purchased Assets; provided, however, that a Bid that offers to 
purchase only a portion of the Purchased Assets may only be a Qualified Bid to the 
extent that the value of such Bid, in combination with the value of other Bids for 
other Purchased Assets, exceeds the Minimum Initial Overbid Amount (as defined 
below) applicable to Qualified Bids for all or substantially all the Purchased Assets. 
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The Debtors, in consultation with the Committee and Encina, may waive or modify 
the application of the Qualified Bid conditions in respect of Bids for a portion of 
the Purchased Assets, including, inter alia, the amount of the Good Faith Deposit; 

c. it includes a signed writing stating that the Qualified Bidder’s offer is irrevocable 
until the selection of the Successful Bidder, provided that if such bidder is selected as 
the Successful Bidder or the Back-Up Bidder (each, as defined below) its offer shall 
remain irrevocable until the later of (i) the closing of the Sale to the Successful 
Bidder or the Back-Up Bidder, and (ii) the date that is thirty (30) days after the Sale 
Hearing; 

d. it includes confirmation that there are no conditions precedent to the Qualified 
Bidder’s ability to enter into a definitive agreement and that all necessary internal and 
shareholder approvals have been obtained prior to the submission of the Bid; 

e. it includes a duly authorized and executed copy of an asset purchase agreement, 
including the purchase price for the Purchased Assets expressed in U.S. Dollars (the 
“Purchase Price”), together with all exhibits and schedules thereto, together with 
copies marked to show any amendments and modifications to the Stalking Horse 
Agreement (an “Asset Purchase Agreement”) and the proposed order for approval of 
the Sale by the Bankruptcy Court; 

f. it includes financial statements or other written evidence, including (if applicable) a 
firm, irrevocable commitment for financing, establishing the ability of the Qualified 
Bidder to consummate the proposed Sale and pay the Purchase Price in cash, such as 
will allow the Debtors to make a reasonable determination as to the Qualified 
Bidder’s financial and other capabilities to consummate the transaction contemplated 
by the Asset Purchase Agreement; 

g. it has a value to the Debtors, determined in the Debtors’ reasonable business 
judgment after consultation with the Committee that is greater than or equal to the 
sum of the value offered under the Stalking Horse Agreement, plus (i) the aggregate 
amount of the Stalking Horse Protections, plus (ii) $1,000,000 (the “Minimum Initial 
Overbid Amount”); 

h. it identifies with particularity which Contracts and Leases the Qualified Bidder 
wishes to assume and provides details of the Qualified Bidder’s proposal for the 
treatment of related cure costs and the provision of adequate assurance of future 
performance to the counterparties to such Contracts and Leases; 

i. it includes an acknowledgement and representation that the bidder: (i) has had an 
opportunity to conduct any and all required due diligence regarding the Purchased 
Assets prior to making its offer; (ii) has relied solely upon its own independent 
review, investigation and/or inspection of any documents and/or the Purchased 
Assets in making its bid; (iii) did not rely upon any written or oral statements, 
representations, promises, warranties or guaranties whatsoever, whether express or 
implied (by operation of law or otherwise), regarding the Purchased Assets or the 
completeness of any information provided in connection therewith or with the 
Auction, except as expressly stated in the Asset Purchase Agreement; and (iv) is not 
entitled to any expense reimbursement, break-up fee, or similar type of payment in 
connection with its Bid; 
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j. it includes evidence, in form and substance reasonably satisfactory to the Debtors of 
authorization and approval from the Qualified Bidder’s board of directors (or 
comparable governing body) with respect to the submission, execution, delivery and 
closing of the Asset Purchase Agreement; 

k. it is accompanied by a good faith deposit in the form of a wire transfer (to a bank 
account specified by the Debtors), certified check or such other form acceptable to 
the Debtors, payable to the order of the Debtors (or such other party as the Debtors 
may determine) in an amount equal to 5% of the Purchase Price; 

l. it contains a reasonable description of how the Qualified Bidder intends to treat 
current employees of the Sellers; 

m. it contains such other information as may be reasonably requested by the Debtors, in 
consultation with the Committee and Encina; and 

n. it is received prior to the Bid Deadline (as defined below).  

Notwithstanding the foregoing, the Stalking Horse Purchaser shall be deemed a Qualified Bidder, and the 
Stalking Horse Agreement will be deemed a Qualified Bid, for all purposes in connection with the 
bidding process, the Auction, and the Sale without compliance with the above enumerated requirements. 

The Debtors shall notify the Stalking Horse Purchaser, the DIP Lender, Encina and all Qualified Bidders 
in writing as to whether or not any bids (other than the Stalking Horse Agreement) constitute Qualified 
Bids, and will notify each Qualified Bidder that has submitted a bid (other than the Stalking Horse 
Purchaser), whether such Qualified Bidder’s bid constitutes a Qualified Bid promptly after such 
determination has been made; provided such notification shall not be given later than one (1) business day 
following the Bid Deadline; provided further that the Debtors shall provide copies of all Qualified Bids 
no later than one (1) business day following receipt by the Debtors. 

Bid Deadline   

A Qualified Bidder that desires to make a bid will deliver written copies of its bid via email to the 
following parties (collectively, the “Bid Notice Parties”): proposed investment banker to the Debtors, 
Lincoln International, 633 West Fifth Street, Suite 6650, Los Angeles, CA 90071 (Attn: Alexander 
Stevenson, astevenson@lincolninternational.com), with a copy to proposed counsel for the Debtors, DLA 
Piper LLP (US), 444 West Lake Street, Suite 900, Chicago, Illinois 60606 (Attn: John Lyons, Esq., 
john.lyons@dlapiper.com, and Daniel Simon, Esq., daniel.simon@dlapiper.com) and DLA Piper LLP 
(US), 1201 North Market Street, Suite 2100, Wilmington, Delaware 19801 (Attn:  Stuart Brown Esq., 
stuart.brown@dlapiper.com), so as to be received by the foregoing parties no later than 5:00 p.m. (EDT) 
on June 30, 2017 (the “Bid Deadline”).  The Bid Deadline may be extended by the Debtors in 
consultation with the Committee and Encina. 

Evaluation of Competing Bids 

A Qualified Bid will be valued based upon several factors including, without limitation, (1) the amount of 
the Purchase Price provided by such bid, (2) the risks and timing associated with consummating such bid, 
(3) any proposed revisions to the Stalking Horse Agreement and/or the proposed sale order, (4) the 
amount of any Wind Down Contribution made by such Bid, if applicable, (5) the ability of the Qualified 
Bidder to obtain appropriate regulatory approvals, and (6) any other factors deemed relevant by the 
Debtors, in consultation with the Committee and Encina.  For purposes of such valuation, the full face 
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amount of a credit bid (if it provides for cash payment or consensual assumption of any senior 
secured claims) shall be deemed to have the same value as the equivalent amount of cash.  The Debtors 
shall treat comparable credit bids and cash bids as equivalent and no credit bid shall be considered 
inferior to a comparable cash bid because it is a credit bid. 

No Qualified Bids 

If the Debtors do not receive any Qualified Bids other than the Stalking Horse Agreement, the Debtors 
will not hold an auction and the Stalking Horse Purchaser will be named the Successful Bidder upon the 
Bid Deadline. 

Auction Process.  

If the Debtors receive one or more Qualified Bids in addition to the Stalking Horse Agreement, the 
Debtors will conduct an auction of the Purchased Assets (the “Auction”), which shall take place at 10:00 
a.m. (CDT) on July 6, 2017, at the offices of DLA Piper LLP (US), 444 W. Lake St., Suite 900, Chicago, 
Illinois 60606, or such other location as shall be timely communicated to all entities entitled to attend the 
Auction.  The Auction, which shall be recorded and transcribed, shall be conducted in accordance with 
the following procedures: 

a. only the Stalking Horse Purchaser and such other Qualified Bidders who have timely 
submitted Qualified Bids will be entitled to make any subsequent bids at the Auction; 

b. the Stalking Horse Bidder will, notwithstanding the elements of the Stalking Horse 
Purchase Price, be entitled to make subsequent bids for all or substantially all or any 
combination of the Purchased Assets comprising  further credit bids, cash, additional 
or different consideration of any type, or any combination of the foregoing;   

c. each Qualified Bidder shall be required to confirm that it has not engaged in any 
collusion, within the meaning of section 363(n) of the Bankruptcy Code with respect 
to any Bids submitted or not submitted in connection with the Sale; 

d. at least one (1) business day prior to the Auction, each Qualified Bidder who has 
timely submitted a Qualified Bid must inform the Debtors whether it intends to attend 
the Auction and all Qualified Bidders wishing to attend the Auction must have at 
least one individual representative with authority to bind such Qualified Bidder in 
attendance at the Auction in person; provided that in the event a Qualified Bidder 
elects not to attend the Auction, such Qualified Bidder’s Qualified Bid shall 
nevertheless remain fully enforceable against such Qualified Bidder until the 
selection of the Successful Bidder and Back-Up Bidder at the conclusion of the 
Auction.  At least one (1) business day prior to the Auction, the Debtors will provide 
copies of the Qualified Bid, or combination of Qualified Bids, which the Debtors 
believe, after consultation with the Committee, is the highest or otherwise best offer 
for the Purchased Assets (the “Starting Bid”) to the Stalking Horse Purchaser and all 
other Qualified Bidders who have timely submitted Qualified Bids; 

e. all Qualified Bidders who have timely submitted Qualified Bids will be entitled to be 
present for all Subsequent Bids (as defined below) at the Auction and the actual 
identity of each Qualified Bidder will be disclosed on the record at the Auction; 

Case 17-11101-KJC    Doc 18-3    Filed 05/14/17    Page 21 of 23



   

 - 6 -  
EAST\142577077.6  

f. the Debtors, after consultation with the Committee, may employ and announce at the 
Auction additional procedural rules that are reasonable under the circumstances for 
conducting the Auction, provided that such rules (i) are not inconsistent with the 
Bidding Procedures, the Bankruptcy Code, or any order of the Court entered in 
connection herewith; and (ii) are disclosed to each Qualified Bidder attending the 
Auction; and 

g. bidding at the Auction will begin with the Starting Bid and continue in bidding 
increments (each, a “Subsequent Bid”) providing a net value to the Debtors’ estates 
of at least $250,000 above the prior bid.  After the first round of bidding and between 
each subsequent round of bidding, the Debtors, after consultation with the 
Committee, shall announce the bid (and the value of such bid) that they believe to be 
the highest or otherwise best Bid (each, the “Leading Bid”).   

h. A round of bidding will conclude after each participating Qualified Bidder has had 
the opportunity to submit a Subsequent Bid with full knowledge of the Leading Bid.   

i. Except as specifically set forth herein, for the purpose of evaluating the value of the 
Purchase Price provided by each Subsequent Bid (including any Subsequent Bid by 
the Stalking Horse Purchaser), the Debtors shall give effect to the Stalking Horse 
Protections as well as any additional liabilities to be assumed by a Qualified Bidder, 
including any Wind-Down Contribution, and any additional costs which may be 
imposed on the Debtors. 

j. The Debtors may accept bids for any portion of the Purchased Assets, as well as bids 
for substantially all of the Purchased Assets; provided, however, that a Qualified Bid 
that offers to purchase only a portion of the Purchased Assets may only be part of the 
Successful Bid to the extent that the value of such Qualified Bid, in combination with 
the value of other Qualified Bids for other Purchased Assets, exceeds the value of 
any then-pending Qualified Bid for all or substantially all the Purchased Assets.   
 

Selection of Successful Bid 

Prior to the conclusion of the Auction, the Debtors, in consultation with the Committee and Encina, will 
review and evaluate each Qualified Bid submitted at the Auction (including by the Stalking Horse 
Purchaser) in accordance with the procedures set forth herein and determine which offer is the highest or 
otherwise best offer (one or more such bids, collectively the “Successful Bid” and the bidder(s) making 
such bid(s), collectively, the “Successful Bidder”), and communicate to the Stalking Horse Purchaser and 
the other Auction participants the identity of the Successful Bidder and the details of the Successful Bid.  
The determination of the Successful Bid by the Debtors at the conclusion of the Auction shall be final, 
subject only to approval by the Bankruptcy Court.  

Other than the Stalking Horse Purchaser, the Qualified Bidder(s) with the next highest or otherwise best 
Qualified Bid, as determined by the Debtors in consultation with the Committee and Encina (and to the 
extent that the Stalking Horse Bidder does not have a Subsequent Bid pending, the Prepetition Term 
Lenders), will be required to serve as a back-up bidder (the “Back-Up Bidder”) and keep its bid open and 
irrevocable until the later to occur of thirty (30) days after the Sale Hearing and closing on the Successful 
Bid with the Successful Bidder.  If the Successful Bidder fails to consummate the Sale, the Back-Up 
Bidder will be deemed to be the new Successful Bidder, and the Debtors will be authorized and directed 
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to consummate the Sale with the Back-Up Bidder without further order of the Bankruptcy Court.  In no 
event shall the Stalking Horse Purchaser be the Back-Up Bidder. 

Within two (2) business days after conclusion of the Auction, the Successful Bidder shall complete and 
execute all agreements, contracts, instruments and other documents necessary to consummate the 
Successful Bid.  Within one (1) business day after conclusion of the Auction, but in no event prior to the 
commencement of the Sale Hearing, the Debtors shall file a notice with the Bankruptcy Court identifying 
the Successful Bidder and the Back-Up Bidder. 

The Debtors will sell the Purchased Assets to the Successful Bidder pursuant to the terms of the 
Successful Bid upon the approval of such Successful Bid by the Bankruptcy Court at the Sale Hearing.   

Return of Deposits 

All Good Faith Deposits shall be returned to each bidder not selected by the Debtors as the Successful 
Bidder or the Back-Up Bidder (as defined below) no later than five (5) business days following the 
conclusion of the Auction. 

THE STALKING HORSE PROTECTIONS 

In recognition of its expenditure of time, energy, and resources, the Debtors have agreed that if the 
Stalking Horse Purchaser is not the Successful Bidder, the Debtors will pay the Stalking Horse Purchaser 
from the Sale proceeds (i) an aggregate break-up fee equal to $1,750,000 (the “Break-Up Fee”), 
and (ii) an amount in cash equal to the aggregate amount of the reasonable fees, costs and expenses paid 
or incurred by or on behalf of Stalking Horse Purchaser relating to or in connection with its bid, subject to 
a cap of $350,000 (the “Expense Reimbursement,” and together with the Break-Up Fee, the “Stalking 
Horse Protections”).  The Stalking Horse Purchaser shall provide reasonable documentation of the 
expenses for which it seeks reimbursement to the Debtors.  The Stalking Horse Protections shall be 
payable as provided for pursuant to the terms of the Stalking Horse Agreement. 

The Debtors have agreed that their obligation to pay the Stalking Horse Protections pursuant to the 
Stalking Horse Agreement shall survive termination of the Stalking Horse Agreement, and, to the extent 
owed by the Debtors, constitute an administrative expense claim under sections 503(b) and 507 of the 
Bankruptcy Code against the Debtors, and payable in accordance with the terms and conditions of the 
Stalking Horse Agreement and the Bidding Procedures Order. 

SALE HEARING 

 The Debtors will seek entry of an order from the Bankruptcy Court at a hearing (the “Sale 
Hearing”) to begin on or before July 10, 2017 at [____] a/p.m. (prevailing Eastern Time), subject to the 
availability of the Bankruptcy Court, to approve and authorize the Sale, and assumption and assignment 
of designated Contracts and Leases to the Successful Bidder on the terms and conditions memorialized in 
the Successful  accordance with the Bid Procedures. 
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