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Reich, Reich & Reich, P.C.     Hearing Date: July 18, 2017  

Attorneys for L&N Twins Place LLC     Hearing Time: 10:00 am  

235 Main Street, Suite 450     

White Plains, New York 10601  

(914) 949-2126 

jreich@reichpc.com  

By: Jeffrey A. Reich 

       Nicholas A. Pasalides 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------X 

In re:        

        Chapter 11 

 L&N TWINS PLACE LLC,      

Case No.: 17-22758 (RDD)   

     Debtor.   

-------------------------------------------------------------X 

MOTION PURSUANT TO 11 U.S.C. §363(b), 11 U.S.C. §363(f)(2), (f)(3), (f)(5) TO SELL  

REAL PROPERTY FREE AND CLEAR OF LIENS AND ALLEGED LIENS  

 

L&N Twins Place LLC (the “Debtor”), by its attorneys Reich Reich & Reich, P.C., as 

and for its motion pursuant to 11 USC §363 to sell the real property located at 2-4 Virginia 

Place, Pleasantville, New York (the “Property”) free and clear of all liens, respectfully represents 

the following:   

JURISDICTION & VENUE 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 157(b) and 

1334. Venue is proper pursuant to 28 U.S.C. § 1408 and 1409. This matter is a “core” proceeding 

pursuant to 28 U.S.C. § 157(b) 

RELEVANT BACKGROUND 

2. On or about May 23, 2017 the Debtor filed a petition for relief pursuant to 

Chapter 11, Title 11 of the United States Code.  

3. The Debtor continues in the operation and management of its property as debtor-

in-possession pursuant to Sections 1107 and 1108 of the Code.  
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4. In or about February of 2002 the Debtor was formed for the purpose of acquiring 

and managing the Property. 

5. The Debtor has two members, David Balaj (“David”) and Maria Balaj (“Maria”), 

each of whom hold a fifty (50%) percent membership interest in the Debtor. At the time of the 

formation of the Debtor David and Maria were married. 

6. David is the managing member of the Debtor.  

7. The Property consists of six rental apartments and one duplex that David and 

Maria resided in with their children during the course of their marriage. Upon information and 

belief the duplex apartment is currently vacant.   Upon further information and belief all six (6) 

of the rental apartments are currently occupied by tenants and generate annual rental income for 

the Debtor in the amount of approximately $95,962.56. A copy of the rent roll for the Property is 

annexed hereto as Exhibit A.  

8. In or about 2009 David commenced a divorce proceeding against Maria in the 

New York State Supreme Court, County of Westchester (the “Divorce Proceeding”). A 

Judgment of Divorce (the “JOD”) was entered in the Divorce Proceeding on January 23, 2014 

directing, inter alia, that the Property was to be sold.  The JOD provides, in relevant part, that 

“the entity, L&N Twins Place, LLC, owns the real property located at 2-4 Virginia Place, 

Pleasantville, New York. The property is directed to be sold forthwith…”. A copy of the JOD is 

annexed hereto as Exhibit B.  

9. In or about June 2015 the Property was listed for sale by Loretta Chiavetta, a real 

estate broker at Coldwell Banker Residential Brokerage, for $1,250,000.00 (the “Realtor”). The 

Realtor’s commission due under the brokerage agreement by and between the Debtor and the 
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Realtor is 4.25% (“Commission”) of the sale price (the “Brokerage Agreement”).  A copy of the 

Brokerage Agreement is annexed hereto as Exhibit C.  

10. On or about December 4, 2015 an undisclosed buyer represented by Ben Gecaj 

(“Gecaj”), of Metro Empire Realty, made an offer to purchase the Property for $1,255,000.00. 

Shortly thereafter, on or about December 23, 2015 Agata Mishto (“Mishto” and/or the 

“Purchaser”) made an offer to purchase the Property for $1,250,000.00 through the Realtor.   

11. Mishto subsequently increased her offer on February 28, 2016 to $1,260,000.00, 

all cash with no contingencies, on February 28, 2016. On March 2, 2016 Gecaj increased the 

undisclosed buyer’s offer to $1,262,000.00.  

12. Subsequently, David and a group of investors that he arranged made an offer to 

purchase the Property for $1,265,000.00 (“David’s Offer”).  Maria matched David’s Offer on the 

representation that she would obtain the necessary funds from her family to purchase the 

Property.  

13. On or about April 8, 2016 Mishto again increased her offer to $1,270,000.00, all 

cash (the “Mishto Offer”). David expressed his acceptance of the Mishto Offer but Maria 

rejected it.  David then filed a motion in the State Court to compel Maria to accept the Mishto 

Offer pursuant to the directives of the JOD.  

14.  In or about October 2016 Judge Malone, a Justice of the New York Supreme 

Court, entered an order directing that the Property be sold to Mishto, assuming that the Mishto 

Offer had not been revoked (the “Malone Order”).  A copy of the Malone Order is annexed 

hereto as Exhibit D.  

15. After the entry of the Malone Order there were significant disagreements by and 

between Maria and David as to the consummation of the sale to Mishto. Notwithstanding the 

17-22758-rdd    Doc 10    Filed 06/05/17    Entered 06/05/17 17:29:43    Main Document   
   Pg 3 of 9



4 

 

Malone Order Maria requested a six (6) month post-closing occupancy agreement for her to live 

in the duplex apartment at the Property and demanded that Mishto provide “proof of funds” 

necessary to close the transaction, despite having already been provided with same.   

16. On or about March 24, 2017, the Debtor, acting through David as the managing 

member, in full compliance with the JOD and the Malone Order entered into a contract of sale 

with Mishto for the Property for the sale price of $1,270,000.00 (the “Mishto Contract”). The 

downpayment under the Mishto Contract was $127,000.00 (“Downpayment”).  The Down 

payment is being held in the escrow account of Lawrence A. Garvey, Esq., the attorney David 

hired to handle the sale for the Debtor. A copy of the Mishto Contract is annexed hereto as 

Exhibit E.  

17. The Property is encumbered by the following liens: 

  a. $102,342.23 for outstanding property taxes and water charges due the 

Town of Mt Pleasant (“Mt. Pleasant Tax Lien”); and  

b. $48,107.25 for outstanding village taxes due to the Village of Pleasantville 

(“Village Lien”).  

18. From the proceeds of the sale of the Property the Debtor proposes to pay the 

brokerage commission1.   

19. The Debtor proposes to distribute the balance of the proceeds from the sale as 

follows:  (a) the Mt. Pleasant Tax Lien in the amount of $102,342.23, plus any accrued interest, 

shall be paid in full at closing; (b) the Village Lien in the amount of $48,107.25, plus any 

accrued interest, shall be paid in full at closing; and (c) the balance of the sale proceeds shall be 

placed in escrow with the Debtor’s attorneys pending further order of this Court.  

                                                 
1 The Debtor will be seeking the retention of the Realtor by separate motion that will be returnable on the same date 

as the instant motion. 
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AUTHORITY FOR REQUESTED RELIEF 

 

There is Sound Business Justification for the Sale 

 

20. Section 363(b)(l) of the Bankruptcy Code provides, in relevant part, that a debtor 

in possession “after notice and a hearing, may use, sell, or lease, other than in the ordinary course 

of business, property of the estate.” 

21. Controlling precedent in the Second Circuit provides that a debtor’s sale or use of 

property of the estate outside the ordinary course of business should be approved by the Court, 

provided that the debtor can demonstrate a sound business justification for the proposed 

transaction. See, In re Chrysler LLC, 576 F.3d 108, 117-18 (2d Cir. 2009); Motorola, Inc. v. 

Official Comm. of Unsecured Creditors (In re Iridium Operating LLC), 478 F.3d 452, 466-467 

(2d Cir. 2007) (“In this Circuit, the sale of an asset of the estate under § 363(b) is permissible if 

the ‘judge determining the § 363(b) application expressly finds from the evidence presented 

before him or her at the hearing that there is a good business reason to grant such an 

application”); citing Committee of Equity Security Holders v. Lionel Corp. (In re Lionel 

Corp.),722 F.2d 1063, 1071 (2d Cir. 1983); see also, In re General Motors Corp., 407 B.R. 463, 

494-5 (Bankr. S.D.N.Y. 2009) (noting that sales under §363(b) are “commonly” approved 

subject to the “business judgment rule”). 

22. In Lionel the Court listed a number of factors that a judge might consider when 

determining whether there is a "business justification" for the asset sale, which include, but not 

limited to: (i) the value of the asset(s) in proportion to the estate as a whole; (ii) the amount of 

time since the filing; (iii) the likelihood of a proposed and confirmed plan of reorganization in 

the near future; (iv) the proposed sales effect on future plans of reorganization; and (v) whether 

the asset is increasing or decreasing in value. Lionel, 722 F.2d at 1071. 
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23. The Debtor submits that there is ample “business justification” for it to sell the 

Property expeditiously as further delay may cause Mishto to terminate the Mishto Contract.   

Additionally, the outstanding tax liabilities due the Village of Pleasantville and Town of Mt. 

Pleasant continue to accrue interest and an expeditious sale of the Property will maximize the 

value of the estate. In re Lehman Brothers Holdings, Inc., 445 B.R. 143, 180 (Bankr. S.D.N.Y. 

2011) ("[A] sale should be approved when the court is faced with the situation of a so-called 

"melting ice cube," a sale that would prevent further, unnecessary losses, the failure of other 

potential buyers to appear despite well-publicized efforts, and where the only alternative is an 

immediate liquidation that would yield far less for the estate and creditors."); see also In re 

Boston Generating, LLC, 440 B.R. 302, 329 (Bankr. S.D.N.Y. 2010) ("[I]f the Debtors were to 

abandon the Sale Transaction…there is a material risk that, although the Debtors may not 'die,' 

their condition would significantly deteriorate"). 

24. The Debtor believes that it has achieved the highest and best price for the 

Property. As detailed hereinabove, there were multiple bids for the Property which resulted in a 

substantial increase in the sale price.  Once the Property is sold there will be sufficient assets in 

the estate to satisfy all non-insider claims. As such, a sound business justification exists to 

consummate the Mishto sale utilizing the expedited process of Section 363 rather than through a 

plan of reorganization. 

The Proposed Sale Satisfies the Requirements of Section 363(f) of the Bankruptcy Code 

25. Pursuant to Section 363(f) of the Bankruptcy Code, a debtor may sell property 

under Section 363(b) free and clear of liens, claims and encumbrances if one of the following 

conditions is satisfied: (i) applicable non-bankruptcy law permits sale of such property free and 

clear of such interest; (ii) the entity holding the lien, claim or encumbrance consents to the sale; 
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(iii) the interest is a lien and the price at which such property is to be sold is greater than the 

aggregate value of all liens on the property; (iv) the interest is in bona fide dispute; or (v) the 

entity could be compelled, in a legal or equitable proceeding, to accept a money satisfaction of 

such interest. 11 U.S.C. § 363(f); see Smart World Techs., LLC v. Juno Online Servs. (In re. 

Smart World Tech., LLC), 423 F.3d 166, 169 n.3 (2d Cir. 2005) (“Section 363 permits sales of 

assets free and clear of claims and interests…It thus allows purchasers to acquire assets without 

any accompanying liabilities.”); In re: Dundee Equity Corp., 1992 Bankr. LEXIS 436, at *12 

(Bankr. S.D.N.Y.) (“Section 363(f) is in the disjunctive, such that the sale free of the interest 

concerned may occur if any one of the conditions of § 363(f) have been met”). 

26. The Debtor submits that the Court should authorize the consummation of the 

transaction as outlined in the Mishto Contract pursuant to 11 U.S.C. §363(f)(3) and §363 (b). 

The Debtor submits that the purchase price of $1,270,000.00 is fair and reasonable and is the 

highest and best price procured by the Realtor for the Property.  Further, all entities known or 

reasonably believed to have asserted any lien, claim, encumbrance, right of refusal, or other 

interest in or upon any portion of the Property  will receive notice of the proposed Sale and have 

an opportunity to object. See, 11 U.S.C. § 363(f)(2). To the extent any party with a lien, claim, 

interest in or encumbrance on the Property does not consent to the Sale the Debtor submits that 

such party should be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of its interests, if any, in the relevant assets. See 11 U.S.C. § 363(f)(5).   

27. Subject to the limitations described herein the Debtor seeks authority to sell the 

Property free and clear of all liens, claims, interests and encumbrances with such liens, claims, 

interests and encumbrances, if any, to attach to the net proceeds of sale subject to any rights and 

defenses that the Debtor may have with respect thereto.   
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Approval of Assumption/Assignment of Executory Contracts/Unexpired Leases 

28. The Debtor seeks authority to assume, assign, and/or transfer the leasehold 

interests it has with respect to the rental apartments to the Purchaser.  Section 365 of the 

Bankruptcy Code authorizes a debtor to assume, assign and/or transfer executory contracts and 

unexpired leases subject to the approval of the Court, if the debtor cures any defaults under such 

contracts and leases and provides adequate assurance of future performance.  

29. A debtor's decision to assume or reject an executory contract or unexpired lease 

must only satisfy the "business judgment test and…the debtor's business judgment should not be 

interfered with, absent a showing of bad faith or abuse of business discretion. In re Chipwich, 

Inc., 54 B.R. 427, 430-431 (Bankr. S.D.N.Y. 1985) (citing Control Data Corp. v. Zelman (In re 

Minges), 602 F.2d 38, 43 (2d Cir. 1979) (“It is enough, if, as a matter of business judgment, 

rejection of the burdensome contract may benefit the estate.”); see also In re Penn Traffic Co., 

524 F.3d 373, 378 (2d Cir. 2008). 

30. The meaning of "adequate assurance of future performance" depends on the facts 

and circumstances of each case, but one option is a demonstration of the assignee's financial 

health and experience in managing the type of enterprise or property assigned. In re Bygaph, 

Inc., 56 B.R. 596, 605-606 (Bankr. S.D.N.Y. 1986). 

31. Under the Mishto Contract the Purchaser is taking an assignment of the tenant 

leases related to the Property.  The Debtor submits that all requirements for the assumption and 

assignment of the tenant leases are satisfied. 
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CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court enter an Order approving 

the foregoing transaction pursuant to 11 U.S.C. §363(b), 11 U.S.C. §363(f)(2), (f)(3), (f)(5) and 

11 U.S.C. § 365 and for such other relief as the Court deems just and proper. 

Dated:  White Plains, New York 

     June 2, 2017  

 

       REICH REICH & REICH, P.C. 

       Attorneys for the Debtor 

       

      By: /s/Jeffrey A. Reich     

       Jeffrey A. Reich 

       235 Main Street, Suite 450 

       White Plains, NY 10601 

       (914) 949-2126 
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