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TERM SHEET  

REGARDING RESOLUTION OF BOND SAFEGUARD/LEXON CLAIMS 

AND BOND LIABILITY 

 

1. This term sheet (“Term Sheet”) describes various terms of a settlement transaction 

between Lehman Brothers Holdings Inc. (“LBHI”) and certain of its affiliates 

(collectively, “Lehman”) and Bond Safeguard Insurance Company and Lexon Insurance 

Company (collectively, “Bond Safeguard”) relating to the Projects and the Bonds (as 

such terms are defined below).  The parties hereby undertake to negotiate, finalize, 

execute and deliver two mutually satisfactory settlement agreements, one with respect to 

the TD Projects and one with respect to the VD Projects (as such terms are defined 

below) (collectively, the “Settlement Agreements”) memorializing the terms set forth in 

this Term Sheet and agree to do so in good faith and as expeditiously as possible.  The 

Settlement Agreements will be fully binding on all parties thereto upon execution and 

delivery thereof but the effectiveness thereof shall be subject to the approval of the terms 

and provisions thereof by the Lehman bankruptcy court (the “Settlement Effectiveness 

Condition”).  If the Settlement Effectiveness Condition is not satisfied, then the 
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Settlement Agreements will, by their respective terms, automatically terminate and 

become null and void ab initio and the parties will have no further rights or obligations 

thereunder and will be fully restored to their respective legal positions as if the Settlement 

Agreements had never been executed or delivered.  The consummation of the settlement 

contemplated in each Settlement Agreement shall occur only upon confirmation and the 

occurrence of the Effective Date (as defined in the applicable Plan).  

2. The projects are:  (a) Marblehead, Oak Valley Champions, Palm Springs Village 

(Avalon), Heartland and Delta Coves (the “TD Projects”) which are owned by SunCal 

Marblehead, LLC, LB/L SunCal Oak Valley, LLC, SunCal PSV LLC, SunCal Heartland, 

LLC, and Delta Coves Venture, LLC (collectively, the “TD Project Owners”), 

respectively, and (b) Acton Ranch, Ritter Ranch and Bickford Ranch (the “VD Projects” 

and, together with the TD Projects, the “Projects”) which are owned by Acton Estates, 

LLC, Palmdale Hills Property, LLC and SunCal Bickford Ranch, LLC (collectively, the 

“VD Project Owners” and, together with the TD Project Owners, the “Project Owners”), 

respectively.  It is anticipated that on or after the Effective Date(s) of the Plan (s), title to 

the Projects will be transferred to entities owned and/or controlled by Lehman 

(collectively, the “LB Nominees”) through (a) with respect to the TD Projects, a plan of 

reorganization proposed jointly by Lehman and the trustee in the involuntary debtors’ 

cases (as the same may be modified or amended from time to time, the “TD Plan”) and 

(b) with respect to the VD Projects, a plan of reorganization proposed by Lehman in 

certain of the voluntary debtors’ cases (as the same may be modified or amended from 

time to time, the “VD Plan” and, together with the TD Plan, the “Plans”).  Bond 
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Safeguard will agree that all outstanding subdivision, payment, performance and other 

bonds issued by Bond Safeguard with respect to the Projects and to be scheduled as part 

of the definitive documents (collectively, the “Bonds”) will remain outstanding after the 

Effective Date of the applicable Plan, until replaced as set forth below. 

3. From and after the applicable Effective Date, the applicable LB Nominees will agree to 

pay annual premiums (per Bond outstanding) in amounts set by Bond Safeguard and to 

be scheduled in the Settlement Agreements until the applicable Bonds are released, 

substituted or replaced; provided, however, that Bond Safeguard will agree to waive all 

such annual premiums until the earlier of (a) twenty-four (24) months following the 

Effective Date, (b) December 31, 2013, or (c) with respect to any particular Bond(s), the 

date on which such Bond(s) are substituted or replaced by new surety bond(s) issued by 

Bond Safeguard or another surety company relating to the same work or improvements 

that were the subject of the replaced Bonds.  Lehman will have no obligation to pay any 

bond premiums that may be due and owing to Bond Safeguard in respect of the Bonds or 

otherwise due and owing to any broker (including, without limitation, Rohm Insurance 

Company) who facilitated the placement or issuance of the Bonds and who may have 

claims against the Project Owners for unpaid bond premiums in respect of the Bonds 

(“Bond Broker”), in each case, as of the applicable Effective Date (collectively, the “Past 

Due Premiums”) and Bond Safeguard will waive (and will cause each Bond Broker to 

waive) any payment and waive (or at Lehman’s option, assign) any claims against the 

Project Owners in respect of such Past Due Premiums.    
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4. Attached hereto as Exhibit A is a chart (the “Claims Chart”) provided by Bond Safeguard 

identifying, as of September 22, 2011 (the “Exhibit Date”), all claims which have ever 

been asserted against Bond Safeguard under any of the Bonds by any person including, 

without limitation, by any claimants who hold (or previously held) claims against one or 

more of the Project Owners (collectively, the “Bond Claimants”), and further identifying 

for each such claim, (a) the name of the Bond Claimant, (b) to the best of Bond 

Safeguard’s knowledge, the specific Bond(s) under which the claim was made, (c) the 

Project for which such Bond(s) were issued, (d) if such claim has been settled, either 

consensually or by court order (“Settled Claims”), (i) the amount paid or to be paid 

(pursuant to an executed and fully binding settlement agreement) by Bond Safeguard in 

respect of the settlement of such claim, (ii) the date on which payment was made or is 

required to be made to the applicable Bond Claimant, and (iii) the extent to which Bond 

Safeguard has taken an assignment of the corresponding Bonded Claims (as defined 

below) and whether the Bond Claimant has any residual rights to the claim assigned to 

Bond Safeguard, (e) if such claim or any action brought by the applicable Bond Claimant 

has been denied, withdrawn or dismissed (“Dismissed Claims”), a description of the 

disposition of such claim and/or action including the basis for any such denial, 

withdrawal or dismissal, and (f) whether the claim is still pending (“Pending Claims”).  

Bond Safeguard will represent the accuracy of the Claims Chart in the definitive 

documents and will update the Claims Chart through the applicable Effective Date.  In 

addition, Bond Safeguard will provide to Lehman copies of all settlement documents 

with the Bond Claimants and represent in the definitive documents that it has provided to 

Lehman true, correct and complete copies of all such settlement documents.  With respect 
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to the Pending Claims, the parties will agree as follows:  (a) as to the claim brought by 

Nissho of California (and the corresponding judgment obtained by Nissho against Bond 

Safeguard), Bond Safeguard will be free to contest or appeal such claim/judgment, settle 

such claim/judgment or otherwise handle the disposition of such claim/judgment as it 

may determine in its sole discretion provided that (i) if a distribution is made to Nissho 

under the TD Plan, upon demand by Lehman, Bond Safeguard will pay to Lehman an 

amount (the “Nissho Claim Reimbursement Amount”) equal to (a) the difference 

between (i) $850,000 and (ii) the amount of Nissho’s claim against SunCal PSV LLC 

which has been assigned by Nissho to Bond Safeguard, multiplied by (b) the same 

percentage as the percentage of Nissho’s total allowed claim that is paid to Nishho under 

the TD Plan.  If Nissho’s allowed claim is broken out and paid at different percentages, 

the same proration and percentages will be applied for the purpose of determining any 

amount owed to Lehman by Bond Safeguard under this Section 4; provided, that if, prior 

to any payment or distribution being made to Nissho in respect of any allowed claim, 

Bond Safeguard pays and/or settles the claim/judgment and receives an assignment of all 

or any portion of Nissho’s allowed claim, Bond Safeguard will waive any payment in 

respect of such claim and assign such claim to Lehman.  As to the claims brought by 

West Coast R&R, and KIP Incorporated, Bond Safeguard will be free to contest such 

claims, settle such claims or otherwise prosecute such claims as it may determine in its 

sole discretion provided that (i) Bond Safeguard will reimburse Lehman for one-half of 

any and all amounts paid by Lehman to any such Bond Claimants pursuant to the TD 

Plan upon demand by Lehman, and (ii) to the extent that Bond Safeguard acquires all or 

any portion of such Bond Claimant’s rights to any allowed claims that such Bond 
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Claimants may have against SunCal PSV, LLC or SunCal Heartland, LLC relating to 

such Pending Claims, Bond Safeguard will waive any payment in respect of such claims 

and assign such claims to Lehman, and (c) as to the claims brought by Elite Bobcat, Bond 

Safeguard will settle such claims and in connection with such settlement, will acquire 

100% of such Bond Claimant’s rights to any claims that such Bond Claimant may have 

against LB/L SunCal Oak Valley, LLC relating to such Pending Claim.  For each Settled 

Claim (except MSA Consulting), Bond Safeguard hereby represents that it has acquired 

100% of the applicable Bond Claimant’s rights to any claims that such Bond Claimant 

may have against any Project Owner relating to such Settled Claim as indicated on the 

Claims Chart.  With respect to the Settled Claim relating to MSA Consulting, Bond 

Safeguard hereby represents that it has acquired $165,000 of the aggregate claim held by 

MSA Consulting against SunCal PSV, LLC as indicated on the Claims Chart.   

5. If Bond Safeguard receives a claim against a payment bond after the Exhibit Date but 

prior to the applicable Effective Date (each such claim being referred to as a “Gap 

Payment Bond Claim”), then Bond Safeguard shall reimburse Lehman for fifty percent 

(50%) of any distributions made under the applicable Plan in respect of any 

corresponding or related allowed claim asserted by the applicable Bond Claimant against 

any Project Owner in the bankruptcy proceedings of any of such Project Owner 

regardless of the ultimate disposition of such Gap Payment Bond Claim. 

6. If Bond Safeguard receives a claim from an obligee on a performance bond 

(“Performance Bond”) after the Exhibit Date but prior to the earlier of the applicable 

Effective Date or February 1, 2012 (such earlier date being referred to herein as the 
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“Liability Switch Date” and each such claim being referred to as a “Gap Performance 

Bond Claim”), then and in that event, Bond Safeguard shall conduct an investigation 

thereof in accordance with its customary procedures.  If Bond Safeguard determines 

(and/or it is ordered by a court) that work must be performed to satisfy, in whole or in 

part, Bond Safeguard’s obligations under the subject Performance Bond (the “Gap 

Bonded Work”), then Bond Safeguard shall cause the Gap Bonded Work to be performed 

by contractors reasonably selected by Bond Safeguard and reasonably approved by 

Lehman and pursuant to contracts entered into by Bond Safeguard and reasonably 

approved by Lehman.  Payment and other agreements between the parties concerning the 

Gap Bonded Work are as follows: 

a. Bond Safeguard shall give written notice to Lehman when a Gap 

Performance Bond Claim is received and shall advise and consult with Lehman as 

to the scope of Gap Bonded Work to be performed, the solicitation of contractors 

and the cost of the Gap Bonded Work.  Lehman may make any suggestions it 

deems appropriate in this regard and the selection of the final contractor(s) as well 

as the form(s) of the contract(s) to be entered into by Bond Safeguard with such 

contractor(s) shall be subject to Lehman’s reasonable approval; notwithstanding 

the above, if and to the extent required or mandated by applicable insurance 

regulations, Bond Safeguard shall otherwise conduct all activity undertaken in 

response to a Gap Performance Bond Claim in its sole discretion. 

b. Bond Safeguard shall pay for the cost of all Gap Bonded Work performed 

prior to the applicable Liability Switch Date and shall insure that such payment 
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has been made in full in accordance with the applicable contract(s).  Bond 

Safeguard shall indemnify and hold harmless the applicable Project Owner, 

Lehman and LB Nominee for any loss, cost or expense incurred by any of such 

entities as a result of Bond Safeguard’s failure to satisfy such payment obligation.  

c. Regardless of when the Effective Date occurs and provided that the 

applicable Effective Date has occurred, the applicable LB Nominee shall 

reimburse Bond Safeguard for the cost of all Gap Bonded Work performed after 

the Liability Switch Date, in accordance with the following procedure: 

i. If the applicable Effective Date has occurred as of February 1, 

2012, and the LB Nominee has not elected to undertake completion of the 

work as set forth in clause c.iii below, then within five (5) business days of 

the applicable Effective Date, the applicable LB Nominee shall deposit 

cash and/or provide a letter of credit in a form reasonably acceptable to 

Bond Safeguard and otherwise containing the terms more specifically 

described on Exhibit B attached hereto (a “Letter of Credit”), in an amount 

equal to the cost of the Gap Bonded Work to be performed after the 

Effective Date to be held in a Reimbursement Trust (as defined below).  

Upon payment by Bond Safeguard for Gap Bonded Work performed after 

the Effective Date and subject to the terms of the applicable Collateral 

Trust Agreement (as defined below), Bond Safeguard may immediately 

utilize the cash or Letter of Credit to reimburse itself for all amounts due 

from the LB Nominee in accordance with this paragraph.  Upon 
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completion of the Gap Bonded Work, all remaining cash and/or the 

original Letter of Credit shall be returned to the LB Nominee. 

ii.  If the applicable Effective Date has not occurred as of February 1, 

2012, then within five (5) business days of the applicable Effective Date, 

the applicable LB Nominee shall pay Bond Safeguard an amount equal to 

the amount paid by Bond Safeguard for Gap Bonded Work performed 

between February 1, 2012 and the Effective Date and, unless the LB 

Nominee has elected to undertake completion of the work as set forth in 

clause c.iii. below, it shall deposit cash and/or provide a Letter of Credit in 

an amount equal to the cost of the Gap Bonded Work to be performed 

after the Effective Date to be held in a Reimbursement Trust.  Upon 

payment by Bond Safeguard for Gap Bonded Work performed after the 

Effective Date and subject to the terms of the applicable Collateral Trust 

Agreement, Bond Safeguard may immediately use the cash or Letter of 

Credit to reimburse itself for all amounts due from the LB Nominee in 

accordance with this paragraph.  Upon completion of the Gap Bonded 

Work, all remaining cash and/or the original Letter of Credit shall be 

returned to the LB Nominee.  

iii.  The LB Nominee may elect, in its sole discretion, to undertake the 

completion of any Gap Bonded Work to be performed after the Effective 

Date (“Post-ED Gap Bonded Work”).  If such Post-ED Gap Bonded Work 

is to be performed under a contract previously entered into by Bond 

Safeguard, then the LB Nominee, as a condition to its election to 
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undertake the completion of such Post-ED Gap Bonded Work, shall 

assume Bond Safeguard’s obligations under such contract (including the 

payment of any outstanding amounts owed to the applicable contractor) 

and cause Bond Safeguard to be released from all further liability 

thereunder provided that Bond Safeguard assigns all of its rights 

thereunder to such LB Nominee (including, without limitation, any 

warranties, guarantees, bonds and other collateral or security provided to 

Bond Safeguard).   

7. If Bond Safeguard receives a claim from an obligee on a Performance Bond after the 

Liability Switch Date (each such claim being referred to as a “New Performance Bond 

Claim”), then and in that event, Bond Safeguard shall conduct an investigation thereof in 

accordance with its customary procedures.  If Bond Safeguard determines (and/or it is 

ordered by a court) that work must be performed to satisfy, in whole or in part, Bond 

Safeguard’s obligations under the subject Performance Bond (the “New Bonded Work”) 

then, unless the LB Nominee elects to undertake performance of the New Bonded Work 

itself in accordance with clause b.iii below, Bond Safeguard shall cause the New Bonded 

Work to be performed by contractors reasonably selected by Bond Safeguard and 

reasonably approved by Lehman and pursuant to contracts entered into by Bond 

Safeguard and reasonably approved by Lehman.  Payment and other agreements between 

the parties concerning the New Bonded Work are as follows: 

a. Bond Safeguard shall give written notice to Lehman (including, after the 

Effective Date, the LB Nominee) when a New Performance Bond Claim is 
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received and, unless the LB Nominee elects to undertake performance of the New 

Bonded Work itself pursuant to clause b.iii below, shall advise and consult with 

Lehman (including, after the Effective Date, the LB Nominee) as to the scope of 

New Bonded Work to be performed, the solicitation of contractors and the cost of 

the New Bonded Work.  Lehman (including, after the Effective Date, the LB 

Nominee) may make any suggestions it deems appropriate in this regard and the 

selection of the final contractor(s) as well as the form(s) of the contract(s) to be 

entered into by Bond Safeguard with such contractor(s) shall be subject to 

Lehman’s reasonable approval; notwithstanding the above, if Bond Safeguard is 

performing the New Bonded Work, to the extent required or mandated by 

applicable insurance regulations, Bond Safeguard shall otherwise conduct all 

activity undertaken in response to a New Performance Bond Claim in its sole 

discretion. 

b. Except to the extent that it has elected to undertake the performance of the 

applicable New Bonded Work pursuant to clause b.iii below, the applicable LB 

Nominee shall reimburse Bond Safeguard for the cost of all New Bonded Work in 

accordance with the following procedure: 

i. if the applicable Effective Date has occurred as of February 1, 

2012, then the LB Nominee shall, within five (5) business days of 

the determination of the cost of the New Bonded Work, deposit 

cash and/or provide a Letter of Credit in an amount equal to the 

cost of the New Bonded Work to be held in a Reimbursement 

Trust.  Upon payment by Bond Safeguard for New Bonded Work 
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and subject to the terms of the applicable Collateral Trust 

Agreement, Bond Safeguard may immediately utilize the cash or 

Letter of Credit to reimburse itself in full for all amounts due from 

the LB Nominee in accordance with this paragraph.  Upon 

completion of the New Bonded Work, all remaining cash and/or 

the original Letter of Credit shall be returned to the LB Nominee. 

ii.  If the applicable Effective Date has not occurred as of February 1, 

2012, then within five (5) business days of the applicable Effective 

Date, the LB Nominee shall pay Bond Safeguard an amount equal 

to the cost of New Bonded Work paid to date and it shall deposit 

cash and/or provide a Letter of Credit in an amount equal to the 

cost of the New Bonded Work to be performed after the Effective 

Date to be held in a Reimbursement Trust.  Upon payment by 

Bond Safeguard for New Bonded Work performed after the 

Effective Date and subject to the terms of the applicable Collateral 

Trust Agreement, Bond Safeguard may immediately utilize the 

cash or Letter of Credit to reimburse itself for all amounts due 

from the LB Nominee in accordance with this paragraph.  Upon 

completion of the New Bonded Work, all remaining cash and/or 

the original Letter of Credit shall be returned to the LB Nominee. 

iii.  The LB Nominee may elect, in its sole discretion, to undertake the 

completion of any New Bonded Work to be performed after the 

Effective Date (“Post-ED New Bonded Work”).  If such Post-ED 
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New Bonded Work is to be performed under a contract entered 

into by Bond Safeguard prior to the Effective Date, then the LB 

Nominee, as a condition to its election to undertake the completion 

of such Post-ED New Bonded Work, shall assume Bond 

Safeguard’s obligations under such contract (including the 

payment of any outstanding amounts owed to the applicable 

contractor) and cause Bond Safeguard to be released from all 

further liability thereunder provided that Bond Safeguard assigns 

all of its rights thereunder to such LB Nominee (including, without 

limitation, any warranties, guarantees, bonds and other collateral or 

security provided to Bond Safeguard).  If such Post-ED New 

Bonded Work is not provided for under a contract entered into by 

Bond Safeguard prior to the Effective Date, then the LB Nominee 

shall have sole discretion to select the contractor(s) to perform the 

New Bonded Work, enter into agreements with such contractor(s), 

all in its sole and absolute discretion and without any consultation 

with Bond Safeguard; provided, however, that if such Post-ED 

New Bonded Work has not been contracted for and commenced by 

the applicable LB Nominee within the period of time required by 

the applicable obligee making the New Performance Bond Claim, 

then Bond Safeguard, after giving the applicable LB Nominee 

three (3) business days’ written notice during which 3-day period 

the LB Nominee has failed to contract for and/or commence such 
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Post-ED New Bonded Work, shall have the right to contract for 

and/or cause such Post-ED New Bonded Work to be performed, in 

which case Bond Safeguard’s selection of the contractor(s) and the 

form of any contract(s) to be entered into by Bond Safeguard with 

such contractor(s) shall be subject to the reasonable approval of the 

applicable LB Nominee.  The LB Nominee and Bond Safeguard 

shall, to the extent reasonable, work cooperatively to obtain a 

resolution which will result in a release of the New Performance 

Bond Claim.  Notwithstanding the foregoing, if there is a dispute 

between Bond Safeguard and the LB Nominee as to whether or not 

Bond Safeguard is required, pursuant to its obligations under any 

Bonds, to perform any Post-ED New Bonded Work and/or as to 

the nature or extent of such Post-ED New Bonded Work or with 

respect to any other matter relating to the performance (or non-

performance) of such Post-ED New Bonded Work, Bond 

Safeguard shall have the right to make such determination if and to 

the extent required or mandated by applicable insurance 

regulations and only after consultation with the LB Nominee and 

after giving the LB Nominee a reasonable opportunity to perform 

(or cause to be performed) such Post-ED New Bonded Work; 

provided, however, that in connection with any such determination 

by Bond Safeguard, the LB Nominee shall have the right to contest 

and/or defend against any claim made by Bond Safeguard for 
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reimbursement under the applicable Settlement Agreement for the 

cost of any such Post-ED New Bonded Work.   

8. Any cash or Letter of Credit required to be provided by an LB Nominee pursuant to 

Sections 6 or 7 above shall be held by Bond Safeguard in trust (each, a “Reimbursement 

Trust”) pursuant to the terms of a collateral trust agreement substantially in the form of 

Exhibit C attached hereto (each, a “Collateral Trust Agreement”) solely for the purpose 

of reimbursing Bond Safeguard for the cost of any Gap Bonded Work or New Bonded 

Work paid for by Bond Safeguard. 

9. Notwithstanding anything set forth above to the contrary, if the amount of the Gap 

Bonded Work and/or New Bonded Work is not totally determined as of the time that the 

applicable LB Nominee is required to deposit funds or post a Letter of Credit as set forth 

above, then within five (5) business days of the Effective Date, the LB Nominee shall 

post such funds and/or Letter of Credit in an amount equal to the known cost(s) of the 

Gap Bonded Work and/or New Bonded Work and, in addition, shall make further 

deposits or post additional Letters of Credit within five (5) business days of such 

additional cost(s) being determined. 

10. All Bonds issued in respect of a Project shall be substituted or replaced upon the earlier 

of (a) the sale, transfer or conveyance of such Project to a third party which is unaffiliated 

with Lehman (“Third Party Transferee”), (b) the modification, amendment, substitution 

or replacement of any subdivision improvement agreement or development agreement 

that contemplated or required the issuance of such Bonds or (c) the applicable LB 

Nominee voluntarily initiates development of such Project by commencing actual 
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construction of improvements that (i) are being made pursuant to the development 

agreement and/or subdivision improvement agreement applicable to the Project, and (ii) 

are not improvements that have been demanded be made by any obligee on any Bonds or 

which are being made solely to address, mitigate or respond to any life/safety issues or 

public nuisances or hazards.  Bond Safeguard shall have no obligation to issue new or 

additional surety bonds for the benefit of the LB Nominee or any successor owner of the 

Project.  Each LB Nominee shall agree to include in any applicable sale and purchase 

agreement for the sale, transfer or conveyance of its Project to a Third Party Transferee 

an express condition to such sale, transfer or conveyance that the Third Party Transferee 

substitute or replace, or cause to be substituted or replaced, all outstanding Bonds for 

such Project on the closing date of any such sale, transfer or conveyance.   

11. Each and every LB Nominee obligation, including but not limited to the payment of each 

LB Nominee’s reimbursement obligations to Bond Safeguard, will be guaranteed by 

LBHI pursuant to the form of guarantee/indemnity agreement attached hereto as Exhibit 

D.  

12. On the applicable Effective Date, Bond Safeguard shall transfer and assign all claims 

which have been assigned to Bond Safeguard by the Bond Claimants in connection with 

or pertaining to Settled Claims (as reflected on the Claims Chart as of the Effective Date) 

(the claims so assigned to Bond Safeguard being collectively referred to herein as the 

“Bonded Claims”) to Lehman or its designee, such assignment by Bond Safeguard to 

Lehman or its designee of the Bonded Claims to be free and clear of any rights, interests 

and claims of any of the Bond Claimants or any other person.  Bond Safeguard will 
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waive any further rights it may have in respect of the Bonded Claims and waive any 

payment to Bond Safeguard under the applicable Plan in respect of the Bonded Claims 

and the corresponding claims of Bond Safeguard against the Project Owners.  Bond 

Safeguard, thereby, will agree to accept less favorable treatment for such claims than 

other holders of similar claims will receive under the applicable Plan.  Lehman and its 

affiliates (including the LB Nominees) will also receive a release from Bond Safeguard 

with respect to the Bonded Claims.  Bond Safeguard will represent to Lehman that, as of 

the applicable Effective Date, (a) Bond Safeguard is the owner and holder of the Bonded 

Claims, free and clear of any rights, interests or claims of the Bond Claimants or any 

other person, and (b) no Gap Bond Claims or New Bond Claims exist except those which 

have been disclosed to Lehman in writing prior to the applicable Effective Date. 

13. The parties acknowledge that a demand has been made by the City of Palmdale on certain 

Bonds relating to the Ritter Ranch Project for the mitigation of hazardous conditions and 

the completion of certain other improvements with respect to Elizabeth Lake Road (the 

“ELR Work”) and that City of Palmdale and Bond Safeguard have entered into a 

settlement agreement, effective as of February 18, 2011, with respect to the ELR Work 

(the “ELR Settlement”), a true and correct copy of which has been provided to Lehman.  

Bond Safeguard estimates that the ELR Work will cost approximately $1.6 million but 

such amount will not be known until design documents are completed and the ELR Work 

has been submitted for bid.  The applicable LB Nominee taking title to the Ritter Ranch 

Project shall reimburse Bond Safeguard for a portion of any expenditures actually 

incurred and paid by Bond Safeguard in respect of the ELR Work in an amount equal to 
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the lesser of (a) one-half of the aggregate amount of such expenditures or (b) $800,000 

(such lesser amount being referred to herein as the “ELR Reimbursement Amount”).  

Bond Safeguard shall have no administrative or other claim against the Ritter Ranch 

Debtor or otherwise be entitled to any distribution under the VD Plan in respect of or 

arising from the ELR Work and, other than the obligation to pay the ELR Reimbursement 

Amount as provided above, Lehman shall have no obligation to reimburse Bond 

Safeguard for the cost of any ELR Work.  Bond Safeguard will promptly provide 

Lehman with copies of any documents, correspondence and other materials relating to the 

ELR Settlement. 

14. The parties acknowledge that a demand has been made by the City of Beaumont on 

certain Bonds relating to the Heartland Project for completion of a certain road (Portreo 

Road) by the City of Beaumont (the “Heartland Claim”).  Bond Safeguard has been 

advised by the City of Beaumont that the estimated cost of completion of such road is 

approximately $900,000.  Bond Safeguard is in the process of investigating the Heartland 

Claim to determine if valid defenses exist or if Bond Safeguard is legally obligated to pay 

the Heartland Claim.  In the event that Bond Safeguard determines that the Heartland 

Claim is a valid claim and/or determines (or it is determined) that Bond Safeguard is 

legally obligated to pay the Heartland Claim (or any portion thereof), the applicable LB 

Nominee taking title to the Heartland Project shall reimburse Bond Safeguard for a 

portion of any expenditures actually incurred and paid or any amount otherwise paid by 

Bond Safeguard in respect of the Heartland Claim in an amount equal to the lesser of (a) 

one-half of the aggregate amount of such expenditures or payments or (b) $450,000 (such 
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lesser amount being referred to herein as the “Heartland Reimbursement Amount”).  

Bond Safeguard shall have no administrative or other claim against the Heartland Debtor 

or otherwise be entitled to any distribution under the TD Plan in respect of or arising 

from the Heartland Claim and, other than the obligation to pay the Heartland 

Reimbursement Amount as provided above, Lehman shall have no obligation to 

reimburse Bond Safeguard for any amount paid by Bond Safeguard in respect of the 

Heartland Claim.  Bond Safeguard will promptly provide Lehman with copies of any 

documents, correspondence and other materials relating to the Heartland Claim. 

15. All rights and claims that Bond Safeguard has or may have against (a) the Project 

Owners, or (b) SCC Acquisitions, LLC, Bruce and Kathy Elieff and/or the other SunCal 

principals and entities who may be liable to Bond Safeguard under various indemnity 

agreements (collectively, the “Bond Indemnitors”), for amounts paid by Bond Safeguard 

to claimants that have made demands for payment or performance under the Bonds, will 

be assigned by Bond Safeguard to Lehman (or its designee) on the applicable Effective 

Date.  The parties acknowledge that an action has been brought by Bond Safeguard 

against the Bond Indemnitors which relates to both the Bonds and other surety bonds 

issued by Bond Safeguard with respect to projects other than the Projects (the “Pending 

Action”).  To the extent that the Pending Action is not otherwise resolved through the 

entry of an Indemnity Judgment (as defined below) which, as of the Effective Date, is 

final and unappealable, the parties agree that they will endeavor, in good faith, to 

negotiate a co-plaintiff or other arrangement that would enable each to prosecute its 

respective claims against the Bond Indemnitors in the Pending Action without impairing 
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the rights of the other party.  Absent such agreement, to the extent possible, Bond 

Safeguard will take all necessary action to separate that portion of the Pending Action 

relating to the Bonds from the other portions of the Pending Action and assign its rights 

with respect to the portion relating to the Bonds to Lehman (or its designee).  In 

furtherance of the foregoing, Bond Safeguard will execute and deliver any stipulations, 

pleadings or other documents reasonably requested by Lehman in order to effectuate the 

addition (or substitution, if necessary) of Lehman (or its designee) as a party plaintiff in 

the Pending Action on the applicable Effective Date.  If a judgment against one or more 

of the Bond Indemnitors is obtained by Bond Safeguard prior to the Effective Date 

(collectively, an “Indemnity Judgment”), then Bond Safeguard shall assign to Lehman (or 

its designee) that portion of the Indemnity Judgment attributable to losses incurred by 

Bond Safeguard (and any corresponding attorneys fees, interest, costs and expenses) with 

respect to the Bonds.  

16. To the extent not otherwise assigned to Lehman, on the applicable Effective Date, Bond 

Safeguard will dismiss and release all claims it may have or may have acquired by 

assignment, subrogation or otherwise against the Project Owners and the other debtors in 

the SunCal chapter 11 cases being jointly administered under Case No. 8:08-bk-17206-

ES (collectively, the “Debtors”) (except any claims against SJD Partners, Ltd. or SunCal 

Century City, LLC and any liquidated, non-contingent claims against North Orange Del 

Rio Land, LLC, and any claims against any other Debtor with respect to whom a Plan has 

not been confirmed by Lehman which claims arise solely from Bonds issued for the 

benefit of such Debtor or its Project (collectively, the “Excluded Debtor Claims”)) 
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including, without limitation, claims for guaranty and indemnity liability arising from the 

Bonds, and release Lehman from all claims arising from or with respect to the Projects, 

the Bonds, the Project Owners or any of the other Debtors or their respective projects 

(except the Excluded Debtor Claims) other than  any claims arising from Lehman’s 

obligations under the Settlement Agreements or under any other documents executed and 

delivered in connection therewith.  

17. Bond Safeguard will cooperate with Lehman in providing information as may be 

requested by Lehman in connection with or in furtherance of Lehman’s negotiations with 

the public bodies regarding the scope of improvements to comply with the requirements 

of the Projects or the modifications of the existing requirements. 

18. To the extent the description in the Plans of the Settling Bond Issuer Agreements (as 

defined in the Plans) is inconsistent with the terms, conditions and agreements set forth in 

the Settlement Agreements, the Settlement Agreements shall control and Lehman shall 

amend the Plans to the extent necessary to make the description of the Settling Bond 

Issuer Agreements consistent with the actual Settlement Agreements. 

19. The parties acknowledge that at the time of execution of the Settlement Agreements, the 

LB Nominees may not yet have been formed and may not be parties to the Settlement 

Agreements.  If the LB Nominees are not initially parties to the respective Settlement 

Agreements, the Settlement Agreements will provide that Lehman will cause each of the 

LB Nominees to execute and deliver an amendment to the applicable Settlement 

Agreement pursuant to which such LB Nominee agrees to be bound by all terms and 

provisions of the applicable Settlement Agreement and to assume all obligations of such 
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LB Nominee thereunder to the extent applicable to such LB Nominee.  Unless, and until 

such time as, an LB Nominee is, or becomes, a party to the applicable Settlement 

Agreement, LBHI shall be principally and directly obligated for all of such LB 

Nominee’s obligations under such Settlement Agreement.   

20. Nothing contained herein shall be deemed or construed as an admission or concession 

with respect to the underlying rights and claims of the parties or any defenses thereto or 

be admissible or discoverable.  All parties reserve all rights and waive none.   

This Term Sheet shall be binding upon the parties hereto insofar as the parties shall be 

obligated to proceed in good faith and as expeditiously as possible to finalize, execute 

and deliver the Settlement Agreements which themselves shall be subject to the 

Settlement Effectiveness Condition and any other conditions expressly provided for 

therein.  Notwithstanding the foregoing, any obligation of Lehman hereunder shall be 

subject to the approval of the Lehman bankruptcy court. 

This Term Sheet may be executed in any number of counterparts, each of which shall be 

deemed an original and all of which together shall constitute one and the same 

instrument.  Signatures delivered by facsimile or by email in PDF shall constitute 

originals for all purposes. 

[SIGNATURES ON THE FOLLOWING PAGE] 





LEHMAN BROTHERS HOLDINGS INC., 


as debtor and debtor in possession in its Chapter 

11 case in the United States Bankruptcy Court 

for the Southern District of New York, Case No. 

08-13555 (JMP) 


By:_____________ 

Name: 

Title: 

Date: September _, 2011 


BOND SAFEGUARD INSURANCE COMPANY 


LEXON INSURANCE COMPANY 

By:
-~~~~----_7~--

NamrzJO.......... 

Title: 

Date: 
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EXHIBIT A  

Claims Chart 

Involuntary Debtors 

 SunCal PSV, LLC 8:08-17465 ES (Palm Springs Village/Avalon) 
Date 
Claim 
Received 

Bond No. Bond Amount Claimants Name Claim Amount Comments 
 

1/10/2008 5025381 $1,132,400.00 
$  566,200.00 

Nissho of California $909,986.96 Judgment rendered against Bond Safeguard for 
$1,041,148.55, plus interest and costs from January 
2008.  On appeal.     

5/16/2008 5025381 $1,132,400.00 
$  566,200.00 

Pacific Masonry Walls $314,061.23 Request for dismissal with prejudice filed 11/11/2010. 

7/24/2008 5025381 $1,132,400.00 
$  566,200.00 

Orange County 
Striping Services 

$29,638.75 Case dismissed with prejudice 11/5/2008. 

6/23/2008 5025375- 
5025381 
5025383 
5025394 

$17 million + 
for all bonds 

Brudvik, Inc. $44,468.00 for all 
bonds 

Case dismissed without prejudice 4/22/2010.  

5/6/2008 Unknown Unknown White’s Steel, Inc. $39,662.55 Request for dismissal with prejudice filed 3/8/2010.  
7/7/2008 5025375- 

5025381 
5025383 
5025394 

$17 million + 
for all bonds 

R&D Concrete, Inc. $92,940.80 for all 
bonds 

Settled. Bond Safeguard paid $2,000.00.  

12/17/07 5025375- 
5025381 
5025383 
5025394 

$3,270,904.00 
$3,112,700.00 

Desert Pipeline $364,865.93 for 
all bonds 

Settled. Bond Safeguard paid $500,000.00.  

4/17/2008 5025375- 
5025381 

$17 million + 
for all bonds 

Schilling Corp. $638,214.17 for 
all bonds 

Request for dismissal without prejudice filed 3/9/2011.  
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 SunCal PSV, LLC 8:08-17465 ES (Palm Springs Village/Avalon) 
7/22/2008 5025376 $3,525,150.00 West Coast R&R, Inc. $336,644.00 Litigation pending. 

11/3/2008 5025375 $3,270,904.00 
$1,635,452.00 

MSA Consulting $652,431.01 Settled. Bond Safeguard paid $165,000.00. 

8/13/2009 5025394 Unknown RMF Construction $  58,631.44 Case dismissed without prejudice 1/8/2010. 
4/17/2008 5025378 $4,070,000.00 

$2,035,000.00 
So-Cal Sweepers, LLC $36,280.00 Case dismissed without prejudice 4/1/2010. 

2/27/08 5025381 $1,132,400.00 
$566,200.00 

GroWest Nurseries $30,043.29 Claim denied. 

 

 LB/L-SunCal Oak Valley, LLC 8:08-17404 ES (Oak Valley) 
Date 
Claim 
Received 

Bond No. Bond Amount Claimants Name Claim Amount Comments 
 

 5/6/2009 5014543– 
5014553 
5024786 
5026528 

$311,432.00 + 
(Amount of all 

bonds 
unknown) 

TC Construction 
Company, Inc. 

$327,162.70 for 
all bonds 

Claims denied 5/14/2010.  

11/17/2010 Unknown Unknown TC Construction 
Company, Inc. 

$2,300,571.88 Lawsuit makes claims against Oak Valley and 
Summerwind Ranch projects. Discovery will be 
required to determine what bonds/projects are 
involved and any possible liability.  

6/27/2008 5014552 $2,146,407.15 Hillcrest Contracting, 
Inc. 

$136,567.43 Settled. Bond Safeguard paid $160,000.00, includes 
interest and attorneys’ fees. 

11/21/08 5024786 $869,060.18 Kip Incorporated $33,572.10 
(BSIC’s records 
say $195,345.10 
but demand ltr 
received from Ted 
Donohue says 
above amount) 

Settled. Bond Safeguard paid $15,000.00.   
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 LB/L-SunCal Oak Valley, LLC 8:08-17404 ES (Oak Valley) 
4/17/2009 5014543 

5014549-
5014552 

$4 million + 
for all bonds 

Elite Bobcat $64,025.00 Breach of Contract Action. Settled. Bond Safeguard 
paid $40,000.00.  

4/17/2009 5014543 
5014549-
5014552 

$4 million + 
for all bonds 

Elite Bobcat $45,000.00 Mechanics’ Lien Action. Case dismissed without 
prejudice 1/21/2011.  

 

 Delta Coves Venture, LLC 8:08-17470 ES  (Delta Coves) 
Date 
Claim 
Received 

Bond No. Bond Amount Claimants Name Claim Amount Comments 
 

12/2/2008 5024785 $5,012,000.00 Contra Costa County -
Public Works Dept. 

$700,000.00 Claim pending. County has been silent since 
September 2009.   

 

 SunCal Heartland, LLC 8:08-17407 ES  (Heartland) 
Date 
Claim 
Received 

Bond No. Bond Amount Claimants Name Claim Amount Comments 
 

11/21/08 5029542 $2,891,000.00 Kip Incorporated $439,794.97 
(BSIC’s records 
say $393,739.00 
but demand ltr 
received from 
Ted Donohue 
says above 
amount) 

Settled. Bond Safeguard paid $290,000.00.  

10/1/10 5029533 
5029529 

$641,700.00 
for both bonds 

City of Beaumont Unknown Claim under investigation.  
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Voluntary Debtors 

 SunCal Bickford Ranch, LLC 8:08-17231 ES (Bickford Ranch) 
Date 
Claim 
Received 

Bond No. Bond Amount Claimants Name Claim Amount Comments 
 

6/2/2008 5024793 $327,548.00 Marques Pipeline, Inc. $330,118.00 Settled. Bond Safeguard paid $5,000.00. 
 
 Palmdale Hills Property, LLC 8:08-17206 ES (Ritter Ranch) 

Date 
Claim 
Received 

Bond No. Bond Amount Claimants Name Claim Amount Comments 
 

1/16/2008 5020969 
5020971 - 
5020973 
5026507 

$10 million + 
for all bonds 

City of Palmdale None Specified A settlement and completion agreement was entered into 
between the City & Bond Safeguard under which Bond 
Safeguard paid the City $127,000.00 as reimbursement 
for attorneys’ fees, costs and expenses and $12,861.40 as 
reimbursement for repair work the City had to undertake 
following wildfire damage.  In addition, Bond Safeguard 
paid $30,007.56 to Engineering Solutions to correct 
emergency erosion control issues on the project. 
The claim is still pending for the completion work. 
Estimated cost to complete Elizabeth Lake Road Phase 2 
is $1.2 million. 

2/8/08 5020971-
5020973 
5024772 
5025395 
5026507 
5026525 
5026530 
5026546 
5029502  
5029503 

$14 million + 
for all bonds 

Professional Pipeline 
Contractors, Inc. 

$2,156,081.30 
for all bonds 

SunCal tendered defense. Settled by Radco – details 
unknown. 
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 Palmdale Hills Property, LLC 8:08-17206 ES (Ritter Ranch) 
7/23/08 5029502 $684,150.00 The Masonry Group $686,760.62 SunCal tendered defense. Settled by Radco – details 

unknown. 
3/4/08 5020972 

5020973 
$6 million + 

for all bonds 
Samrod Corporation Unknown SunCal tendered defense. Settled by Radco – details 

unknown. 
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EXHIBIT B 

Terms of Letter of Credit 

Form of Letter of Credit: Irrevocable, unconditional, standby letter of credit 
issued by a commercial bank reasonably acceptable 
to Bond Safeguard 

Beneficiary: Bond Safeguard, as trustee under a collateral trust 
agreement 

Stated Amount: Aggregate cost of Gap Bonded Work or New Bonded 
Work (whichever is applicable) to be performed after 
the applicable Effective Date pursuant to binding 
contract(s) with contractor(s) retained to perform 
such work 

Expiry Date: Guaranteed completion date under binding 
contract(s) or, if no guaranteed completion date, a 
completion date reasonably estimated by Bond 
Safeguard, with respect to the Gap Bonded Work or 
New Bonded Work, as applicable, plus 30 days   

Draw Requirements: Upon presentation by beneficiary to issuing bank of a 
draw certificate in form to be agreed upon or as 
otherwise prescribed by the issuing bank but which 
shall not otherwise require the delivery of any 
documents to the issuing bank other than the draw 
certificate itself 

Transferability Letter of Credit shall not be transferable nor shall any 
proceeds from the Letter of Credit be assignable to 
any person without prior written consent of Bond 
Safeguard and LB Nominee 

Renewal of LOC: Unless (i) all Gap Bonded Work or New Bonded 
Work, as applicable, for which the Letter of Credit 
was issued has been completed and fully paid for by 
Bond Safeguard, and (ii) Bond Safeguard has been 
fully reimbursed for payments made by Bond 
Safeguard in respect of such work, all prior to the 
30th day preceding the Expiry Date, then the LB 
Nominee shall cause the Letter of Credit to be 
extended by 30 days (by no later than 30 days prior 
to the Expiry Date), failing which Bond Safeguard 
may direct the trustee of the Reimbursement Trust to 
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draw upon the remaining amount available under the 
Letter of Credit and deposit the proceeds of such 
draw into the Reimbursement Trust 

Conditions to Draw: As prescribed under the terms of the Collateral Trust 
Agreement.  
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EXHIBIT C 

Form of Collateral Trust Agreement 

COLLATERAL TRUST AGREEMENT 
 
 This COLLATERAL TRUST AGREEMENT (“Agreement”) is dated as of the [____] 
day of [_____________], 201[ ] and is entered into between [NAME OF LB NOMINEE], a 
[______________] (“LB Nominee”) and BOND SAFEGUARD INSURANCE COMPANY, an 
Illinois corporation, both in its capacity as the issuer of the Bonds (as hereinafter defined) (the 
“Surety”) and as trustee hereunder (the “Trustee”). All initially capitalized terms used but not 
otherwise defined herein shall have the respective meanings ascribed thereto in the Settlement 
Agreement (as hereinafter defined).  
 

RECITALS 
 
 WHEREAS, the LB Nominee and the Surety, among others, are parties to that certain 
Settlement Agreement, dated as of [_________], 2011 (the “Settlement Agreement”) relating, in 
part, to [that] [those] certain surety bond[s] issued by the Surety and more particularly described 
on Exhibit A attached hereto (the “Bonds”); and 
 
 WHEREAS, a demand has been made on the Bond[s] by the obligee thereof for 
performance by the Surety of the work more particularly described on Exhibit B attached hereto 
(collectively, the “Bonded Work”) and the Surety is prepared to perform and complete the 
Bonded Work in accordance with its obligations under the Bond[s];  
 
 WHEREAS, the Surety is prepared to retain [NAME OF CONTRACTOR[S]] (the 
“Contractor[s]”) to perform the Bonded Work pursuant to the terms and provisions and subject to 
the conditions set forth in [that] [those] certain contract[s] and agreement[s] more particularly 
described on Exhibit C attached hereto (the “Bonded Work Contract[s]”); 
 
 WHEREAS, the aggregate [maximum] [estimated] cost of all Bonded Work to be 
performed by the Contractor[s] pursuant to the Bonded Work Contracts is $________ (the 
“Bonded Work Cost Amount”);  
 
 WHEREAS, as provided under the terms of the Settlement Agreement, the LB Nominee 
is required to deposit with the Trustee, to be held by the Trustee in the Reimbursement Trust (as 
hereinafter defined), an amount equal to the Bonded Work Cost Amount to provide for 
reimbursement to the Surety of amounts actually paid by the Surety to the Contractor[s] for 
performance of the Bonded Work (the “Bonded Work Reimbursement Obligations”);  
 
 WHEREAS, in satisfaction of its obligations under the Settlement Agreement, the LB 
Nominee desires to deposit [cash] [and] [a Letter of Credit] in the [stated] amount of 
$_________ (the “Original Trust Property” and, together with any Additional Trust Property (as 
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hereinafter defined), the “Trust Property”) into the Reimbursement Trust to be held by the 
Trustee and to be disbursed by the Trustee in accordance with the terms of this Agreement.   
 

AGREEMENT 
 
NOW THEREFORE, the LB Nominee, Trustee and Surety hereby agree as follows: 
 

ARTICLE I  
(CREATION OF TRUST) 

 
 1.1 Declaration of Trust.  The LB Nominee hereby delivers the Trust Property to the 
Trustee, in trust, to be held and disbursed upon the terms and conditions set forth in this 
Agreement.  The trust created hereby shall be referred to as the “Reimbursement Trust.”  All 
Trust Property comprised of cash shall be deposited into that certain account more particularly 
described on Exhibit D attached hereto in the name of the Trustee in trust for the benefit of the 
LB Nominee and the Surety pursuant to this Collateral Trust Agreement (the “Cash Account”).  
For purposes of this Agreement, “Cash Trust Property” shall mean any and all cash deposited 
into the Cash Account and all interest earned thereon, and “LOC Trust Property” shall mean any 
Letter of Credit delivered to the Trustee, as beneficiary thereof, to be held by the Trustee and 
drawn upon as provided in this Agreement.   
 
 1.2 Acceptance of Trust.  The Trustee hereby accepts the Trust Property in trust pursuant 
to the terms of this Agreement, and agrees to hold, administer and distribute the Trust Property 
strictly in accordance with the terms of this Agreement. 

 
ARTICLE II  

(DUTIES OF THE TRUSTEE) 
 

2.1 Retention and Disbursement of Trust Property.  The Trustee shall hold the Trust 
Property and disburse the same as follows: 

 
(a) Upon the Trustee’s and LB Nominee’s receipt of written confirmation 

from the Surety that a payment has been made by the Surety to [the] [a] Contractor for 
amounts due to such Contractor in respect of Bonded Work performed by such 
Contractor (a “Contractor Payment”), together with (i) copies of any invoices, bills, 
statements or requests for payment from such Contractor and a certification from the 
Surety that all applicable Bonded Work has been performed in accordance with the terms 
of the applicable Bonded Work Contract (“Completed Work”) and that the obligee under 
the applicable Bonds has approved such Completed Work, (ii) a check or evidence of 
wire transfer evidencing the Surety’s payment in the amount of the Contractor Payment, 
and (iii) copies of executed lien waivers from such Contractor for the applicable 
Completed Work (the foregoing items described in clauses (i) through (iii), inclusive, 
being collectively referred to as “Reimbursement Backup Documents”), the LB Nominee 
shall confirm in writing to the Trustee that all Reimbursement Backup Documents have 
been provided to the LB Nominee.  Upon its receipt of such written confirmation from 
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the LB Nominee, the Trustee shall disburse an amount equal to the amount of the 
Contractor Payment to the Surety, first from any Cash Trust Property and then from the 
proceeds of a draw under any LOC Trust Property and confirm such disbursement in 
writing to the LB Nominee; provided, however, that if there is no response from the LB 
Nominee within two (2) Business Days following the LB Nominee’s receipt of all 
Reimbursement Backup Documents, the Surety shall have the right to require the Trustee 
to make a disbursement to the Surety as provided above (upon certification from the 
Surety that all Reimbursement Backup Documents have in fact been provided to the LB 
Nominee but that the LB Nominee has not responded within two (2) Business Days of 
such receipt by the LB Nominee) subject to the LB Nominee’s right to review the 
Reimbursement Backup Documents and either confirm or deny that all required 
Reimbursement Backup Documents have in fact been provided to the LB Nominee and if 
denied, the Surety shall either provide any requested documents to the LB Nominee (to 
the extent the same are Reimbursement Backup Documents) or, if the parties are in 
dispute as to whether or not the required Reimbursement Backup Documents have in fact 
been provided to the LB Nominee, return the disbursement paid to the Surety back to the 
Trustee pending resolution of any such dispute.  
 

(b) With respect to any draw to be made by the Trustee under a Letter of 
Credit as provided in Section 2.1(a), such draw shall be made by presentment of a draw 
certificate in the form prescribed by the Letter of Credit. 
 

(c) If, by the thirtieth (30th) day prior to the expiration date of any Letter of 
Credit comprising LOC Trust Property held by the Trustee (an “LOC Expiry Date”), such 
LOC Expiry Date has not otherwise been extended by at least thirty (30) days from the 
current LOC Expiry Date and, as of such date, the Reimbursement Trust Termination 
Date (as hereinafter defined) has not yet occurred, then, upon the written direction of the 
Surety, the Trustee shall draw upon all undrawn amounts available under such Letter of 
Credit and deposit the proceeds thereof into the Cash Account.  All such amounts shall 
thereafter be deemed to be Cash Trust Property and shall be held and disbursed as 
provided in this Agreement with respect to Cash Trust Property.  
    

(d) Within two (2) Business Days following receipt of a written confirmation 
from the Surety and the LB Nominee that all Bonded Work has been completed, all 
Contractors have been fully paid, and the Surety has been reimbursed for all Contractor 
Payments (the date of Trustee’s receipt of such written acknowledgement being referred 
to herein as the “Reimbursement Trust Termination Date”), all Trust Property remaining 
in the Reimbursement Trust, including all Cash Trust Property in the Cash Account and 
the originals of any Letters of Credit comprising LOC Trust Property, shall be disbursed 
to the LB Nominee.   

  
2.2 Monthly Statements.  The Trustee shall deliver to the LB Nominee and Surety a 

monthly statement with respect to any Cash Trust Property and a written statement 
acknowledging and confirming the amounts available for drawing under any LOC Trust 
Property. 
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2.3 Additional Trust Property.  If and to the extent that the LB Nominee is required 

pursuant to the terms of the Settlement Agreement to deposit with the Trustee additional cash 
and/or a Letter of Credit in respect of the Bonded Work (the “Additional Trust Property”), upon 
receipt of such Additional Trust Property, the Trustee shall accept the same and hereby agrees 
hold and disburse such Additional Trust Property as provided herein.    

 
ARTICLE III  

POWERS OF THE TRUSTEE 
 

3.1 Powers. 
 

(a) The Trustee shall have the power to take any and all actions as in the 
judgment of the Trustee is necessary or convenient to facilitate the discharge of its duties 
hereunder, including but not limited to, each power expressly granted in subsection (b) 
below and any power reasonably identical thereto. 

 
(b) Without limiting the generality of subsection (a) above, the Trustee shall 

have the following powers:  
 

(i.) To withdraw and/or draw upon the Trust Property or a portion 
thereof, and deliver the cash proceeds thereof to the Surety, the LB 
Nominee or itself, in accordance with Section 2.1 or 3.1(b)(ii) of 
this Agreement, as the case may be. 

 
(ii.) To reimburse itself, from the Trust Property or a portion thereof, 

for costs and expenses reasonably incurred, including the 
reasonable fees and expenses of counsel in the event advice of 
counsel is sought as provided in Section 5.2 of this Agreement, in 
connection with carrying out its duties set forth in this Agreement, 
provided, however, the LB Nominee’s consent shall be required 
for any reimbursement of such costs and expenses which exceed 
$[_______] in the aggregate. 

 
ARTICLE IV 

RELIANCE BY TRUSTEE 
 
 4.1 General Reliance.  The Trustee may rely, and shall be fully protected in acting upon 
any resolution, statement, certificate, instrument, opinion, report, notice request, consent, order, 
bond or other paper or document which it in good faith does not believe to be other than genuine 
and to have been signed or presented by the proper party or parties or, in the case of cables, 
telecopies and telexes, to have been sent by the proper party or parties. 
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ARTICLE V 
LIMITATION ON LIABILITY: ADVICE OF COUNSEL 

 
 5.1 Limitation of Liability.  The Trustee shall not be liable for any act done or step taken 
or omitted by it except to the extent that any act or omission constitutes gross negligence or 
willful misconduct. 
 
 5.2 Advice of Counsel.  The Trustee may consult with, and obtain advice from legal 
counsel in the event of any dispute or question as to the construction of any of the provision of 
this Agreement or its duties under this Agreement, and it shall incur no liability and be fully 
protected in acting in good faith in accordance with the advice of such counsel.   
 
 5.3  Duties of Trustee.  The Trustee (in such capacity) undertakes to perform only such 
duties and obligations as are expressly set forth herein and no other duties or obligations shall be 
read into this Agreement against Trustee.   
 

ARTICLE VI  
TERMINATION 

 
 6.1 Termination.  This Agreement shall terminate upon the delivery of any remaining 
Trust Property to the LB Nominee in accordance with Section 2.1(d) of this Agreement. 
 

ARTICLE VII 
MISCELLANEOUS 

 
7.1 Notices.  All notices, requests or other communications required or permitted to be 

made under this Agreement shall be in writing and delivered at the address designated below, or 
sent by telecopy pursuant to the instructions listed below, or by United States first class mail 
with postage prepaid or by nationally recognized overnight air courier service, addressed as 
follows, or to such other address or addresses as may hereafter be furnished by the LB Nominee 
or the Surety to the Trustee or by the Trustee to the LB Nominee or the Surety in compliance 
with the terms hereof: 
 
To the Trustee: 
 
Bond Safeguard Insurance Company 
256 Jackson Meadow Drive, Suite 201 
Hermitage, TN 37076 
Attn: David Campbell, President 
Tel.: (615) 250-3043 
Fax (615) 250-3044 
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To the Surety: 
 
Bond Safeguard Insurance Company 
256 Jackson Meadow Drive, Suite 201 
Hermitage, TN 37076 
Attn: David Campbell, President 
Tel.: (615) 250-3043 
Fax (615) 250-3044 
 
To the LB Nominee: 
 
[NAME OF LB NOMINEE] 
                                                  
                                                  
Attn:                                                  
Tel.: __________________________ 
Fax: __________________________ 
 
In case of notice given by mail, notice shall be deemed given and received on the fifth calendar 
day after posting; in case of notice given by nationally recognized overnight air courier service, 
notice shall be deemed given and received on the following business day after posting; and in the 
case of notice by telecopier or hand delivery, on the date of actual transmission or personal 
delivery, as the case may be. 
 
 7.2 Entire Agreement; Amendments.  This Agreement contains the entire agreement 
between the parties hereto with respect to the subject matter hereof and supersedes any and all 
prior agreements and understandings relating to such subject matter.  This Agreement may not 
amended or modified except in writing signed by the LB Nominee, Surety and Trustee. 
 
 7.3 Severability.  Should any provision of this Agreement be determined to be 
unenforceable, such determination shall in no way limit or affect the enforceability and operative 
effect of any and all other provisions of this Agreement. 
 

7.4 Governing Law.  This Agreement  and all claims or causes of action (whether in 
contract or tort) that may be based upon, arise out of or relate to this Agreement, or the 
negotiation, execution or performance of this Agreement (including any claim or cause of action 
based upon, arising out of or related to any representation or warranty made in or in connection 
with this Agreement or as an inducement to enter into this Agreement or any matters of 
construction, validity and performance relating to this Agreement and the obligations arising 
hereunder), shall be governed by, and construed in accordance with, the internal laws of the State 
of New York.  
 

7.5 Consent to Jurisdiction.  The Trustee, Surety and LB Nominee hereby irrevocably 
submit to the nonexclusive jurisdiction of any United States Federal or New York State court 
sitting in New York County, New York in any action or proceeding arising out of or relating to 
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this Agreement, and the Trustee, Surety and LB Nominee hereby irrevocably agree that all 
claims in respect of such action or proceeding may be heard and determined in any such United 
States Federal or New York State court and the Trustee, Surety and LB Nominee hereby waive 
any objection, including, without limitation, any objection to the venue or based on the grounds 
of forum non conveniens which it may now or hereafter have to bringing of any such action or 
proceeding in such respective jurisdictions.  As a method of service, the Trustee, Surety and LB 
Nominee also irrevocably consent to the service of any and all process in any such action or 
proceeding brought in any court in or of the State of New York by delivery of copies of such 
process to the Trustee, Surety or the LB Nominee, as applicable, at its address specified in 
Section 7.1 or by certified mail direct to such address, such service to be effective upon such 
delivery or five (5) days after such mailing. 
 
 7.6 Counterparts.  This Agreement may be executed in one or more counterparts, each of 
which shall be deemed an original and all of which shall constitute one and the same instrument. 
 

7.7 Successors and Assigns.  This Agreement shall inure to the benefit of the successors 
and assigns of the Trustee, Surety and LB Nominee and shall be binding upon the successors and 
assigns of the Trustee, Surety and LB Nominee.  No party hereunder may assign any of its rights 
or obligations hereunder without the prior written consent of the other parties hereto, which may 
be withheld in each party’s sole and absolute discretion.  

 
 7.8  Parties in Interest.  Nothing in this Agreement, express or implied, is intended to 
confer any rights or remedies under or by reason of this Agreement on any person other than the 
parties hereto and their respective permitted successors and permitted assigns. 

7.9 Descriptive Headings; Exhibits and Schedules.  The captions in this Agreement are 
for convenience of reference only and shall not define or limit the provisions hereof.  All 
exhibits, schedules, annexes and appendices attached and referred to in this Agreement are 
hereby incorporated herein as if fully set forth in this Agreement. 
 

7.10 Further Assurances; Time of Essence.  At any time and from time to time, upon 
request of any party hereto, the other parties hereto shall provide such further executed 
documents which are necessary to effectuate or implement the objectives and purposes of this 
Agreement.  Time is of the essence of this Agreement and of each provision hereof in which time 
is an element. 
 

7.11 Interpretation.  This Agreement has been prepared with the cooperation of counsel 
for each of the parties, and shall not be construed against any particular party as its drafter. 

 
7.12 WAIVER OF JURY TRIAL.  TRUSTEE, SURETY AND LB NOMINEE 

HEREBY KNOWINGLY, VOLUNTARILY, UNCONDITIONALLY, IRREVOCABLY AND 
INTENTIONALLY FOREVER WAIVE ANY RIGHT EACH MAY HAVE TO TRIAL BY 
JURY IN RESPECT OF ANY LITIGATION BASED ON, OR ARISING OUT OF, UNDER 
OR IN CONNECTION WITH, THIS AGREEMENT, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR 
ACTION OF ANY PERSON OR ANY EXERCISE BY ANY PARTY OF THEIR 
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RESPECTIVE RIGHTS UNDER THIS AGREEMENT (INCLUDING, WITHOUT 
LIMITATION, ANY ACTION TO RESCIND OR CANCEL THIS AGREEMENT OR ANY 
CLAIMS OR DEFENSES ASSERTING THAT THIS AGREEMENT WAS FRAUDULENTLY 
INDUCED OR IS OTHERWISE VOID OR VOIDABLE).   
 

[SIGNATURES ON FOLLOWING PAGE 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and 
year first above written. 
 
 

TRUSTEE: 
 

BOND SAFEGUARD INSURANCE COMPANY,  
an Illinois corporation  
 
 
By:      __________________________ 
Name: __________________________ 
Title:   __________________________ 
 
 
SURETY: 

 
BOND SAFEGUARD INSURANCE COMPANY,  
an Illinois corporation  
 
 
By:      __________________________ 
Name: __________________________ 
Title:   __________________________ 
 
 
LB NOMINEE: 
 
[NAME OF LB NOMINEE] 
a [____________________] 
 
 
By:      __________________________ 
Name: __________________________ 
Title:   __________________________ 
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EXHIBIT A 
 

BONDS 
 

[TO BE PROVIDED] 
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EXHIBIT B 
 

BONDED WORK 
 

[TO BE PROVIDED] 
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EXHIBIT C 
 

BONDED WORK CONTRACT[S] 
 

[TO BE PROVIDED] 



 

US_ACTIVE:\43615857\12\58399.0008  C-13 

EXHIBIT D 
 

CASH ACCOUNT 
 

[TO BE PROVIDED] 
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EXHIBIT D 

Form of Guarantee/Indemnity Agreement 

GUARANTEE/INDEMNITY AGREEMENT 
 
 THIS GUARANTEE/INDEMNITY AGREEMENT (the “Guarantee”), dated as of 
_________, 2011, is executed by Lehman Brothers Holdings, Inc. (hereinafter the “Guarantor”) 
for the benefit of Bond Safeguard Insurance Company and Lexon Insurance Company 
(collectively, “Bond Safeguard”), with reference to the following facts: 
 
 A. Bond Safeguard, Guarantor, Lehman ALI, Inc., [OVC Holdings LLC, 
Northlake Holdings LLC]1 and Lehman Commercial Paper Inc. entered into that certain 
Settlement Agreement, dated as of _________, 2011, which was amended by that certain 
Amendment to Settlement Agreement, dated as of _______, 2011, to provide for the joinder of 
[DESCRIBE EACH OF THE LB NOMINEES] as LB Nominees thereunder (as so amended, 
the “Settlement Agreement”).  The Settlement Agreement pertains to all outstanding 
subdivision, payment, performance and other bonds issued by Bond Safeguard with respect to 
the Projects as more particularly described in the Settlement Agreement (collectively, the 
“Bonds”).  All terms not otherwise defined herein shall have the respective meanings ascribed 
thereto in the Settlement Agreement.  
 

B. In order to induce Bond Safeguard to enter into the Settlement Agreement in 
accordance with the terms and conditions contained therein for the benefit of the applicable LB 
Nominees and the Guarantor, pursuant to the terms of the Settlement Agreement, Guarantor has 
agreed to execute this Guarantee in favor of Bond Safeguard on or prior to the Closing Date.  
Bond Safeguard would not have entered into the Settlement Agreement without the Guarantor’s 
agreement to enter into this Guarantee on or prior to the Closing Date.  

 
C. The Plan has been confirmed by the California Bankruptcy Court as to all or 

certain of the [TD][VD] Debtors and has become effective on and as of the date hereof.  As 
contemplated in and pursuant to the terms of the Settlement Agreement, Guarantor is entering 
into this Guarantee in favor of Bond Safeguard in order to secure the payment of the Settlement 
Obligations by the respective LB Nominees.   

 
D. This Guarantee, the Settlement Agreement, together with any other instruments, 

agreements, or documents which may hereafter be executed by the parties for the purpose of 
implementing the Settlement Agreement, are collectively referred to herein as the “Settlement 
Documents.”   

 

                                                 
1 To be included in Guarantee/Indemnity Agreement for Settlement Agreement relating to TD 
Debtors  
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NOW, THEREFORE, in consideration of the foregoing recitals and for other good and 
valuable consideration, the receipt and adequacy of which is hereby acknowledged by Guarantor, 
Guarantor hereby agrees and covenants in favor of Bond Safeguard as follows: 

 
1. Guarantee. 
 

a. The Guarantor hereby absolutely, irrevocably and unconditionally guarantees the 
punctual payment and performance of all Settlement Obligations (as hereinafter defined) of the 
applicable LB Nominee if, when and as the same may become due and payable under the 
Settlement Agreement and the other Settlement Documents (such obligations of the Guarantor 
being referred to herein as the “Guarantee Obligations”). 

 
b. The Guarantor hereby agrees that this Guarantee is a continuing guarantee of 

payment and not of collection, that it is a primary, independent obligation of the Guarantor, and 
that the Guarantor’s obligations hereunder shall be absolute, unconditional and irrevocable, 
irrespective of the following:  any invalidity, illegality or unenforceability of, or defeat in, or any 
change in, or amendment, modification or waiver of, any term or condition in the Settlement 
Documents giving rise to any of the applicable Settlement Obligations; or any settlement or 
compromise thereof; or the absence of any action to enforce the same; or any waiver or consent 
by Bond Safeguard with respect to any provision thereof; or the recovery of any judgment 
against the applicable LB Nominee; or any action to enforce the same; or the recovery of any 
claim under any applicable insurance; or any other action or circumstance (other than complete, 
irrevocable payment) which might otherwise constitute a legal or equitable discharge or defense 
of a surety or guarantor. 

 
c. The Guarantor hereby waives (i) notice of acceptance of this Guarantee or the 

consummation of the Settlement Documents thereafter evidencing any Settlement Obligations of 
the applicable LB Nominee, (ii) marshaling of assets, diligence, presentment, demand for 
payment, protest, filing of a claim first against the applicable LB Nominee, any other person, or 
any collateral security for any of the Settlement Obligations (except as provided in Section 1.f. 
hereof), and (iii) notice of default, dishonor or non-payment, or any other notice and all demands 
whatsoever except for such notices or demands as may be expressly required under this 
Guarantee or the Settlement Documents. 

 
d. The Guarantor hereby agrees to indemnify Bond Safeguard and hold it harmless 

from and against any and all losses, expenses and damages incurred by Bond Safeguard in 
connection with or as a result of the assertion of any and all claims for the return of moneys 
(including the proceeds of any collateral) received or applied by Bond Safeguard in partial or full 
payment of the Settlement Obligations, including without limitation all claims based upon 
allegations that the payment of such moneys or the giving of such collateral to Bond Safeguard 
constituted a preference or fraudulent transfer under the Bankruptcy Code or any other 
applicable statute.  This indemnity shall extend to and include all moneys recovered from or paid 
over by Bond Safeguard as a result of such claims, regardless of the basis thereof, and all costs 
and expenses including reasonable attorneys’ fees incurred by Bond Safeguard in investigating, 
evaluating and contesting such claims.  The Guarantor’s liability pursuant to this subsection shall 
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survive any termination of this Guaranty to the extent of all moneys (including proceeds of any 
collateral) received by Bond Safeguard on account of that portion of the Settlement Obligations 
(and any renewals, modifications or extensions thereof, or replacements therefor, whether made 
before or after such termination) for which the Guarantor under the terms of this Guaranty 
remains liable notwithstanding such termination, whether such moneys are recovered from, or 
paid over by, Bond Safeguard before or after such termination. 

 
e. As used herein, the term “Settlement Obligations” shall mean any and all 

payment, performance and other obligations and liabilities of the respective LB Nominees to 
Bond Safeguard arising under the Settlement Agreement or any of the other Settlement 
Documents.  Guarantor is presently in a chapter 11 case pending in the United States Bankruptcy 
Court, Southern District of New York, Case No. 08-13555-JMP (the “Bankruptcy Case”).  
Guarantor warrants and represents that its entry into this Guarantee and the obligations created 
hereunder (i) have been authorized by the Bankruptcy Court in the Bankruptcy Case and (ii) will 
constitute allowed administrative obligations of Guarantor in the Bankruptcy Case. 

 
f. Notwithstanding anything to the contrary contained in this Guarantee, prior to and 

as a condition to proceeding against Guarantor hereunder, Bond Safeguard shall first have sought 
payment of any outstanding Settlement Obligations from available funds (whether in the form of 
cash or Letter of Credit) in any Reimbursement Trust established to provide for the payment of 
such Settlement Obligations; provided, that the parties hereby agree, without prejudice to 
Guarantor’s rights and defenses hereunder, that funds shall not be deemed to be available for 
purposes of this Section 1.f. if, despite Bond Safeguard’s compliance with all conditions to the 
release of such funds as set forth in the applicable Collateral Trust Agreement, Bond Safeguard 
is legally unable to obtain access to such funds within thirty (30) days following its demand for 
payment of any Settlement Obligations with such funds due to the bankruptcy of the applicable 
LB Nominee having an interest in such funds or otherwise due to any injunctive relief or other 
affirmative action taken by such LB Nominee to prevent any disbursement of such funds to Bond 
Safeguard.   

 
2. Waiver. 
 

a. Guarantor hereby unconditionally and absolutely waives, and agrees not to assert, 
plead, or in any manner whatsoever, claim or take advantage of, any and all defenses or rights, 
which Guarantor may have now or in the future, under any statute, or at law or equity, or 
otherwise, (1) subject to Section 1.f. hereof, to require Bond Safeguard to proceed against, or 
enforce or exhaust its rights, remedies or recourse against the applicable LB Nominee or other 
party, or any security or collateral held by Bond Safeguard at any time, or to pursue any other 
remedy in its power before being entitled to payment and performance by Guarantor of the 
Guarantee Obligations or before proceeding against Guarantor; (2) with respect to the defense of 
the statute of limitations in any action hereunder or for the collection of the Guarantee 
Obligations; (3) with respect to any right of subrogation against the applicable LB Nominee, but 
only until all Settlement Obligations of such LB Nominee have been finally and irrevocably 
discharged in full; (4) with respect to any defense that may arise by reason of (a) the lack of 
authority or dissolution of the applicable LB Nominee, (b) the revocation or repudiation of this 
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Guarantee by Guarantor or the revocation or repudiation of any of the Settlement Documents by 
any LB Nominee or any other person or persons, (c) the failure of Bond Safeguard to file or 
enforce a claim against an applicable LB Nominee (either in bankruptcy or any other 
proceeding), (d) the unenforceability in whole or in part of any Settlement Documents or any 
other instrument, document or agreement referred to in this Guarantee, or any provision thereof; 
(5) with respect to any defense based upon an election of remedies which destroys or otherwise 
impairs the subrogation rights of Guarantor or the right of Guarantor to proceed against any 
applicable LB Nominee for reimbursement, or both; (6) with respect to any defense to the effect 
that the obligation of a surety must be neither larger in amount or in other respects more 
burdensome than that of the principal; (7) except as provided in Section 1.f. hereof, with respect 
to any defense based upon any taking, modification or release of any collateral or guarantees for 
any indebtedness of any applicable LB Nominee to Bond Safeguard, or any failure to perfect any 
security interest in, or the taking of, or failure to take, any other action with respect to any 
collateral securing payment or performance of the Settlement Obligations; (8) with respect to any 
requirement of Bond Safeguard to advise Guarantor of any information known to Bond 
Safeguard including without limitation information regarding the financial condition of any 
applicable LB Nominee; (9) with respect to any defense based on the alteration, in any respect, 
of any of the Settlement Obligations, without the consent of Guarantor, or upon the impairment 
or suspension, in any way, of the rights or remedies of Bond Safeguard against any applicable 
LB Nominee; or (10) with respect to any rights or defenses based upon an offset by Guarantor 
against any obligation now or hereafter owed to Guarantor by any applicable LB Nominee, it 
being the intention of this Guarantee that Guarantor shall remain liable with respect to all 
Guarantee Obligations, to the extent set forth in this Guarantee, until the Guarantee Obligations 
have been fully, finally and irrevocably discharged, performed and paid in full notwithstanding 
any act, omission or thing which might otherwise operate as a legal or equitable discharge of 
Guarantor.  
 

b. Without limiting the generality of the foregoing or any other provisions of this 
Guarantee but subject to Section 2.g. hereof, Guarantor hereby expressly waives any and all 
benefits or defenses which might otherwise be available to Guarantor under California Civil 
Code Sections 2809, 2810, 2819, 2821, 2839, 2845, 2847, 2848, 2849, 2850, 2854, 2855, 2899 
and 3433 and California Code of Civil Procedure Section 337.  Notwithstanding anything to the 
contrary contained herein, Guarantor hereby waives any rights of reimbursement, subrogation, or 
indemnification which Guarantor may have against any applicable LB Nominee until all 
Guarantee Obligations arising from the Settlement Obligations of such LB Nominee have been 
paid in full or otherwise satisfied. 

 
c. In addition, without limiting the generality of the foregoing or any other 

provisions of this Guarantee but subject to Section 2.g. hereof, Guarantor hereby unconditionally 
and absolutely waives all rights and defenses set forth in California Civil Code Section 2856, 
including, without limitation, Guarantor’s rights of subrogation, reimbursement, indemnification, 
and contribution and other rights and defenses that are or may become available to the Guarantor 
by reason of California Civil Code Sections 2787 to 2855, inclusive.   
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d. Without limiting the generality of the foregoing or any other provisions of this 
Guarantee but subject to Section 2.g. hereof, Guarantor hereby expressly waives and agrees not 
to assert or take advantage of and shall not be released or exonerated as a result of: 

 
(1) An assertion or claim that the automatic stay provided by 11 U.S.C. §362  

or any other stay provided under any other debtor relief law (whether statutory, common law, 
case law or otherwise) of any jurisdiction whatsoever, now or hereafter in effect, which may be 
or become applicable as a result of the voluntary or involuntary bankruptcy proceeding of any 
applicable LB Nominee, shall operate or be interpreted to stay, interdict, condition, reduce or 
inhibit the ability of Bond Safeguard to enforce any of its rights, whether now or hereafter 
acquired, which Bond Safeguard may have against Guarantor; and 

 
(2) Any modification of the Settlement Documents without the consent of 

Guarantor or any modification of the Settlement Obligations by operation of law or by action of 
any court, whether pursuant to the Bankruptcy Reform Act of 1978, as amended, or any other 
debtor relief law (whether statutory, common law, case law or otherwise) of any jurisdiction 
whatsoever, now or hereafter in effect. 

 
e. Guarantor covenants and agrees that upon the commencement of a voluntary or 

involuntary bankruptcy proceeding by or against any applicable LB Nominee, Guarantor shall 
not seek or accept any benefit of a supplemental stay or otherwise seek or accept any benefit of, 
pursuant to 11 U.S.C. §105 or any other provision of the Bankruptcy Reform Act of 1978, as 
amended, or any other debtor relief law (whether statutory, common law, case law, or otherwise) 
of any jurisdiction whatsoever, now or hereafter in effect, which may be or become applicable, to 
stay, interdict, condition, reduce or inhibit the ability of Bond Safeguard to enforce any of its 
rights against Guarantor by virtue of this Guarantee or otherwise. 

 
f. It is agreed between Guarantor and Bond Safeguard that the foregoing waivers by 

Guarantor are of the essence and that, but for the Guarantor’s agreement to enter into this 
Guarantee and provide such waivers, Bond Safeguard would not have entered into the Settlement 
Agreement or any of the other Settlement Documents in the first instance. 

 
g. Notwithstanding the foregoing or anything to the contrary contained herein, the 

Guarantee Obligations shall never exceed or otherwise extend beyond the Reimbursement 
Obligations as the same may be modified from time to time in accordance with the terms of the 
Settlement Documents. 

 
3. Subordination and Subrogation. 

 
a. The Guarantor hereby subordinates all present and future claims, now held or 

hereafter acquired, against an LB Nominee as a creditor or contributor of capital, or otherwise, to 
the prior and final performance and payment in full to Bond Safeguard of all Settlement 
Obligations of such LB Nominee.  If any payment shall be made to Guarantor on any such 
claims against an LB Nominee prior to the final and complete payment and performance to Bond 
Safeguard of all of the Settlement Obligations of such LB Nominee, the Guarantor shall hold 
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such amounts in trust for the benefit of Bond Safeguard, and each and every amount so paid shall 
forthwith be paid to Bond Safeguard to be credited and applied upon any then outstanding 
Settlement Obligations of such LB Nominee with the rest to be held as security for any future 
Settlement Obligations of such LB Nominee until such time as all Bonds issued with respect to 
the Project owned by such LB Nominee have been released and/or otherwise exonerated.   

 
b. The obligations of Guarantor under this Guarantee are independent of the 

obligations of any applicable LB Nominee and if Bond Safeguard, under any applicable law, 
proceeds to realize any rights, remedies or benefits which it may have in connection with the 
Settlement Obligations or any Settlement Documents giving Bond Safeguard a lien upon, or a 
security interest in, any collateral, Bond Safeguard may, at its sole option but subject to Section 
1.f. hereof, determine which of its remedies or rights to pursue without affecting any of its rights 
and remedies under this Guarantee.  If in the exercise of any of its rights or remedies in 
connection with the Settlement Obligations, Bond Safeguard shall be deemed to have waived or 
forfeited any of its rights or remedies, including its right to obtain a deficiency judgment against 
an applicable LB Nominee, whether because of any applicable law pertaining to an election of 
remedies, or otherwise, Guarantor hereby consents and agrees that Bond Safeguard may bring 
any action which it deems appropriate, and Guarantor hereby waives any claim or defense which 
Guarantor might otherwise have in connection with such action, even if such action by Bond 
Safeguard shall result in a full or partial loss of any rights of subrogation which Guarantor might 
otherwise have had but for such action by Bond Safeguard.  

 
4. Events of Default.  An event of default shall occur hereunder if Guarantor fails to pay or 
perform any Guarantee Obligations as and when the same are required to be paid or performed 
pursuant to the terms of this Guarantee.  
 
5. Modification of Settlement Obligations.  At any time and from time to time, without the 
consent of, or notice to, Guarantor, without incurring any liability to Guarantor and without 
impairing or releasing the obligations of Guarantor under this Guarantee (except to the extent of 
any modifications affecting the Settlement Obligations), Bond Safeguard may, in addition to 
Bond Safeguard’s other rights under this Guarantee: 
 

a. Agree to change or extend the manner, place or terms of payment of the 
Settlement Obligations; 

 
b. Take any action under or with respect to the Settlement Obligations in the 

exercise of any remedy, power or privilege available to Bond Safeguard in connection therewith, 
at law, equity, or otherwise, or waive or refrain from exercising any such remedies, powers or 
privileges; 

 
c. Extend or waive the time for any applicable LB Nominee’s payment of any 

Settlement Obligations; 
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d. Apply any sums by whoever paid or however realized to any amounts owing by 
any applicable LB Nominee to Bond Safeguard, in such manner as Bond Safeguard shall 
determine in its sole and absolute discretion. 

 
6. Attorneys’ Fees.  In the event any action be instituted by a party to enforce this 
Guarantee, the prevailing party in such action (as determined by the court, agency or other 
authority before which such suit or proceeding is commenced), shall be entitled to such 
reasonable attorneys’ fees, costs and expenses as may be fixed by the decision maker.  The 
foregoing includes, but is not limited to, reasonable attorneys’ fees, expenses and costs of 
investigation incurred in (1) appellate proceedings relating to the enforcement of this Guarantee; 
(2) in any post-judgment proceedings to collect or enforce the judgment with respect to this 
Guarantee; (3) establishing the right to indemnification; and (4) any action or participation in, or 
in connection with, the Bankruptcy Case; provided, however, that the foregoing shall not include 
any fees or expenses incurred by Bond Safeguard in connection with its monitoring of the 
Bankruptcy Case or otherwise in connection with the Bankruptcy Case other than in respect of 
Bond Safeguard’s enforcement of this Guarantee. 
 
7. Termination of Guarantee.  This Guarantee shall terminate with respect to the Settlement 
Obligations of any particular LB Nominee upon the earlier of (a) the release or exoneration of all 
Bonds issued with respect to the Project owned by such LB Nominee and payment in full of any 
Settlement Obligations then outstanding, and (b) the mutual agreement of Bond Safeguard and 
the Guarantor. 
 
8. Notices; Payments.  Any notice or demand upon any party hereto shall be deemed to have 
been sufficiently given or served for all purposes hereof when delivered in person, the Business 
Day after delivery to a nationally recognized overnight courier marked for next Business Day 
delivery, or three (3) Business Days after it is mailed certified mail postage prepaid, return 
receipt requested, addressed as follows: 
 

If to Guarantor: ____________ 
 ____________ 
 ____________ 
 ____________ 
 
With a copy to:  ____________ 
 ____________ 
 ____________ 
 ____________ 
 
If to Bond Safeguard: ____________ 
 ____________ 
 ____________ 
 ____________ 
 



 

US_ACTIVE:\43615857\12\58399.0008  D-8 

With a copy to:  Harris Beach PLLC 
 Attn:  Bruce L Maas, Esq. 
 99 Garnsey Road 
 Pittsford, NY 14534 

 
 Any payments made hereunder shall be payable at the office of Bond Safeguard referred 
to herein, or such other office as Bond Safeguard may elect, and shall be made in United States 
dollars and in immediately available funds, free and clear of and without set-off, counterclaim, 
withholding for any taxes or other charges or other deduction whatsoever. 
 
9. No Waiver; Remedies Cumulative.  No failure or delay on the part of Bond Safeguard in 
exercising any right, power or privilege hereunder and no course of dealing between the 
Guarantor and Bond Safeguard or the applicable LB Nominee and Bond Safeguard shall operate 
as a waiver of, nor shall any single or partial exercise of any right, power or privilege hereunder 
preclude any other or further exercise of any other right, power or privilege.  The rights and 
remedies herein expressly provided are cumulative and not exclusive of any rights or remedies 
which Bond Safeguard would otherwise have.   
 
10. Benefit of Guarantee.  This Guarantee shall inure to the benefit of the successors and 
assigns of Bond Safeguard and shall be binding upon the successors and assigns of the 
Guarantor.  The Guarantor may not assign any of Guarantor’s rights or obligations hereunder 
without the prior written consent of Bond Safeguard, which may be withheld in Bond 
Safeguard’s sole and absolute discretion.  Nothing contained in this Guarantee shall impair or 
limit any of the Settlement Obligations of any applicable LB Nominee. 
 
11. Governing Law; Consent to Jurisdiction.  This Guarantee and all claims or causes of 
action (whether in contract or tort) that may be based upon, arise out of or relate to this 
Guarantee, or the negotiation, execution or performance of this Guarantee (including any claim 
or cause of action based upon, arising out of or related to any representation or warranty made in 
or in connection with this Guarantee or as an inducement to enter into this Guarantee or any 
matters of construction, validity and performance relating to this Guarantee and the obligations 
arising hereunder), shall be governed by, and construed in accordance with, the internal laws of 
the State of California.  To the maximum extent permissible by law, each of Bond Safeguard and 
Guarantor expressly consent and submit to the exclusive jurisdiction of the United States 
Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”) over any 
actions or proceedings relating to the enforcement or interpretation of this Guarantee or any 
documents executed and delivered in connection herewith and any party bringing such action or 
proceeding shall bring such action or proceeding in the Bankruptcy Court. Each of Bond 
Safeguard and Guarantor agrees that a final judgment in any such action or proceeding, including 
all appeals, shall be conclusive and may be enforced in other jurisdictions (including any foreign 
jurisdictions) by suit on the judgment or in any other manner provided by law.  If the Bankruptcy 
Court refuses or abstains from exercising jurisdiction over the enforcement of this Guarantee or 
any other documents executed and delivered in connection herewith and/or any actions or 
proceedings arising hereunder or thereunder, then Bond Safeguard and Guarantor agree that 
venue shall be in any court in the State of New York having proper jurisdiction.  Each of Bond 
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Safeguard and Guarantor hereby irrevocably and unconditionally waives, to the fullest extent it 
may legally and effectively do so, (i) any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this Guarantee or 
any other documents executed and delivered in connection herewith with the Bankruptcy Court 
or with any other state or federal court located within the County of New York in the State of 
New York; and (ii) the defense of an inconvenient forum to the maintenance of such action or 
proceeding in any such court.  Each of Bond Safeguard and Guarantor irrevocably consents to 
service of process in the manner provided for notices in Section 8 hereof. Nothing in this 
Guarantee will affect the right, or requirement, of Bond Safeguard or Guarantor to serve process 
in any other manner permitted or required by law. 

12. Entire Agreement; Amendments.  This Guarantee contains the entire agreement between 
the parties with respect to the subject matter hereof and supersedes any and all prior agreements 
and understandings relating to such subject matter.  This Guarantee cannot be amended or 
supplemented except by a written agreement signed by Guarantor and Bond Safeguard.   
 
13. Severability.  In the event that any one or more of the provisions contained in this 
Guarantee shall be determined to be invalid, illegal or unenforceable in any respect, for any 
reason, the validity, legality and enforceability of any such provision or provisions in every other 
respect, and of the remaining provisions of this Guarantee, shall not be in any way impaired. 
 
14. Descriptive Headings.  The captions in this Guarantee are for convenience of reference 
only and shall not define or limit the provisions hereof. 
 
15. Further Assurances.  At any time and from time to time, upon request of Bond Safeguard, 
Guarantor shall provide such further executed documents which Bond Safeguard may consider 
necessary or desirable to effectuate or implement the objectives and purposes of this Guarantee.    
 
16. Interpretation.  This Guarantee has been prepared with the cooperation of counsel for 
each of the parties, and shall not be construed against any particular party as its drafter. 
 
17. Warranty of Authority.  The individual whose signature appears below represents and 
warrants to Bond Safeguard that he or she has the full authority to execute this Guarantee on 
behalf of the Guarantor, and that he or she is acting within the scope of such authority. 
 
18. WAIVER OF JURY TRIAL.  BOND SAFEGUARD, BY ACCEPTING THIS 
GUARANTEE, AND GUARANTOR HEREBY KNOWINGLY, VOLUNTARILY, 
UNCONDITIONALLY, IRREVOCABLY AND INTENTIONALLY FOREVER WAIVE 
ANY RIGHT ANY OF THEM MAY HAVE TO TRIAL BY JURY IN RESPECT OF ANY 
LITIGATION BASED ON, OR ARISING OUT OF, UNDER OR IN CONNECTION 
WITH, THIS GUARANTEE, OR ANY COURSE OF CONDUCT, COURSE OF 
DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTION OF 
ANY PERSON OR ANY EXERCISE BY ANY PARTY OF THEIR RESPECTIVE 
RIGHTS UNDER THIS GUARANTEE (INCLUDING, WITHOUT LIMITATION, ANY 
ACTION TO RESCIND OR CANCEL THIS GUARANTEE OR ANY CLAIMS OR 
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DEFENSES ASSERTING THAT THIS GUARANTEE WAS FRAUDULENTLY 
INDUCED OR IS OTHERWISE VOID OR VOIDABLE).   

 
 
 

[SIGNATURE ON FOLLOWING PAGE] 
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 IN WITNESS WHEREOF, the Guarantor has executed and delivered this Guarantee as 
of the date first above written. 
 
 
GUARANTOR: 
 
Lehman Brothers Holdings, Inc., as debtor and  
debtor in possession in its Chapter 11 case in the  
United States Bankruptcy Court for the Southern  
District of New York, Case No. 08-13555 (JMP) 
 
 
By: _________________________ 
Its: _________________________ 




