
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

----------------------------------------------------------------x
In re:

LEHMAN BROTHERS INC., Case No. 08-01420 (JMP) SIPA

Debtor.

--------------------------------------------------------------- x

DECLARATION OF FREDDY MALDONADO

FREDDY MALDONADO, pursuant to 28 U.S.c. § 1746, declares and says as

follows:

Introduction

1. I was the Chief Financial Officer ("CFO") and Senior Executive Vice-

President of Finance, Investment and Treasury ("SVP") for Westembank Puerto Rico

("Westembank") from 1992 through 2005 and from August, 2008 until February, 2009.

Between my terms as CFO and SVP, I served as President and ChiefInvestment Officer ofW

Holding Company, Inc., Westernbank's parent entity. I make this declaration in opposition to

the Motion for an Order Confirming the Trustee's Determination of Claims Relating to

Repurchase Agreements between Lehman Brothers, Inc. ("LBI") and, among others,

Western bank (the "Westembank Claims"). Unless otherwise indicated, I am personally familiar

with the facts set forth in this declaration.

The Investment and Treasury Department

2. A chief responsibility of mine as CFO and SVP was to oversee

Westernbank's Investment and Treasury Department (the "Investment Department"). The
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Investment Department was responsible for implementing Westernbank's investment strategy

and managing Westernbank's investment portfolio. The investments for which the Investment

Department had responsibility were investments made by Westernbank directly and through a

division, Westernbank International ("International Division"). The International Division was

an International Banking Entity ("IBE") under the Puerto Rico Act known as the International

Banking Center Regulatory Act (the "International Banking Act").

3. Westernbank's investment portfolio (both directly and through the

International Division) included significant holdings of United States Government Securities and

securities issued by government sponsored enterprises such as the Federal Home Loan Home

Bank, Fannie Mae and Freddie Mac (collectively, "Agency Securities").

4. Agency Securities were ideal investments for Westernbank for several

reasons. Agency Securities paid fixed interest ("coupon") income that was exempt from

taxation under Puerto Rican law under certain circumstances. In particular, the coupon income

from the Agency Securities issued by the Federal Home Loan Bank was exempt from taxation

under Section 1022(b)(4) of the Puerto Rico Internal Revenue Code of 1994, as amended.

Further, coupon income from Agency Securities issued by Fannie Mae and Freddie Mac held by

the International Division was exempt from taxation under the International Banking Act.

5. Finally, as Agency Securities were backed either explicitly or implicitly

by the full faith and credit of the United States Government, such securities were permissible

investments by Westernbank's regulators. In addition, under applicable banking regulations,

Western bank was required to hold less Tier 1 Capital on account of Agency Securities than

certain other fixed income securities.
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6. Westembank was therefore an active investor and participant in the

securities market for Agency Securities.

Westernbank's Acquisitions of Agency Securities Through Repurchase Transactions

7. Westembank was not a broker-dealer. Accordingly, Western bank could

purchase Agency Securities and implement its investment strategy only by purchasing through

broker-dealers. LBI was one of the broker-dealers in which Westernbank opened customer

accounts to conduct trades in order to achieve its investment goals.

8. Westembank would invest in Agency Securities through broker-dealers by

several methods. Westernbank could purchase Agency Securities directly from the broker-

dealers, including LBI, by utilizing Westernbank's available cash. However, several broker-

dealers, including LBI, also provided an alternate means to enable Westernbank to purchase

Agency Securities without using Westernbank's cash on hand through short-term and long-term

structured repurchase transactions such as those that are the subject of the Westernbank Claims.

Whether Westernbank purchased Agency Securities outright or through repurchase transactions,

Westernbank's goal was the same: to enhance the level of interest income by obtaining the

benefits of ownership ofthe Agency Securities, including to the extent permitted under Puerto

Rican law, the tax free coupon income such investment provided. Accordingly, Westernbank

entered into repurchase transactions with LBI for this purpose.

Westernbank's Relationship with LBI

9. To the best of my recollection and after review of the relevant documents,

I state that in order to enter into securities transactions with LBI, including the purchase and sale

of securities such as those involved in repurchase transactions, Westernbank was required to

open a customer account at LBI. Westernbank opened two accounts with LBI through which it
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conducted securities transactions. One was in the name of "Westernbank Puerto Rico," and was

assigned account number 6670010 (the "Westernbank Puerto Rico Account"). The other was in

the name of the International Division (the "International Account", the "Westernbank

Accounts"). Western bank regularly received monthly account statements and other periodic

reports from LBI concerning activity with respect to each of the Westernbank Accounts. Such

statements reflected securities trades between LBI and Westernbank in connection with the

repurchase transactions.

10. To the best of my recollection and after review of the relevant documents,

I state that to open such customer accounts with LBI, Westernbank was required to execute what

LBI termed an "Institutional Client Agreement". Annexed as Exhibit "A" is an Institutional

Client Agreement dated November 21, 1997 pursuant to which the Western bank Puerto Rico

Account was opened by Westernbank at LBI. Annexed as Exhibit "B" is an Institutional Client

Agreement dated January 28, 2000 amending the November 21, 1997 Institutional Client

Agreement. Together with the President and Chief Executive of the Westernbank and its

Assistant Vice President of the Investment Department, I executed these account opening forms.

Westernbank actively purchased and sold securities through its LBI customer accounts.

11. To the best of my recollection and after review of the relevant documents,

I state that to enable Westernbank to enter into repurchase transactions with LBI, on February 23,

1998, Westernbank executed a Master Repurchase Agreement with LBI (the "Master Repurchase

Agreement"), a copy of which is annexed hereto as Exhibit "C". Pursuant to the Master

Repurchase Agreement, LBI and Western bank entered into numerous repurchase transactions of

varying durations from short-term transactions to structured long-term transactions. In each

repurchase transaction with LBI, Westembank sold specific securities (the "Purchased
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Securities") to LBI for cash with a simultaneous agreement by LBI to resell those same securities

to Western bank on a date certain at a set price (the "Repurchase Date").

12. To the best of my recollection and after review of the relevant documents,

I state that in accordance with the terms of the Master Repurchase Agreement, in August 2001

and January 2002, LBI and Westernbank entered into two separate long term structured

repurchase transactions, each with a term of fifteen (15) years, from 2001 to 2016 (the

"Westernbank Repo Transactions"). In January 2002, LBI and Westernbank, through

International Division, also entered into a third long term structured repurchase transaction, also

with a term of fifteen (15) years, from 2001 to 2016 (the "International Repo Transaction" and

with the Western bank Repo Transactions", the "Repo Transactions"). The Repo Transactions

were memorialized by letter agreements ("Confirmations"), copies of which are annexed hereto

as Exhibits, "D", "E" and "F".

Western bank's Retained the Incidents
of Investment in the Purchased Securities

13. Pursuant to the terms of the Master Repurchase Agreement, LBI was

permitted to hypothecate the Purchased Securities until the Repurchase Date. However, it was

Western bank, not LBI, which held the investment attributes in the Agency Securities that were

the subject of the Repo Transactions.

14. A primary purpose of Western bank for its investment in the Agency

Securities was to receive the fixed coupon income that was paid by the issuer. In accordance

with the Master Repurchase Agreement, Western bank, not LBI, continued to receive the coupon

income from the Agency Securities that were the subject of the Repo Transactions. Westernbank

recorded the coupon income it received on account of the Purchased Securities fiB income, of

which a portion was tax free in accordance with Puerto Rican law. Similarly, when the Agency
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Securities subject to the Repo Transactions were redeemed for any reason (for example, because

the security had reached maturity), Westernbank, not LBI, was entitled to the principal amount

due, which like coupon interest, when paid by LBT, was recorded in the applicable Westernbank

Account. In remitting the principal and interest to Westernbank, LBI acted as an agent on behalf

of Westernbank.

15. Westernbank also bore the market risk from its investment in the Agency

Securities, much like any other investor. Pursuant to the Master Repurchase Agreement and the

Confirmations, the value of the Purchased Securities was required to be at a set percentage in

excess of the amount due on the Repurchase Date (the "Haircut"). The Purchased Securities

were marked to market daily. If the market value decreased, then Westembank was subject to a

"margin call" from LBI, and was required to deliver additional Agency Securities to LBI as part

of the Repo Transaction. If the market value increased, such that LBI was holding Purchased

Securities in excess of the Haircut, LBI was required to deliver Purchased Securities back to

Western bank, but never less than the Haircut amount, which set a floor. As such, Westernbank

was always at risk from a drop in the market for the Agency Securities, while LBI was always

protected.

16. The majority of the Purchased Securities were also "callable", meaning

that they were subject to call by the issuer of the Agency Security. The call provision allowed

the issuer to repurchase or redeem the security either by a specified date or at the issuer's

discretion. During the term of the transactions, the great majority of the Purchased Securities

were "called" and redeemed, generally because the coupon was in excess of prevailing market

rate. If Agency Securities were redeemed by the issuer prior to the maturity date, Westembank

was deprived of the income and mark-to-market value of the caUed security, which could have
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been in excess of the face amount of the security. In cases where such Purchased Securities were

"called", Westembank either requested prior to their redemption said Purchase Securities and

received directly from the agency the principal payment and in some cases LBI collected the

principal on behalf of Western bank and in turn they then sent to Western bank the proceeds.

Westernbank was then required to provide new or additional securities to maintain the required

level of margin under the Repo Transaction documents.

17. As a result of the callable nature of the Purchased Securities and the mark-

to-market accounting requirements of the Master Repurchase Agreement, throughout the term of

the Repo Transactions, Westernbank and LBI conducted multiple transactions for the transfer of

Purchased Securities to LBI.

18. Moreover, pursuant to the Master Repurchase Agreement, at all times

during the term of the Repo Transactions, Westernbank had the absolute right to demand that

LBI return to Westernbank any Agency Security subject to the Western bank Repo Transaction,

in which event Western bank would be required to provide substitute securities to LBI. As such,

Westernbank never relinquished effective control over the Purchased Securities. Indeed, under

the terms of the Master Repurchase Agreement, LBI was required to deliver back to

Westernbank the same Agency Securities that Westernbank initially delivered to LBI. In

accordance with applicable accounting rules (FASB No. 125 and FASB 140), as a result of the

retention of effective control by Westernbank over its Agency Securities, Western bank was

required to account for the Repo Transactions as collateral fmancing, and the notes to

Westernbank's financial statements reflected unrealized gains and losses on the Agency

Securities subject to the Repo Transactions, reflecting that they remained part of Western bank's

investment portfolio.
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19. Accordingly, although the Purchased Securities were transferred to LBT

during the term of the Structured Repo Transactions, Westernbank considered the Purchased

Securities as their own and treated them accordingly. Western bank benefited from the income of

the Purchased Securities, much of which was tax exempt as well as the market risk of gains and

losses since the Purchased Securities were called at par. Therefore, whether Westernbank

purchased Agency Securities outright or through a long-term structured repurchase transaction,

Western bank always considered that LBI was holding the Agency Securities on its behalf.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on the .26.J- day of July 2012
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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EXHIBIT D 
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EXHIBIT E 
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EXHIBIT F 
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