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SETTLEMENT AGREEMENT 

This Settlement Agreement (the “Agreement”) is made and entered into as of August 15, 
2012 by and among (i) Lehman Brothers Holdings Inc. (“LBHI”), as Plan Administrator 
for LBHI under the Modified Third Amended Joint Chapter 11 Plan of Lehman Brothers 
Holdings Inc. and Its Affiliated Debtors (the “Plan”),1 (ii) the Official Committee of 
Unsecured Creditors (the “Committee”) appointed in the Chapter 11 Case (as defined 
below), (iii) Wells Fargo Bank Northwest, N.A., not in its individual capacity but solely 
as Indenture Trustee (the “Trustee”) under that certain Indenture dated December 21, 
2004 (the “Indenture”) between the Trustee and OMX Timber Finance Investments II, 
LLC (“OMX”), (iv) OMX, and (v) Boise Land & Timber II, LLC (“Boise”).  LBHI, the 
Committee, the Trustee, OMX, and Boise shall each be referred to individually as a 
“Party” and collectively as the “Parties.”   

RECITALS 

WHEREAS:   

A. In late 2004, the Parties (other than the Committee), among other parties, 
entered into a series of transactions concerning the installment sale of certain timberland 
and related financing arrangements, as memorialized by several documents, including, 
without limitation, an Installment Note, a Guaranty, a Collateral Note, a Pledge and 
Payment Direction Agreement, a Control Agreement, and the Indenture (collectively, the 
“Transaction”).   

B. On September 15, 2008 and on various dates thereafter, LBHI and certain 
of its affiliates (collectively, the “Debtors”) commenced voluntary cases under chapter 11 
of title 11 of the United States Code (the “Bankruptcy Code”) in the United States 
Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”), 
which cases are being jointly administered under Case Number 08-13555 (JMP) 
(collectively, the “Chapter 11 Case”).   

C. On December 2, 2008, OMX filed its Motion for Limited Relief from the 
Automatic Stay (the “Lift Stay Motion”) [Docket No. 2023], to which the Committee 
filed an objection [Docket No. 2335], to which the Debtors filed a joinder [Docket No. 
2340] (such motion and objection and joinder collectively, the “Lift Stay Filings”).  An 
initial hearing was held on the Lift Stay Motion on December 22, 2008; further 
proceedings were adjourned indefinitely and the Lift Stay Motion was not decided.   

D. On December 24, 2008, OMX filed a proof of claim against LBHI, which 
was assigned claim number 1439 by the Debtors’ claims agent (the “Initial OMX 
Claim”).   

                                                 
1 Capitalized terms not defined in this Agreement shall have the meanings ascribed to such terms in the Plan.   
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E. On or about April 17, 2009, Boise filed a proof of claim against LBHI in 
the amount of not less than $833,781,693.00, which was assigned claim number 3813 by 
the Debtors’ claims agent (the “Boise Claim”).   

F. On or about September 18, 2009, OMX amended the Initial OMX Claim 
by filing an amended proof of claim against LBHI in the amount of not less than 
$844,896,060.00, which was assigned claim number 17120 by the Debtors’ claims agent 
(the “OMX Claim”).   

G. On or about September 21, 2009, the Trustee filed a proof of claim against 
LBHI in the amount of not less than $844,896,060.00, which was assigned claim number 
24151 by the Debtors’ claims agent (the “Trustee Claim”).   

H. On April 28, 2011, the Bankruptcy Court disallowed and expunged the 
Initial OMX Claim pursuant to the Second Supplemental Order Granting Debtors’ 
Second Omnibus Objection to Claims (Amended and Superseded Claims) [Docket No. 
16348].  

I. On September 16, 2011, LBHI, OMX and the Trustee entered into a 
Stipulation to Withdraw Proof of Claim Number 24151 (the “Clarification Stipulation”), 
which provides, among other things, that (i) the Trustee Claim is withdrawn and its 
supporting documentation is deemed incorporated into the OMX Claim, and (ii) the 
Trustee shall have the authority to prosecute and defend the OMX Claim.   

J. On October 7, 2011, LBHI, OMX and the Trustee entered into a 
Stipulation and Agreement Relating to the Classification of the Claim of OMX Timber 
Finance Investments II, LLC under the Debtors’ Third Amended Joint Chapter 11 Plan 
(the “Classification Stipulation”) [Docket No. 20788], which provides, among other 
things, that the OMX Claim shall be classified in LBHI Class 3 under the Plan, subject to 
certain modifications set forth in the Classification Stipulation.   

K. On December 6, 2011, the Bankruptcy Court entered an order confirming 
the Plan [Docket No. 23023].   

L. On December 14, 2011, the Bankruptcy Court approved [Docket No. 
23339] a Stipulation Concerning Certain Proofs of Claim among LBHI, the Committee, 
OMX, Boise, the Trustee and various individual parties (the “Initial Claim Stipulation”), 
which provides, among other things, that: (i) a portion of the Boise Claim is Allowed in 
LBHI Class 3 under the Plan in the amount of $822,767,607.00 (the “Allowed Boise 
Claim”); (ii) the remaining portion of the Boise Claim is a Disputed Claim, subject to 
further negotiations among the Parties (the “Disputed Boise Claim”); and (iii) the OMX 
Claim is a Disputed Claim (the OMX Claim and the Disputed Boise Claim together, the 
“Disputed Claims”), subject to further negotiations among the Parties.   
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M. On February 29, 2012, the Committee filed a Preliminary Objection of 
Official Committee of Unsecured Creditors to OMX Claim and Disputed Boise Claim 
(the “Committee Objection”) [Docket No. 25925].   

N. On March 6, 2012, the Plan became effective in accordance with its terms.   

O. The Parties have engaged in extensive arm’s length negotiations 
concerning the Disputed Claims and other aspects of the Transaction.   

P. The Parties wish to resolve all outstanding issues regarding the matters 
described above and to avoid extensive and expensive litigation in connection therewith.   

NOW, THEREFORE, the Parties agree as follows:   

AGREEMENT 

1. Effectiveness of Agreement. 

1.1. This Agreement, except for Sections 2 and 5, shall be effective 
upon the first date upon which this Agreement is signed by all of the Parties (the 
“Execution Date”).   

1.2. This Agreement, including Sections 2 and 5, shall be fully 
effective upon the first date upon which this Agreement has been approved by a Final 
Order2 (the “Effective Date”).   

1.3. As soon as practicable after the Execution Date, LBHI and the 
Committee shall jointly (i) file with the Bankruptcy Court a motion (the “Approval 
Motion”) pursuant to the Bankruptcy Court’s Order Modifying Certain Existing Claims 
Orders [Docket No. 29505], entered on July 18, 2012, seeking entry of an order 
approving this Agreement and (ii) notice the objection deadline and the hearing on the 
Approval Motion for the earliest dates then available under the Second Amended Case 
Management Order (the “CMO”) [Docket No. 9635].   

1.4. In the event that no timely objection is filed to the Approval 
Motion, LBHI shall promptly file a No Objection Package (as defined in the CMO) 
concerning the Approval Motion.   

                                                 
2 A “Final Order” shall mean an order of the Bankruptcy Court (a) that has not been reversed, rescinded, stayed, 
modified, or amended; (b) that is in full force and effect; and (c) with respect to which:  (1) the time to appeal or to seek 
review, remand, rehearing, or a writ of certiorari has expired and as to which no timely-filed appeal or petition for 
review, rehearing, remand, or writ of certiorari is pending; or (2) any such appeal or petition has been withdrawn, 
dismissed or resolved by the highest court to which the order or judgment was timely appealed or from which review, 
rehearing, remand, or a writ of certiorari was timely sought; provided that the possibility of a motion under Rule 59 or 
Rule 60 of the Federal Rules of Civil Procedure or any analogous Federal Rule of Bankruptcy Procedure or other 
applicable law being filed with respect to such order will not cause such order not to be a Final Order. 

08-13555-jmp    Doc 30064    Filed 08/15/12    Entered 08/15/12 19:55:40    Main Document
      Pg 22 of 39



 

 
 4 
US_ACTIVE:\44072044\3\58399.0011 

1.5. The Parties shall make commercially reasonable efforts to secure 
approval of the Approval Motion by a Final Order and shall cooperate with each other in 
such efforts. 

1.6. In the event that approval of this Agreement is denied by a Final 
Order, this Agreement shall be void ab initio and the Parties shall be restored to their 
respective positions as of the date prior to the Execution Date, with the same effect as 
that provided for in the event of a Termination pursuant to Section 6 of this Agreement. 

2. Settlement of Disputes Concerning the Claims. 

2.1. Upon the Effective Date, the Disputed Boise Claim shall be 
disallowed.   

2.2. Upon the Effective Date, the OMX Claim shall be reduced and 
Allowed in the amount of $441,580,881.75 and treated in accordance with Paragraph 2 of 
the Classification Stipulation (the “Allowed OMX Claim”), and any asserted amounts in 
excess of $441,580,881.75 shall be disallowed and expunged. 

2.3. Upon the Effective Date, the Allowed Boise Claim and the 
Allowed OMX Claim (and any Distributions in respect thereof) shall be free and clear of 
any claim, counterclaim, reduction or encumbrance of or by LBHI and shall not be 
subject to any claims, objections or defenses of or by LBHI, whether by way of netting, 
setoff, recoupment, reimbursement, counterclaim, subrogation (except to the extent 
expressly authorized by subsection (c) below), disgorgement (except to the extent 
expressly authorized by subsection (c) below), or otherwise, or any claim of or by LBHI 
under section 510 of the Bankruptcy Code or otherwise which would have the effect of 
subordinating such claims to the claims of other general unsecured creditors; provided 
that LBHI’s rights under Sections 8.13 and 8.14 of the Plan shall be preserved with 
respect to the Allowed Boise Claim and the Allowed OMX Claim, except to the extent 
modified by the terms of this Section 2.3 (including without limitation subsections (a), 
(b) and (c)).     

(a) In accordance with Section 8.13(a) of the Plan, the Allowed OMX 
Claim shall be deemed satisfied in full when (i) it receives Distributions on account of the 
Allowed OMX Claim in the Allowed amount of such Claim or (ii) Distributions received 
on account of the Allowed OMX Claim combined with (A) Distributions on account of 
the Allowed Boise Claim and (B) any consideration provided on account of the 
corresponding Primary Claim of OMX against Boise (excluding any Distributions 
pursuant to the foregoing clause (A)) equal the Allowed amount of the Allowed Boise 
Claim.   

(b) In accordance with Section 8.13(b) of the Plan, in no event shall 
the Allowed OMX Claim (i) receive Distributions on account of the Allowed OMX 
Claim that are in excess of the Allowed amount of such Claim or (ii) receive 
Distributions on account of the Allowed OMX Claim that combined with (A) 
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Distributions on account of the Allowed Boise Claim and (B) any consideration provided 
on account of the corresponding Primary Claim of OMX against Boise (excluding any 
Distributions pursuant to the foregoing clause (A)) are in excess of the Allowed amount 
of the Allowed Boise Claim.   

(c) LBHI shall waive its rights under Section 8.14 of the Plan with 
respect to the Allowed Boise Claim and the Allowed OMX Claim; provided that (i) if the 
Allowed Boise Claim is deemed satisfied in full in accordance with Section 8.13(a) of the 
Plan, (A) the holder of the Allowed Boise Claim shall promptly return to LBHI any 
Distributions received by it in excess of the Allowed Boise Claim’s maximum recovery 
pursuant to Section 8.13(b) of the Plan, (B) LBHI shall have the right to retain any further 
Distributions on account of the Allowed Boise Claim, and (C) any Distributions returned 
to or retained by LBHI pursuant to this Section 2.3(c) shall be treated as Available Cash 
of LBHI and distributed accordingly, and (ii) if the Allowed OMX Claim is deemed 
satisfied in full in accordance with Section 2.3(a) above, (A) the holder of the Allowed 
OMX Claim shall promptly return to LBHI any Distributions received by it in excess of 
the applicable maximum recovery pursuant to Section 2.3(b) above, (B) LBHI shall have 
the right to retain any further Distributions on account of the Allowed OMX Claim, and 
(C) any Distributions returned to or retained by LBHI pursuant to this Section 2.3(c) shall 
be treated as Available Cash of LBHI and distributed accordingly.  

2.4. Upon the Effective Date, none of Boise, OMX or the Trustee shall 
have any right, title or interest in, or any obligations with respect to, the account 
designated “LBHI as Agent for Boise Land & Timber II, L.L.C. Collateral Account” 
(account number xxxxxxx0211) at Aurora Bank FSB (f/k/a Lehman Brothers Bank FSB) 
(the “Aurora Bank Account”) or the account designated “Boise Land & Timber” (account 
number xxxxxx0203) at Citibank to which the funds in the Aurora Bank Account were 
transferred (the “Collateral Account”), and any funds in the Collateral Account shall be, 
as among the Parties, the property of LBHI.  Upon the Effective Date, LBHI shall be 
authorized to present this Agreement to the bank at which the Collateral Account is 
maintained and, notwithstanding any other document or agreement, entitled to withdraw 
or transfer any and all funds in the Collateral Account without further authorization from 
or notice to Boise, OMX, or the Trustee.    

2.5. Upon the Effective Date, the Lift Stay Filings and the Committee 
Objection shall be deemed withdrawn.    

2.6. Within five Business Days after the Effective Date, LBHI’s 
counsel shall direct the Debtors’ Court-appointed claims agent to modify the OMX Claim 
and the Boise Claim on the Debtors’ claims registry to reflect the terms provided for in 
this Agreement, by delivery of instructions substantively the same as those provided in 
Exhibit A to this Agreement. 

3. The Trustee’s, OMX’s and Boise’s Representations, Warranties and 
Agreements.  In order to induce LBHI and the Committee to enter into and perform their 
obligations under this Agreement, the Trustee, OMX and Boise hereby represent, 
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warrant, acknowledge and agree, each solely as to itself and not as to any other person, 
and subject to the occurrence of the Effective Date to the extent applicable, as follows: 

3.1. Authority.  (i) The Trustee, OMX and Boise have the power and 
authority to execute, deliver and perform their obligations under this Agreement, and to 
consummate the transactions contemplated herein, and (ii) the execution, delivery and 
performance by the Trustee, OMX and Boise of this Agreement and the consummation of 
the transactions contemplated herein have been duly authorized by all necessary action on 
the part of the Trustee, OMX and Boise and no other proceedings on the part of the 
Trustee, OMX and Boise are necessary to authorize and approve this Agreement or any 
of the transactions contemplated herein. 

3.2. Validity.  This Agreement has been duly executed and delivered by 
the Trustee, OMX and Boise and constitutes the legal, valid and binding agreement of the 
Trustee, OMX and Boise, enforceable against each of the Trustee, OMX and Boise in 
accordance with its terms. 

3.3. Authorization of Governmental Authorities. No action by 
(including any authorization, consent or approval), in respect of, or filing with, any 
governmental authority is required for, or in connection with, the valid and lawful 
authorization, execution, delivery and performance by the Trustee, OMX or Boise 
pursuant to this Agreement. 

3.4. Title; No Prior Transfer of Claims.   

(a) Title.  OMX is the legal owner and record holder of the OMX 
Claim and as such OMX is entitled, as an initial matter, to receive any proceeds of the 
Allowed OMX Claim, subject to the rights of the Trustee.  Boise is the legal owner and 
record holder of the Boise Claim and as such Boise is entitled, as an initial matter, to 
receive any proceeds of the Allowed Boise Claim, subject to the rights of OMX and the 
Trustee.   

(b) Transfer.  Prior to the Bankruptcy Court’s entry of an order 
granting or denying the Approval Motion, each of OMX and Boise shall not convey, 
transfer, assign, or participate, in whole or in part, any of the claims that are the subject of 
this Agreement, or any rights or interests arising thereunder or related thereto.   

3.5. No Reliance.  Each of the Trustee, OMX and Boise (i) is a 
sophisticated party with respect to the subject matter of this Agreement, (ii) has been 
represented and advised by legal counsel in connection with this Agreement, (iii) has 
adequate information concerning the matters that are the subject of this Agreement, and 
(iv) has independently and without reliance upon LBHI and the Committee or any of their 
affiliates or any officer, employee, agent or representative thereof, and based on such 
information as each of the Trustee, OMX and Boise has deemed appropriate, made its 
own analysis and decision to enter into this Agreement, except that each of the Trustee, 
OMX and Boise has relied upon each of LBHI’s and the Committee’s express 
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representations, warranties and covenants in this Agreement.  Each of the Trustee, OMX 
and Boise acknowledges that it has entered into this Agreement voluntarily and of its own 
choice and not under coercion or duress.  

4. LBHI’s and the Committee’s Representations, Warranties and 
Agreements.  In order to induce the Trustee, OMX and Boise to enter into and perform 
their obligations under this Agreement, LBHI and the Committee hereby represent, 
warrant, acknowledge, and agree, each solely as to itself and not as to any other person, 
and subject to the occurrence of the Effective Date to the extent applicable, as follows: 

4.1. Authority.  (i) LBHI and the Committee have the power and 
authority to execute, deliver and perform their obligations under this Agreement, and (ii) 
the execution, delivery and performance by LBHI and the Committee of this Agreement 
and the consummation of the transactions contemplated herein have been duly authorized 
by all necessary action on the part of such Party and no other proceedings on the part of 
such Party are necessary to authorize and approve this Agreement or any of the 
transactions contemplated herein. 

4.2. Validity.  This Agreement has been duly executed and delivered by 
LBHI and the Committee and constitutes the legal, valid and binding agreement of LBHI 
and the Committee, enforceable against LBHI and the Committee in accordance with its 
terms. 

4.3. Authorization of Governmental Authorities.  No action by 
(including any authorization, consent or approval), in respect of, or filing with, any 
governmental authority is required for, or in connection with, the valid and lawful 
authorization, execution, delivery and performance by LBHI and the Committee of their 
respective obligations hereunder, other than approval by a Final Order to the extent 
required under Section 1 of this Agreement.   

4.4. No Reliance.  Each of LBHI and the Committee (i) is a 
sophisticated party with respect to the matters that are the subject of this Agreement, (ii) 
has been represented and advised by legal counsel in connection with this Agreement, 
(iii) has adequate information concerning the matters that are the subject of this 
Agreement, and (iv) has independently and without reliance upon the Trustee, OMX or 
Boise or any of their affiliates or any officer, employee, agent or representative thereof, 
and based on such information as each of LBHI and the Committee has deemed 
appropriate, made its own analysis and decision to enter into this Agreement, except that 
it has relied upon the Trustee’s, OMX’s and Boise’s express representations, warranties 
and covenants in this Agreement, which it enters into voluntarily and of its own choice 
and not under coercion or duress. 

5. Releases. 

5.1. Releases by LBHI.  Upon the occurrence of the Effective Date, and 
except as to the agreements, promises, settlements, representations and warranties set 
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forth in this Agreement, and in consideration of the foregoing, LBHI, as Plan 
Administrator for LBHI, on behalf of itself and LBHI and LBHI’s estate, and their 
successors and assigns, fully and forever release, discharge and acquit the Trustee, OMX, 
and Boise, and their respective owners, directors, officers, employees, financial advisors, 
accountants, attorneys, and other representatives, all in their capacities as such, and their 
successors and assigns, from all manners of action, causes of action, judgments, 
executions, debts, demands, rights, damages, costs, expenses, claims, defenses and 
counterclaims of every kind, nature, and character whatsoever, whether at law or in 
equity, whether based on contract (including, without limitation, quasi-contract or 
estoppel), statute, regulation, tort or otherwise, accrued or unaccrued, known or 
unknown, matured or unmatured, liquidated or unliquidated, certain or contingent, arising 
from the Transaction or from the settlement of the claims arising therefrom; provided that 
the foregoing releases do not apply to intentional torts, fraud, recklessness, gross 
negligence or willful misconduct; and provided further that the foregoing releases shall 
not impair LBHI’s rights under Section 8.13 or 8.14 of the Plan solely to the extent such 
rights are preserved in Section 2.3 of this Agreement.  The Parties further agree that any 
current or former holder of the Allowed OMX Claim that receives or has received 
Distributions on account of the Allowed OMX Claim shall be liable, jointly and 
severally, to LBHI for the disgorgement of any Distributions received in excess of the 
applicable maximum recovery on the Allowed OMX Claim pursuant to Section 2.3 of 
this Agreement.   
 

5.2. Releases by the Trustee, OMX and Boise.  Upon the occurrence of 
the Effective Date, and except as to (i) the Allowed Boise Claim, (ii) the Allowed OMX 
Claim, and (iii) the agreements, promises, settlements, representations and warranties set 
forth in this Agreement, and in consideration of the foregoing, the Trustee, OMX and 
Boise, and their successors and assigns, fully and forever release, discharge and acquit 
LBHI (for itself and its estate and as Plan Administrator for LBHI) and the Committee 
(including any and all current and former members of the Committee, solely in their 
capacities as such), and their respective owners, directors, officers, employees, financial 
advisors, accountants, attorneys, and other representatives, all in their capacities as such, 
and their successors and assigns, from all manners of action, causes of action, judgments, 
executions, debts, demands, rights, damages, costs, expenses, and claims of every kind, 
nature, and character whatsoever, whether at law or in equity, whether based on contract 
(including, without limitation, quasi-contract or estoppel), statute, regulation, tort or 
otherwise, accrued or unaccrued, known or unknown, matured or unmatured, liquidated 
or unliquidated, certain or contingent, arising from the Transaction or from the settlement 
of the claims arising therefrom; provided that the foregoing releases do not apply to 
intentional torts, fraud, recklessness, gross negligence or willful misconduct. 

 
5.3. Waiver of Statutory Limitations on Releases.  Each of the releasing 

parties in each of the releases contained herein expressly acknowledges that, although 
ordinarily a release may not extend to claims which the releasing party does not know or 
suspect to exist in its favor, which if known by it may have materially affected its 
settlement with the party released, they have carefully considered and taken into account 
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in determining to enter into the above releases the possible existence of such unknown 
losses or claims.  Without limiting the generality of the foregoing, each releasing party 
expressly waives any and all rights conferred upon it by any statute or rule of law which 
provides that a release does not extend to claims which the claimant does not know or 
suspect to exist in its favor at the time of executing the release, which if known by it may 
have materially affected its settlement with the released party, including, without 
limitation, the provisions of California Civil Code section 1542.  The releases contained 
herein are effective regardless of whether matters released thereby are presently known or 
unknown, suspected or unsuspected, foreseen or unforeseen. 

6. Termination. 

6.1. LBHI’s and the Committee’s Right to Terminate.  Prior to the 
Effective Date, each of LBHI and the Committee shall have the right, in its discretion, to 
terminate this Agreement by written notice to the other Parties hereto if there is a breach, 
in any material respect, of the representations, warranties and/or covenants of the Trustee, 
OMX or Boise under this Agreement, taken as a whole, that has not been cured within 
three Business Days after notice thereof given to each of the Trustee, OMX and Boise.   

6.2. The Trustee’s, OMX’s and Boise’s Right to Terminate.  Prior to the 
Effective Date, each of the Trustee, OMX, and Boise shall have the right, in its 
discretion, to terminate this Agreement by written notice to LBHI, the Committee, and 
the other Parties hereto if there is a breach, in any material respect, of the representations, 
warranties and/or covenants of LBHI or the Committee under this Agreement, taken as a 
whole, that has not been cured within three Business Days after notice thereof given to 
each of LBHI and the Committee.   

6.3. Mutual Termination.  This Agreement may be terminated at any 
time prior to the Effective Date with the written consent of all of the Parties. 

6.4. Effect of Termination.  In the event that this Agreement is 
terminated in accordance with its terms, neither this Agreement (except for this Section 
6) nor any motion or other papers filed in the Bankruptcy Court or on appeal with respect 
to the approval of this Agreement shall have any res judicata or collateral estoppel effect 
or be of any force or effect, each of the Parties’ respective interests, rights, remedies and 
defenses shall be restored without prejudice as if this Agreement had never been 
executed, and the Parties shall be automatically relieved of any further obligations under 
this Agreement.  Upon such termination, this Agreement and all communications and 
negotiations among the Parties with respect hereto or any of the transactions 
contemplated hereunder are without waiver of or prejudice to the Parties’ rights and 
remedies and the Parties hereby reserve all claims, defenses and positions that they may 
have with respect to each other.   
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7. Venue and Choice of Law. 

7.1. Venue.  The Parties agree that in the Approval Motion, LBHI shall 
request that the Bankruptcy Court shall retain jurisdiction over any actions or proceedings 
relating to the enforcement or interpretation of this Agreement and that any order 
approving this Agreement shall so provide.  The Parties expressly consent and submit to 
the exclusive jurisdiction of the Bankruptcy Court over any actions or proceedings 
relating to the enforcement or interpretation of this Agreement and any Party bringing 
such action or proceeding shall bring such action or proceeding in the Bankruptcy Court.  
Each of the Parties consents to the Bankruptcy Court entering a final judgment 
determining such matter and agrees that a final judgment in any such action or 
proceeding, including all appeals, shall be conclusive and may be enforced in other 
jurisdictions (including any foreign jurisdictions) by suit on the judgment or in any other 
manner provided by applicable law.  If the Bankruptcy Court refuses or abstains from 
exercising jurisdiction over the enforcement or interpretation of this Agreement and/or 
any actions or proceedings arising hereunder, then the Parties agree that venue shall be in 
any other state or federal court located within the County of New York in the State of 
New York having proper jurisdiction.  Each Party hereby irrevocably and unconditionally 
waives, to the fullest extent it may legally and effectively do so, (i) any objection which it 
may now or hereafter have to the laying of venue of any suit, action or proceeding arising 
out of or relating to this Agreement with the Bankruptcy Court or with any other state or 
federal court located within the County of New York in the State of New York, and (ii) 
the defense of an inconvenient forum to the maintenance of such action or proceeding in 
any such court.  Each Party irrevocably consents to service of process in the manner 
provided for notices in Section 8 hereof.  Nothing in this Agreement will affect the right, 
or requirement, of any Party to this Agreement to serve process in any other manner 
permitted or required by applicable law. 

7.2. Choice of Law.  This Agreement and all claims and disputes 
arising out of or in connection with this Agreement shall be governed by and construed in 
accordance with the laws of the State of New York and the Bankruptcy Code, as 
applicable, without regard to choice of law principles to the extent such principles would 
apply a law other than that of the State of New York or the Bankruptcy Code, as 
applicable. 

8. Notices.  All notices and other communications given or made pursuant to 
this Agreement shall be in writing and all communications shall be deemed effectively 
given: (a) upon personal delivery to the party to be notified, (b) when sent by email if 
received during normal business hours of the recipient, and if not so received, then on the 
next Business Day, or (c) when delivery is confirmed by a nationally recognized 
overnight courier, with written verification of receipt.  All communications shall be sent:   

To LBHI at: 

Lehman Brothers Holdings Inc. 
1271 Avenue of the Americas, 39th Floor 
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New York, New York 10020 
Attn: Daniel J. Ehrmann 
  Debra Cash 

With a copy (which shall not constitute notice) to: 

Weil, Gotshal & Manges LLP 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Attn:  Stephen A. Youngman, Esq.   

To the Committee at:  

Milbank, Tweed, Hadley & McCloy LLP 
1 Chase Manhattan Plaza 
New York, New York  10005 
Attn: Evan R. Fleck, Esq. 

To the Trustee at: 

Wells Fargo Bank Northwest, N.A. 
299 South Main Street, 12th Floor 
Salt Lake City, Utah  84111 
Attn: Corporate Trust Services 
 
With a copy (which shall not constitute notice) to: 
 
Bingham McCutchen LLP 
399 Park Avenue 
New York, New York 10022 
Attn:  Joshua Dorchak, Esq. 
 
To OMX at: 
 
OMX Timber Finance Investments II, LLC 
c/o OfficeMax Incorporated 
263 Shuman Boulevard 
Naperville, Illinois  60563 
Attn: Susan Wagner-Fleming, Senior Vice President, 
Corporate Secretary and Associate General Counsel 
 
With a copy (which shall not constitute notice) to: 
 
K&L Gates LLP 
70 West Madison Street, Suite 3100 
Chicago, Illinois  60602 
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Attn: J. Craig Walker, Esq. 
 
To Boise at: 
 
Boise Land & Timber II, LLC 
1111 West Jefferson Street 
P.O. Box 50 
Boise, Idaho  83728 
Attn:   Thomas E. Carlile 
 
With a copy (which shall not constitute notice) to: 
 
Kirkland & Ellis LLP 
300 North LaSalle 
Chicago, Illinois  60654 
Attn: Adam Paul, Esq. 

or to such other address as may have been furnished by a Party to each of the other 
Parties by notice given in accordance with the requirements set forth above. 

9. Expenses.  The fees and expenses incurred by each Party (including the 
fees of any attorneys, accountants, investment bankers, financial advisors or any other 
professionals engaged by such Party) in connection with this Agreement and the 
transactions contemplated hereby, whether or not the transactions contemplated hereby 
are consummated, will be paid by such Party, and not by any other Party. 

10. No Admission of Liability.  Each Party acknowledges that this Agreement 
effects a settlement of potential claims and counterclaims that are denied and contested, 
and that nothing contained herein shall be construed as an admission of any fact, liability 
or wrongdoing.   

11. Entire Agreement. This Agreement constitutes the entire agreement of 
the Parties concerning the subject matter hereof, and supersedes any and all prior or 
contemporaneous agreements among the Parties concerning the subject matter hereof.  
The Parties acknowledge that this Agreement is not being executed in reliance on any 
oral or written agreement, promise or representation not contained herein. 

12. No Oral Modifications.  This Agreement, including this section 12, may 
not be modified or amended orally.  This Agreement only may be modified or amended 
by a writing signed by a duly authorized representative of each Party hereto.  Any waiver 
of compliance with any term or provision of this Agreement on the part of LBHI or the 
Committee must be provided in a writing signed by the Trustee, OMX and Boise.  Any 
waiver of compliance with any term or provision of this Agreement on the part of the 
Trustee, OMX or Boise must be provided in a writing signed by each of LBHI and the 
Committee.  No waiver of any breach of any term or provision of this Agreement shall be 
construed as a waiver of any subsequent breach. 
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13. Construction.  This Agreement constitutes a fully negotiated agreement 
among commercially sophisticated parties and therefore shall not be construed or 
interpreted for or against any Party based on the drafting of this Agreement, and any rule 
or maxim of construction to such effect shall not apply to this Agreement. 

14. Binding Effect; Successor and Assigns.  This Agreement shall inure to 
the benefit of and be binding upon the Parties and their respective successors and 
permitted assigns.   

15. Counterparts.  This Agreement may be executed in counterparts, each of 
which constitutes an original, and all of which, collectively, constitute only one 
agreement.  The signatures of all of the Parties need not appear on the same counterpart. 

16. Headings.  The headings utilized in this Agreement are designed for the 
sole purpose of facilitating ready reference to the subject matter of this Agreement.  Said 
headings shall be disregarded when resolving any dispute concerning the meaning or 
interpretation of any language contained in this Agreement.  References to sections, 
unless otherwise indicated, are references to sections of this Agreement.  All Exhibits to 
this Agreement are hereby made a part hereof and incorporated herein by reference for all 
purposes.     

17. Severability and Construction.  If any provision of this Agreement shall 
be held by a court of competent jurisdiction to be illegal, invalid or unenforceable, the 
remaining provisions shall remain in full force and effect only if the essential terms and 
conditions of this Agreement applicable to each Party remain valid, binding and 
enforceable.  If such essential terms and conditions are no longer valid, binding and 
enforceable as the result of any illegal, invalid or unenforceable provision, the Parties 
shall use all reasonable efforts to modify this Agreement (and to obtain the Bankruptcy 
Court’s approval thereof, if necessary or advisable) so as to eliminate such provisions 
while preserving the intent of the Parties.     

18. Acknowledgments.  THIS AGREEMENT AND THE TRANSACTIONS 
CONTEMPLATED HEREIN ARE THE PRODUCT OF NEGOTIATIONS AMONG 
THE PARTIES AND THEIR RESPECTIVE REPRESENTATIVES.  NOTHING IN 
THIS AGREEMENT SHALL REQUIRE ANY PARTY TO TAKE ANY ACTION 
PROHIBITED BY THE BANKRUPTCY CODE, THE SECURITIES ACT OF 1933 
(AS AMENDED), THE SECURITIES EXCHANGE ACT OF 1934 (AS AMENDED), 
ANY RULE OR REGULATIONS PROMULGATED THEREUNDER, OR BY ANY 
OTHER APPLICABLE LAW OR REGULATION OR BY AN ORDER OR 
DIRECTION OF ANY COURT OR ANY STATE OR FEDERAL GOVERNMENTAL 
AUTHORITY. 

19. Waiver of Jury Trial.  EACH OF THE PARTIES HERETO HEREBY 
AGREES NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT 
BY JURY, AND HEREBY KNOWINGLY, VOLUNTARILY, INTENTIONALLY, 
UNCONDITIONALLY AND IRREVOCABLY WAIVES ANY RIGHT TO TRIAL BY 
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JURY FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR 
HEREAFTER EXIST WITH REGARD TO THIS AGREEMENT OR ANY CLAIM, 
COUNTERCLAIM OR OTHER ACTION ARISING IN CONNECTION THEREWITH 
OR IN RESPECT OF ANY COURSE OF CONDUCT, COURSE OF DEALING, 
STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF ANY PARTY 
OR ARISING OUT OF ANY EXERCISE BY ANY PARTY OF ITS RESPECTIVE 
RIGHTS UNDER THIS AGREEMENT OR IN ANY WAY RELATING TO THE 
TRANSACTIONS CONTEMPLATED HEREBY (INCLUDING, WITHOUT 
LIMITATION, WITH RESPECT TO ANY ACTION TO RESCIND OR CANCEL 
THIS AGREEMENT AND WITH RESPECT TO ANY CLAIM OR DEFENSE 
ASSERTING THAT THIS AGREEMENT WAS FRAUDULENTLY INDUCED OR IS 
OTHERWISE VOID OR VOIDABLE). THIS WAIVER OF RIGHT TO TRIAL BY 
JURY IS INTENDED TO ENCOMPASS INDIVIDUALLY EACH INSTANCE AND 
EACH ISSUE AS TO WHICH THE RIGHT TO A TRIAL BY JURY WOULD 
OTHERWISE ACCRUE.  EACH OF THE PARTIES HERETO IS HEREBY 
AUTHORIZED TO FILE A COPY OF THIS SECTION 19 IN ANY PROCEEDING AS 
CONCLUSIVE EVIDENCE OF THIS WAIVER.  THIS WAIVER OF JURY TRIAL IS 
A MATERIAL INDUCEMENT FOR THE PARTIES HERETO TO ENTER INTO 
THIS AGREEMENT. 

[SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, each Party by its duly authorized representative has executed 
this Agreement as of the date first written above: 

 

Lehman Brothers Holdings Inc., as Plan 
Administrator for Lehman Brothers Holdings 
Inc. 

 
By:  /s/ Daniel J. Ehrmann   
 
Name:  Daniel J. Ehrmann 
Title:    Authorized Signatory 

 

 

Official Committee of Unsecured Creditors  

 
By:  Milbank, Tweed, Hadley & McCloy 
LLP, its attorneys 
 

By:  /s/ Evan R. Fleck 
 
Name:  Evan R. Fleck 
Title: Partner  

 

 

Wells Fargo Bank Northwest, N.A., not in its 
individual capacity but solely as Indenture 
Trustee 
 

By:  /s/ Dain W. Brown 
 
Name:  Dain W. Brown 
Title:  Vice President 

 

08-13555-jmp    Doc 30064    Filed 08/15/12    Entered 08/15/12 19:55:40    Main Document
      Pg 34 of 39



 

 
 16 
US_ACTIVE:\44072044\3\58399.0011 

OMX Timber Finance Investments II, LLC 

 
By:  /s/ Deborah A. O’Connor 
 
Name:  Deborah A. O’Connor 
Title:  Manager 

 

Boise Land & Timber II, LLC 

 
By:  /s/ Wayne Rancourt 
 
Name:  Wayne Rancourt 
Title:  SVP, CFO & Treasurer 
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