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SETTLEMENT AGREEMENT 

 
This Settlement Agreement (this "Agreement") is dated as of the 2nd day of February, 

2011, by and among Greenbrier Minerals Holdings, LLC, a Delaware limited liability company 

("Holdings"), Greenbrier Minerals, LLC, a Delaware limited liability company, Greenbrier 

Smokeless Coal Mining, L.L.C., a Delaware limited liability company, Powhatan Mid-Vol Coal 

Sales, L.L.C., a Delaware limited liability company, and Matoaka Land Company LLC, a 

Delaware limited liability company (Holdings together with its subsidiaries, "Greenbrier"), 

Midland Trails Resources, LLC, a West Virginia limited liability company ("Midland Trail") and 

Dolphin Mining, LLC, a Pennsylvania limited liability company ("Dolphin", together with 

Midland Trail, "Midland"), and Lehman Commercial Paper Inc., a New York corporation 

("Lehman"). 

WHEREAS, Greenbrier is in the business of owning and operating medium-volatile 

metallurgical ("met") coal mining facilities in Greenbrier County, West Virginia; 

WHEREAS, Midland is located in the vicinity of Greenbrier and is also in the business of 

owning and operating met coal mining facilities in Greenbrier County, West Virginia;  

WHEREAS, Greenbrier and Lehman (as the Administrative Agent and the sole Lender 

thereunder) are parties to that certain Amended and Restated Credit Agreement, dated as of May 

1, 2007, as amended by Amendment No. 1 to Credit Agreement, dated as of July 27, 2007, as 

further amended by Amendment No. 2 to Credit Agreement, dated as of August 31, 2007, as 

further amended by Amendment No. 3 to Credit Agreement, dated as of September 28, 2007, as 

further amended by Amendment No. 4 to Credit Agreement, dated as of October 31, 2007, as 

further amended by Amendment No. 5 to the Credit Agreement dated as of December 21, 2007,  

as further amended by Amendment No. 6 to the Credit Agreement dated as of April 29, 2008, as 

further amended by Amendment No. 7 to the Credit Agreement dated as of June 3, 2008, as 
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further amended by Amendment No. 8 to the Credit Agreement dated as of September 19, 2008, 

as further amended by Amendment No. 9 to the Credit Agreement dated as of October 29, 2008 

(as amended, the "Credit Agreement"); 

WHEREAS, in connection with Lehman agreeing to extend financing to Greenbrier and 

entry into that certain Amended and Restated Operating Agreement of Greenbrier Minerals 

Holdings, LLC dated as of March 12, 2008 (the "Greenbrier's Operating Agreement"), Lehman 

was issued Class D Units in Holdings (the "Lehman Greenbrier Equity"); 

WHEREAS, on October 5, 2008, Lehman commenced a case (the "Bankruptcy Case") 

under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code") in the United 

States Bankruptcy Court for the Southern District of New York (the "Bankruptcy Court"), and 

which case is being jointly administered as Case No. 08-13555 (JMP) with chapter 11 cases 

commenced by certain of Lehman's affiliates (together with Lehman, the "Lehman Entities") in 

the Bankruptcy Court; 

WHEREAS, prior to the commencement of the Bankruptcy Case, Lehman did not fund 

an advance requested by Greenbrier under the Credit Agreement and has stated that no other 

advances will be made; 

WHEREAS, Greenbrier maintains that it has suffered damages as a result of Lehman's 

actions and has filed a claim (the "Proof of Claim") in the Bankruptcy Case preserving its rights 

to assert a damage claim against Lehman; 

WHEREAS, Greenbrier and Lehman have an ongoing dispute pending before the 

Bankruptcy Court with respect to, inter alia, the amount of Lehman Greenbrier Equity legally 

owned by Lehman and, regardless of the amount of Lehman Greenbrier Equity owned by 

Lehman, whether Lehman lost its right to vote such membership interests upon the 

commencement of the Bankruptcy Case (the "Pending Litigation"); 
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WHEREAS, the Pending Litigation has been temporarily stayed while Greenbrier and 

Lehman negotiate an overall settlement of their claims and counterclaims; 

WHEREAS, Dolphin owns all of the equity interests in, and is the sole member of, 

Midland Trail; 

WHEREAS, Greenbrier's subsidiary has been acquiring low-sulfur coal from Midland 

Trail for purposes of blending Greenbrier's coal; 

WHEREAS, the parties hereto believe that a sale of the combined operations of 

Greenbrier and Midland (a "Combined Sale") would derive significantly higher value than a 

stand alone sale of Greenbrier's and Midland Trail's respective operations; 

WHEREAS, to induce both Greenbrier and Midland to enter into this Agreement and 

potentially liquidate their businesses in a Combined Sale, Greenbrier, Midland and Lehman have 

negotiated, among other things, procedures for such potential sale, a Sharing Model (as defined 

below) and a corresponding distribution of proceeds and settlement of claims amongst all parties, 

all as more specifically set forth below. 

NOW THEREFORE, the parties hereto, intending to be legally bound, agree as follows: 

1. Recitals.  The parties agree that the recitals are true and correct and provide a 

reasonable basis for the compromises and agreement contained herein. 

2. Definitions. 

Capitalized terms used, but not defined, herein shall have the meaning ascribed to such 

terms in the Credit Agreement.  Certain terms used in this Agreement are listed in alphabetical 

order and defined or referred to below (such terms as well as any other terms defined elsewhere 

in this Agreement shall be equally applicable to both the singular and plural forms of the terms 

defined). 

"Agreement" means this Agreement and all exhibits hereto. 
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"Bankruptcy Case" has the meaning ascribed to such term in the recitals to this 
Agreement. 

"Bankruptcy Code" has the meaning ascribed to such term in the recitals to this 
Agreement. 

"Bankruptcy Court" has the meaning ascribed to such term in the recitals to this 
Agreement. 

"Board Observers" shall mean Eric Salzman and Tom Brewer and each of their 

designees. 

"Cash Available for Stakeholders" or "CAFS" has the meaning ascribed to such terms in 

the Sharing Model and which, for the avoidance of doubt, means the sum of all cash and cash 

equivalents received in connection with a Combined Sale and/or received or retained by Midland 

or Greenbrier subsequent to the Closing Date (e.g., return of deposits posted in lieu of bonds, 

payments on accounts receivables, etc.) minus the aggregate amount of all liabilities of 

Greenbrier and/or Midland that are not assumed by the purchaser in a Combined Sale (other than 

the Lehman Debt, the Monarch Liability and Management Retention), including but not limited 

to, any and all legal fees, investment bank fees or other costs associated with the transaction and 

any liquidation, wind-up or other costs or expenses that are incurred after a Combined Sale. 

"Cash Available for Stakeholders after Management Incentive and Monarch Liability" or 

"CAFSAMM" has the meaning ascribed to such terms in the Sharing Model and which, for the 

avoidance of doubt, means the sum of all CAFS minus the aggregate amount of the Monarch 

Liability and Management Retention.  

"Closing" means the closing of the transactions contemplated by a Combined Sale. 

"Closing Date" means the day on which the Effective Time under a Combined Sale 
occurs. 

"Combined Sale" has the meaning ascribed to such term in the recitals to this Agreement. 
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"Credit Agreement" has the meaning ascribed to such term in the recitals to this 
Agreement. 

"Effective Time" means 12:01 a.m. Eastern Time on the Closing Date. 

"Escrow Account" means that segregated demand deposit account established by the 

Escrow Agent for the purposes of receiving monies from a Combined Sale and distributing such 

proceeds, all as described in this Agreement.   

"Escrow Agent" shall mean that certain accountant or accounting firm designated by the 
Special Board. 

"Excess Cash Flow" means the amount by which the sum of all cash and cash equivalents 

of Greenbrier on hand on the last day of a calendar month exceeds $5 million.  As used herein, 

the phrase "cash and cash equivalents" means cash on hand, demand deposits, certificates of 

deposit, money market accounts and other short-term highly liquid investments, but shall 

specifically exclude such items to the extent that the items are (i) pledged as collateral or 

escrowed to any Person other than Lehman, (ii) maintained in a payroll account in the ordinary 

course of business, provided that such payroll shall not be paid more than two (2) business days 

prior to the payroll date or (iii) maintained in a checking account to pay checks issued by 

Greenbrier but not yet paid by the bank (for the avoidance of doubt, accounts receivable are not 

liquid investments and therefore not cash or cash equivalents). 

"Greenbrier's Operating Agreement" has the meaning ascribed to such term in the recitals 

to this Agreement. 

"Investment Bank" has the meaning ascribed to such term in Section 4. 

"Midland Escrow Agent" shall mean that certain accountant, accounting firm, bank, trust 

company, lawyer or law firm designated by Midland to act as an escrow agent for the further 

distribution of monies paid to the "Midland shareholders" in accordance with the Sharing Model. 
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"Midland Shareholders Receipts" means the line item identified as "Midland 

Shareholders Receipts (B)" on the Sharing Model which is to be paid to the members of 

Midland. 

"Minimum Consideration" means cash and cash equivalents equal to the amount of 

CAFS shown in the column of the Sharing Model titled "Minimum CAFS". 

"Monarch" means Monarch Financial Corporation, a Pennsylvania corporation. 

"Monarch Escrow Agent" shall mean that certain accountant, accounting firm, bank, trust 

company, lawyer or law firm designated by Monarch to act as an escrow agent for the further 

distribution of monies paid to the "Monarch liability" in accordance with the Sharing Model. 

"Monarch Liability" shall mean the deferred and subordinated obligation of Greenbrier to 

pay Monarch fees previously earned under that certain Agreement for Advising Services dated as 

of March 22, 2004, as amended by the First Amendment to Agreement for Advising Services 

dated July 21, 2006 by and between Greenbrier Minerals, LLC and Monarch. 

"Non-Lehman Greenbrier Escrow Agent" shall mean that certain accountant, accounting 

firm, bank, trust company, lawyer or law firm designated by the Non-Lehman Greenbrier 

Members to act as an escrow agent for the further distribution of monies paid to the "Non-

Lehman Greenbrier shareholders" in accordance with the Sharing Model. 

"Non-Lehman Greenbrier Members" means those members of Holdings owning Class A 

Units, Class B Units and Class C Units (each as defined in Greenbrier's Operating Agreement), 

specifically excluding the interests of members holding Class D Units (as defined in Greenbrier's 

Operating Agreement) originally issued to Lehman. 

"Non-Lehman Greenbrier Shareholders Receipts" means the line item identified as "Total 

Non-Lehman GB Shareholder Receipts Before Monarch Liability (C)" on the Sharing Model 

which is to be paid to the Non-Lehman Greenbrier Members. 
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"Proof of Claim" has the meaning ascribed to such term in the recitals to this Agreement. 

"Sharing Model" shall have the meaning ascribed to such term in Section 6. 

"Special Board" means a Board of Managers that has been designated in accordance with 

Section 13 below, which shall have authority to take and approve certain actions as described in 

this Agreement. 

"Special Board Approval" means the approval or agreement of no less than four (4) of the 

Special Managers appointed to the Special Board in accordance with this Agreement, unless such 

action specifically requires unanimous consent or approval as provided herein. 

"Special Manager" has the meaning ascribed to such term in Section 13. 

3. Agreement to Conduct a Combined Sale; Distribution of Proceeds.   

Subject to the terms and conditions set forth in this Agreement, Greenbrier and Midland 

agree to reasonably cooperate in marketing their respective properties to prospective buyers and 

pursuing a Combined Sale under which, inter alia, the consideration to be paid to Greenbrier and 

Midland shall be paid directly into the Escrow Account for ultimate distribution in accordance 

with the Sharing Model.  Greenbrier and Midland agree to act in good faith and to take 

commercially reasonable efforts to document and consummate a Combined Sale so long as the 

CAFS to be received under such Combined Sale exceeds the Minimum Consideration.  The 

Special Managers shall have the authority to work with the Investment Bank to determine the 

method by which Greenbrier and Midland will be marketed and, in the case of multiple offers or 

potential offers exceeding the Minimum Consideration, approval of a Combined Sale to any 

particular buyer as determined by Special Board Approval to be in the best interests of the parties 

hereto.  Any action approved by the Special Managers' towards approving or pursuing a 

Combined Sale shall be deemed an authorization by (i) the members of Holdings and the 

Greenbrier Board of Managers to any such action and no further authorization shall be required 
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to authorize the officers of any Greenbrier entity to undertake such action and (ii) members and 

managers of Dolphin and Midland Trail and no further authorization shall be required to 

authorize the officers of Dolphin or Midland Trail to undertake such action.  It is acknowledged 

by all parties that the Special Managers shall have no authority or right to mandate that any 

member, officer, or employee of Greenbrier or Midland accept any employment agreement or 

sign any non-competition agreement in connection with any Combined Sale and any failure of 

such member, officer, or employee to accept any employment agreement or to sign any non-

compete agreement shall not constitute a breach of this Agreement by any signatory hereto. 

4. Engagement of Investment Bank.  Midland and Greenbrier agree to jointly engage 

UBS Securities LLC or another investment bank approved by Special Board Approval (the 

"Investment Bank").  In furtherance of the foregoing, immediately after execution of this 

Agreement, the officers of Greenbrier and Midland, shall each be authorized (without any further 

action or authorization of their respective Board of Managers) to enter into such agreement with 

the Investment Bank on terms and conditions substantially similar to those previously provided 

by UBS Securities LLC to the Board of Managers of Holdings with such non-material changes 

as such officers shall deem appropriate.   

5. Credit Agreement.  Notwithstanding anything contained in the Credit Agreement 

or the Loan Documents to the contrary, Lehman and Greenbrier agree as follows:  

(a) Existing Obligations.  So long as there is a Combined Sale, Greenbrier and 

Lehman agree that the existing Obligations are as follows: 

(i) Principal and Interest.  The principal and interest portion of the 
Obligations shall be limited to $200,000,000 ("Principal and Interest 
Cap"); provided that, in the event that the Investment Bank has failed to 
commence distribution of information books for a Combined Sale by 
March 31, 2011, the limit on the Principal and Interest Cap shall be 
increased to $201,000,000.  Any payments of Excess Cash Flow paid to 
Lehman shall be applied to the principal and interest portion of the 
Obligations and shall correspondingly reduce the amount of the Principal 



NYI-4316599v7  9

and Interest Cap (also known as the "Lehman Debt" in the Sharing 
Model); and 

(ii) Other Obligations.  Greenbrier and Lehman agree that the unpaid 
consulting, accounting and legal fees and expenses reimbursable under the 
Loan Documents are to be paid by Greenbrier subsequent to a Combined 
Sale and are not subject to the Principal and Interest Cap.  

(b) Legal Fees and Costs.  Greenbrier shall be obligated to reimburse Lehman 

for the legal fees and expenses identified in subsection 5(a)(ii) (which have been incurred prior 

to the date of this Agreement) plus Lehman's out-of-pocket reasonable legal fees and expenses 

reimbursable under the Loan Documents which are incurred after the date hereof in connection 

with this Agreement (including judicial or committee consents and approvals thereof) and 

consummation of the transactions contemplated hereby. 

(c) Excess Cash Flow Recapture.  In the event that Greenbrier has Excess 

Cash Flow for any month, fifty percent (50%) of such Excess Cash Flow shall be paid to Lehman 

as soon as practicable following the end of such month.  As further described below, any such 

Excess Cash Flow payments shall reduce the amount of "Lehman Debt" provided for in the 

Sharing Model.  To the extent a Combined Sale is not consummated, then any such Excess Cash 

Flow payments shall be applied in accordance with the Loan Documents. 

(d) It is acknowledged by the parties that Midland is not a Credit Party under 

the Loan Documents and has no liability to Lehman whatsoever for any of the Obligations and is 

not acquiring any financial liability to Lehman under such Loan Documents, this Agreement or 

under any other document or action by virtue of its execution of, or actions in compliance with, 

this Agreement. 

6. Sharing of Proceeds from a Combined Sale.  Greenbrier, Midland and Lehman 

have prepared the financial model attached as Exhibit A hereto that reflects how proceeds will be 

distributed from a Combined Sale (the "Sharing Model").  Each of the parties hereto agrees to 
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accept and apply payments from a Combined Sale in accordance with the Sharing Model.  For 

the avoidance of doubt, the following parameters govern the computation of distributions under 

the Sharing Model: 

(a) The various line items in the Sharing Model (e.g., "total net cash liabilities 

of GB and Midland", "legal fees", etc.) are all estimates based upon prior financial statements.  

Except for the Initial Distribution, no proceeds from a Combined Sale shall be distributed from 

the Escrow Account until the actual amounts for each line item in the Sharing Model has been 

determined and agreed to by Special Manager Approval or in accordance with Section 15 hereof.  

Prior to consummation of a Combined Sale, Greenbrier and Midland shall prepare estimated 

closing balance sheets (as of a date within seven (7) days of the Closing Date) for Greenbrier and 

Midland and submit them to the Escrow Agent together with an estimate of the Cash Available 

For Stakeholders (as such term is used in the Sharing Model) that is expected from such 

Combined Sale.  Upon Special Board Approval, amounts held in the Escrow Account will be 

distributed by the Escrow Agent in accordance with the Sharing Model and this Agreement.  The 

Special Board shall from time to time estimate the amount of reserves that should be prudently 

retained in the Escrow Account to address the remaining liabilities and obligations of Greenbrier 

and Midland ("Liability Reserve").  The "Initial Distribution" shall be determined by the Special 

Board as the amount of CAFSAMM remaining on or about the date of a Combined Sale after 

deducting the Liability Reserve.  The Special Board shall from time to time authorize further 

distributions from the Escrow Account as the Liability Reserve is revised and/or additional 

proceeds are received from the buyer in a Combined Sale or payments from Greenbrier or 

Midland as a result of cash receipts by such parties; provided, that if Special Manager Approval 

is not unanimous, any Special Manager who disagrees with any distribution to be made by the 

Escrow Agent (the “Objecting Special Manager”) may deliver written notice within five (5) days 
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of Special Manager Approval (the “Notice Period”) to the other Special Managers of any 

disagreement that the Objecting Special Manager has to the amount to be distributed (the 

“Notice”).  The Notice shall set forth in reasonable detail the basis of such disagreement, 

together with the amounts in dispute.  The Special Managers shall negotiate in good faith to 

resolve any objections set forth in the Notice, but if they do not reach final resolution within ten 

(10) days after the delivery of the Notice, the matter will be submitted for arbitration pursuant to 

Section 15 of this Agreement.  Unless Special Manager Approval is unanimous, the Escrow 

Agent shall not distribute any amounts until expiration of the Notice Period and, in any event, 

shall only distribute amounts which are not the subject of a timely delivered Notice until the 

dispute is resolved by unanimous approval of all Special Managers or upon completion of the 

arbitration process set forth in Section 15.   

(b) Distributions of the Non-Lehman Greenbrier Shareholders Receipts will 

be allocated among the Non-Lehman Greenbrier Members proportionally in accordance with the 

Sharing Ratio percentage (as defined in Greenbrier's Operating Agreement) that each member 

holds in Holdings. 

(c) The amount of Lehman Debt for purposes of the Sharing Model shall be 

an amount equal to the Principal and Interest Cap less the aggregate amount of all Excess Cash 

Flow payments made to Lehman. 

(d) To the extent that any monies or other proceeds are paid to or received by 

Greenbrier or Midland after a Combined Sale, whether from a release of bonds, payments on 

receivables, insurance premiums or other source, such cash shall be treated as additional 

proceeds of a Combined Sale, deposited into the Escrow Account and distributed via the Sharing 

Model (i.e. all of the monies shall be distributed in accordance with the Sharing Model and not 

separately retained or distributed by such entities) with the net effect of each of Greenbrier and 
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Midland Trail each being essentially liquidated and distributed under the Sharing Model.  

Greenbrier and Midland will conduct no business after the Closing Date except for the purpose 

of liquidating its assets and completing post-closing items.  Unless the employment agreements 

of such employees are assumed by the buyer, all employees of Greenbrier and Midland will be 

terminated or retained as determined by the Special Board as of the Closing Date (including 

retaining certain employees required to complete the liquidation and post-closing matters of 

Midland and Greenbrier as recommended by Midland and Greenbrier and acceptable to the 

Special Board) (no salaries or benefits for officers, members, managers or directors shall be paid 

from the Escrow Account as liabilities for time expended subsequent to the Closing Date unless 

approved by the Special Board).  It is contemplated that Greenbrier and Midland will need to 

continue to have officers available to sign certain documents and filings from time to time post-

closing and that Midland and Greenbrier will make appropriate arrangements to have officers 

reasonably available to perform such functions from time to time on an hourly basis, provided 

that Midland and Greenbrier shall continue to have director's and officer's liability insurance in 

place at such time.  Such officers shall be compensated on an hourly basis at a rate substantially 

equivalent to the hourly pay rate of such officer prior to the Closing Date.  On or before the date 

of this Agreement, Greenbrier and Midland shall provide a listing of all employees with 

employment agreements and a copy of all such agreements.  Neither Greenbrier nor Midland 

shall be permitted, without Special Board Approval, to enter into any additional employment 

agreements or extensions of existing employment agreements if the amount payable under such 

agreement exceeds $200,000 over the remaining life of the agreement. 

(e) The Escrow Agent shall pay all monies distributable from time to time 

under the Sharing Model to the designated parties as follows:  
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(i) the monies payable with respect to the "Monarch Liability" shall be paid to the 

Monarch Escrow Agent and such monies may be retained by Monarch free and 

clear of the terms and conditions of that certain Subordination Agreement, dated 

May 1, 2007, between Monarch and Lehman;  

(ii) the monies payable to the "Midland shareholders" shall be paid to the Midland 

Escrow Agent; 

(iii) the monies payable to the "Non-Lehman Greenbrier shareholders" shall be 

paid to the Non-Lehman Greenbrier Escrow Agent; and 

(iv) the monies payable as "Total Lehman receipts" shall be paid directly to 

Lehman or its designee. 

(f) Attached hereto as Exhibit B is a hypothetical sale demonstrating how the 

monies received from a Combined Sale would be distributed under this Agreement and the 

Sharing Model. 

7. Termination of this Agreement.  This Agreement shall be binding upon the parties 

hereto and shall govern all facets of a Combined Sale; provided that, in the event that a 

Combined Sale has not been consummated and is not being diligently pursued by a potential 

buyer, then this Agreement will terminate upon the earlier of (i) nine (9) months from the date of 

this Agreement; provided however, this period shall be extended for three (3) additional months 

to the extent that it is determined by Special Board Approval that a potential buyer is diligently 

pursuing consummation of a Combined Sale, (ii) the Special Board determines, by unanimous 

approval (provided that the approval of Joseph C. Turley, III shall not be required in the event 

that all other members of the Special Board determine in good faith that Midland has materially 

breached any provision of this Agreement), that it is no longer in the best interest of Greenbrier 

and Midland to pursue a Combined Sale; (iii) the written request of Greenbrier (as unanimously 
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approved by a vote of William Karis, Joseph C. Turley, III, Michael McConnell and Raymond 

McCormick (Jack McCarthy being recused from voting)) or Midland in the event that the 

Bankruptcy Court fails to enter an order approving this Agreement as contemplated by Section 

25 below prior to February 28, 2011 or (iv) written notice by Midland in the event that it receives 

written notice that Greenbrier will no longer forbear from execution as provided in Section 8 

below. 

8. Greenbrier Forbearance.  So long as Midland is continuing to conduct its business 

activities with Greenbrier in a manner substantially similar to that conducted prior to the date of 

this Agreement, is complying with the terms of this Agreement and does not owe Greenbrier 

more than $27,000,000 (provided that, if the term of this Agreement has been extended to more 

than twelve (12) months from the date of its execution, such amount shall be increased by 

$400,000 per month for each additional month), then, unless this Agreement terminates as 

provided in Section 7, Greenbrier and each member of Holdings shall forbear from and shall not 

take any actions to collect any outstanding obligations owing by Midland to Greenbrier.  If 

Greenbrier or a member of Holdings believes that an event of default  has occurred under this 

paragraph that no longer requires it to forbear, it will give written notice to Midland, and 

Midland shall have 45 days to cure such default before any actions are taken to collect such 

outstanding obligations unless this Agreement has terminated.  

9. Turley Employment Agreement and Other Employment Matters.  

Contemporaneous with the execution of this Agreement, Greenbrier by its Secretary, Clarence 

Hodge, or other authorized representative, shall enter into the employment agreement with 

Joseph C. Turley, III, as CEO and President of Greenbrier, in the form attached hereto as Exhibit 

C, with a term that extends through the later of June 30, 2011, the termination of this Agreement 

or the Closing Date of a Combined Sale.  By the execution of this Agreement, notwithstanding 
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anything to the contrary in the Greenbrier's Operating Agreement, Greenbrier's members hereby 

appoint and authorize a special committee of William Karis, Jack McCarthy, Michael McConnell 

and Raymond McCormick (and each of their designees) to take action, via unanimous approval, 

with respect to any and all matters (i) under the employment agreement with Joseph C. Turley, 

III and in all respects with his employment by Greenbrier and (ii) approving bonuses for 

employees of Greenbrier as recommended by management of Greenbrier and voted on by the 

Special Board. 

10. Conduct of Businesses.  From the date hereof until a Combined Sale or 

termination of this Agreement in accordance with Section 7, except as otherwise consented to in 

writing by Midland or Greenbrier, on the one hand to the other party (which consent shall not be 

unreasonably withheld, conditioned or delayed), Greenbrier and Midland each agree to, (x) 

conduct the business of Greenbrier and Midland in the ordinary course of business consistent 

with past practices; and (y) use reasonable best efforts to maintain and preserve intact the current 

organization and business of Greenbrier and Midland, as the case may be, and to preserve the 

rights, goodwill and relationships of its landlords, mineral owners, employees, customers, 

lenders, suppliers, regulators and others having business relationships with Greenbrier and 

Midland, respectively.  Greenbrier and Midland each acknowledge and agree that the Sharing 

Model has been prepared based upon prior financial information shared among Greenbrier, 

Midland and Lehman.  The Sharing Model assumes that each business will continue to operate in 

the ordinary course and Greenbrier and Midland each agree that, since delivered to the Special 

Board the balance sheet of Greenbrier, dated November 30, 2010 and the condensed balance 

sheet of Midland, dated November 30, 2010, respectively, there has not been, and will not be, 

any: 
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(a) declaration or payment of any dividends or distributions on or in respect of 

any of its membership interest or redemption, purchase or acquisition of its membership 

interests; 

(b) transfer, assignment, sale or other disposition of any of the assets of such 

company or cancellation of any debts or entitlements except for fair and reasonable value in the 

ordinary course of business consistent with past practices; 

(c) any capital investment in, or any loan to, any other person; 

(d) grant of any bonuses, whether monetary or otherwise, or any general wage 

or salary increases in respect of its employees, other than as consistent with past practice, or 

change in the terms of employment for any Employee except (1) for the bonuses to key 

employees (other than the CEO and President of each entity) of Greenbrier and Midland upon a 

Combined Sale in an aggregate amount of up to $500,000 as provided for in the Sharing Model 

with $400,000 being allocated among certain Greenbrier employees as recommended by the 

management of Greenbrier (one of the conditions of such bonus shall be the continued 

employment of such employee through the date of the Combined Sale) and approved by Special 

Board Approval and $100,000 to be allocated among certain Midland employees and (2) as 

contained in that certain employment agreement to be entered into between Greenbrier and 

Joseph C. Turley, III; 

(e) entry into or termination of any employment agreement (other than that 

certain employment agreement to be entered into between Greenbrier and Joseph C. Turley, III) 

or collective bargaining agreement, written or oral, or modification of the terms of any such 

existing agreement; 

(f) loan to, or enter into any other transaction, unless fair and reasonable, with 

any of its members (direct and indirect), managers and officers of such company other than in 
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the ordinary course of business in accordance with past practices; provided that with respect to 

any transaction involving $25,000 or more, such transaction shall be disclosed to the Special 

Board prior to the consummation of such transaction (it is acknowledged that the following 

transactions have been disclosed to the Special Board: (i) Greenbrier is entering into an 

employment agreement with Joseph C. Turley, III, contemporaneously herewith, and (ii) Joseph 

C. Turley, III continues to accrue a payable for salary and benefits package from Midland at the 

rate of $31,500 per month);  and, for the avoidance of doubt, the parties also acknowledge that 

the foregoing restrictions do not apply to the leasing of equipment, sharing of personnel, and coal 

sales between Midland and Greenbrier on terms and conditions substantially similar to those 

previously conducted between the parties; 

(g) acquisition by merger or consolidation with, or by purchase of a 

substantial portion of the assets or stock of, or by any other manner, any business or any person 

or any division thereof; 

(h) adoption, amendment, modification or termination of any bonus, profit 

sharing, incentive, severance, or other plan, contract or commitment for the benefit of any of its 

managers, members, officers and employees except for the bonuses to key employees of 

Greenbrier and Midland in an aggregate amount of up to $500,000 as provided for in the Sharing 

Model;  

(i) cash payments of salary and benefits by Midland to Joseph C. Turley, III, 

provided that nothing shall prohibit or restrict Midland from continuing to accrue such salary and 

benefits in accordance with its past practices; or 

(j) any contract to do any of the foregoing, or any action or omission that 

would result in any of the foregoing. 
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11. No Solicitation of Other Bids.  So long is this Agreement has not terminated, 

except for a Combined Sale, neither Greenbrier nor Midland will, and will not authorize or 

permit any of its affiliates or any of its or their representatives to, directly or indirectly, (i) 

encourage, solicit, initiate, facilitate or continue inquiries regarding an Acquisition Proposal; (ii) 

enter into discussions or negotiations with, or provide any information to, any person concerning 

a possible Acquisition Proposal; or (iii) enter into any agreements or other instruments (whether 

or not binding) regarding an Acquisition Proposal. For purposes hereof, "Acquisition Proposal" 

means any inquiry, proposal or offer from any person concerning (i) a merger, consolidation, 

liquidation, recapitalization, share exchange or other business combination transaction involving 

such company; (ii) the issuance or acquisition of shares of capital stock or other equity securities 

of such company or its subsidiaries; or (iii) the sale, lease, exchange or other disposition of any 

significant portion of such company's properties or assets or the properties or assets of its 

subsidiaries. 

12. Access to Information.  From the date hereof until the earlier of a Combined Sale 

or the termination of this Agreement, Greenbrier and Midland agree:  (i) to afford Weir 

International, Inc. ("Weir") and the Investment Bank (a) full and free access to and the right to 

inspect all of the properties, assets, premises, books and records, contracts and other documents 

and data related to the respective company and its subsidiaries; and (b) furnish such financial, 

operating and other data and information related to the company as Weir and/or the Investment 

Bank may reasonably request; and (ii) that the Special Board and Board Observers shall be 

provided with full and free access to any reports or other materials prepared by Weir and/or the 

Investment Bank, provided that no particular Manager or either of the Board Observers shall be 

permitted to separately contact, request information or give instructions to Weir or the 

Investment Bank without the prior approval of the Special Board and that the day to day delivery 
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of information will be handled by the management teams at Greenbrier and Midland, 

respectively.  The Special Board will request that both the Investment Bank and Weir agree to 

provide the Special Board and Board Observers with updates on at least a weekly basis.  

13. Special Board Matters.  The parties hereto have designated that the following five 

(5) individuals be designated to act as a "Special Board" for the purposes of determining Excess 

Cash Flow, approving of a Combined Sale (if there are multiple offers exceeding the Minimum 

Consideration), approving distributions from the Escrow Account, determining compliance with 

this Agreement and taking other actions specified under this Agreement (each a "Special 

Manager" and collectively the "Special Managers"): 

(a) Joseph C. Turley, III or such person designated by him; 

(b) William Karis or such person designated as the Independent Manager (as 

such term is defined in Greenbrier's Operating Agreement);  

(c) Jack McCarthy or such person designated by Lehman; 

(d) Michael McConnell or such person designated as the Class B Manager  (as 

such term is defined in Greenbrier's Operating Agreement); and 

(e) Raymond McCormick or such person designated by him.   

Not less than two (2) days notice must be provided to all five (5) Special Managers and the 

Board Observers before the Special Board may act on any matter; provided such notice may be 

waived by the unanimous consent of all Special Managers.  Action may be taken by the 

affirmative vote ("Special Board Approval") of four (4) of the five (5) Special Managers whether 

at meetings of the Special Board of Managers either in person, telephonically, or via written 

consents and communications (including e-mail); provided that approval of all five (5) Special 

Managers shall be required to approve a sale if the CAFS to be received under a Combined Sale 

will be less than the Minimum Consideration.  No Special Manager as such or any officer, 
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director, employee or agent of any member of Greenbrier or Midland following the directions of 

a Special Board Approval shall be liable to any member, Lehman, Greenbrier or Midland for 

losses or liabilities arising from the decisions or conduct of the affairs of the Special Managers or 

from the conduct of any employee or agent of Greenbrier or Midland following such 

instructions.  Greenbrier and Midland  indemnify and hold harmless the Special Managers 

against all damages, losses, fines, costs and expenses (including attorneys' fees and 

disbursements) resulting from or relating in any way to any claim or demand made or threatened, 

or any action, proceeding or investigation commenced or threatened, omitted to have been taken 

(or alleged to have been taken or omitted to have been taken) by such person in connection with 

the organization, business or other affairs of Greenbrier or Midland (including any amounts paid 

or property transferred, and all costs and expenses, including attorneys' fees and disbursements, 

incurred in connection with any settlement of any such claim, action, proceeding, or 

investigation), except that such indemnification shall be made only if such action or omission of 

such person is not determined to constitute willful misconduct, recklessness, gross negligence or 

material breach of this Agreement, with respect to the matter or matters as to which indemnity is 

sought.  The Special Board shall have no authority to amend, modify, or waive any provision of 

this Agreement. 

14. Confidentiality.  The parties to this Agreement and their respective legal counsel 

agree that the Sharing Model and all of its terms shall be kept confidential and shall not be 

disclosed in any form, except that the same may be disclosed if required by judicial order, or if 

required by law or regulation, and the same may be disclosed to their underwriters, lenders, 

accountants, inside and outside auditors, as necessary.  Nothing in this Agreement shall be 

construed as to prevent a party from complying with a subpoena duces tecum or discovery 

request related to litigation and/or a court order (provided that Lehman shall not be permitted to 
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publicly disclose the Sharing Model in any manner in its Bankruptcy Case without the prior 

written consent of Greenbrier and Midland or opportunity for Greenbrier and Midland to object 

to such disclosure) to produce a copy of the Sharing Model or to testify to the subject matters 

contained in or related to the Sharing Model.  However, the party under the obligations to 

produce or testify about the Sharing Model shall inform the other parties, as soon as practicable, 

to provide the other parties an opportunity to intervene to preserve their rights.  In the event that 

Lehman discloses the Sharing Model in its Bankruptcy Case over the objections of Greenbrier or 

Midland, Greenbrier and Midland shall each have the right to terminate this Agreement.  This 

confidentiality provision applies equally to the parties as well as their respective lawyers, 

accountants, shareholders, members, managers, officers, directors, and anyone else employed by 

or representative of the parties.  All confidential documents exchanged by the parties shall be 

returned or destroyed.  If a party chooses to destroy the confidential documents of the other 

parties, the destroying party shall provide the other party/parties with a letter certifying that the 

confidential documents have been destroyed.  

15. Arbitration.  Any controversy or claim arising out of or relating to this 

Agreement, or the breach thereof, will be settled by arbitration in Pittsburgh, Pennsylvania, in 

accordance with the Commercial Arbitration Rules of the American Arbitration Association (the 

"AAA").  All parties agree that such location is the most convenient forum for the parties.  The 

parties elect to provide for pre-arbitration discovery pursuant to the provisions of the Federal 

Rules of Civil Procedure.  Unless modified by the arbitrators in their discretion, the arbitration 

will proceed upon the following schedule:   

 (a) within 10 business days from the service of a notice of demand for arbitration, 

the parties to the dispute will exchange names of acceptable AAA arbitrators in an effort 

to identify three arbitrators that are acceptable to all parties.   
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 (b) It the parties are unable to agree upon an arbitrator, the AAA shall send 

simultaneously to each party to the dispute an identical list of 10 (unless the AAA 

decides that a different number is appropriate) names of persons chosen from the 

National Roster. If the parties are unable to agree upon three arbitrators, each party to the 

dispute shall have 15 days from the transmittal date in which to strike names objected to, 

number the remaining names in order of preference, and return the list to the AAA. If a 

party does not return the list within the time specified, all persons named therein shall be 

deemed acceptable. From among the persons who have been approved on both lists, and 

in accordance with the designated order of mutual preference, the AAA shall invite the 

acceptance of an arbitrator to serve. If the parties fail to agree on any of the persons 

named, or if acceptable arbitrators are unable to act, or if for any other reason the 

appointment cannot be made from the submitted lists, the AAA shall have the power to 

make the appointment from among other members of the National Roster without the 

submission of additional lists.  Unless the parties agree upon all three arbitrators, when 

there are two or more claimants or two or more respondents, the AAA may appoint all 

the arbitrators;  

 (c) within 10 business days after selection of the arbitrators, the parties will 

conduct a pre-arbitration conference at which a schedule of pre-arbitration discovery will 

be set, all pre-arbitration motions scheduled and any other necessary pre-arbitration 

procedural matters decided;  

 (d) all discovery will be completed within 20 days following the pre-arbitration 

conference;  

 (e) all pre-arbitration motions will be filed and briefed so that they may be heard 

no later than 15 days following the discovery cut-off;  
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 (f) the arbitration will be scheduled to commence no later than 10 business days 

after the decision on all pre-arbitration motions, but in any event no later than 3 months 

following the service of the demand for arbitration; and  

 (g) the arbitrators will agree to hear the claim on successive days and will render 

their written decision within 15 business days following the submission of the matter.  

Such arbitration will be final and binding on all of the parties thereto, no appeals may be 

taken therefrom, and judgment upon any award rendered may be entered in any court 

having jurisdiction therefor.  The substantially prevailing party/parties in any legal 

proceeding will be entitled to recover its/theirs legal fees and expenses. 

16. Governing Law.  Except as provided herein, this Agreement shall be interpreted 

under and governed by the laws of the State of Delaware without giving effect to conflicts of law 

provisions thereof that would make the law of any other jurisdiction applicable to this 

Agreement. 

17. Agreement on Damages.  EACH OF THE PARTIES HERETO WAIVES, TO 

THE MAXIMUM EXTENT NOT PROHIBITED BY LAW, ANY RIGHT IT MAY HAVE TO 

CLAIM OR RECOVER ANY SPECIAL, EXEMPLARY, PUNITIVE OR CONSEQUENTIAL 

DAMAGES IN ANY LEGAL ACTION OR PROCEEDING WITH RESPECT TO THIS 

AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREBY. 

18. Modification of Greenbrier's Operating Agreement.  The Sharing Model provides 

for distributions among the Classes of equity in Greenbrier which differ from Greenbrier's 

Operating Agreement.  To the extent necessary to facilitate the sharing of proceeds from a 

Combined Sale in accordance with the Sharing Model, Greenbrier's Operating Agreement shall 

be deemed amended by this Agreement.  To the extent of any conflict between Greenbrier's 

Operating Agreement and this Agreement with respect to those matters to be voted on by the 
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Special Board (including the provisions of paragraph 13 with respect to the Special Board) and 

distributions to members of Holdings, the terms of this Agreement shall prevail. 

19. Release by Greenbrier.  In consideration of the obligations undertaken in this 

Agreement, upon a Combined Sale, each of Greenbrier's entities on behalf of themselves and any 

and all of their predecessors, successors, assigns, heirs, parent companies, members, 

shareholders, creditors, direct subsidiaries, indirect subsidiaries, affiliates, agents, directors, 

officers, members of the Board of Managers, employees and transferees (collectively, the 

"Greenbrier Releasing Parties") hereby release and forever discharge, to the fullest extent that 

such parties are permitted by law, Lehman and each of the other signatories hereto and all of its 

or their predecessors, successors, assigns, heirs, parent companies, members, shareholders, 

creditors, direct subsidiaries, indirect subsidiaries, affiliates, agents, directors, officers, 

employees and transferees from and against any and all actions, causes of action, claims 

(including, but not limited to, the Proof of Claim), suits, debts, damages, judgments, liabilities, 

and demands whatsoever, whether matured or unmatured, whether at law or equity, whether 

before a local, state, or federal court, state or federal administrative agency or commission, or 

arbitration tribunal, regardless of location and whether now known or unknown, contingent, 

liquidated or unliquidated, that any of the Greenbrier Releasing Parties now have or may have 

had, or thereafter claim to have, on behalf of itself or themselves, or any other person or entity, at 

any time except that the foregoing release is not intended to release any obligations arising after 

the Closing Date (including, without limitation, the distribution of proceeds in accordance with 

the Sharing Model) or relating to fraudulent acts.  For the avoidance of doubt, it is acknowledged 

that the foregoing release, upon becoming effective, shall release any and all claims that 

Greenbrier may have against Robert E. Heuler in connection with services that he performed as 

an independent contractor to Greenbrier. 
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20. Release by Lehman.  In consideration of the obligations undertaken in this 

Agreement, upon a Combined Sale, Lehman, on behalf of itself and all of its predecessors, 

successors, assigns, heirs, parent companies, members, shareholders, creditors, direct 

subsidiaries, indirect subsidiaries, affiliates, agents, directors, officers, employees and transferees 

(collectively, the "Lehman Releasing Parties") hereby agree to release any and all liens and 

security interests they may have on assets of Greenbrier and to release and forever discharge, to 

the fullest extent that such parties are permitted by law, each of Greenbrier's and Midland's 

entities and each of the other signatories hereto and all of its or their predecessors, successors, 

assigns, heirs, parent companies, members, shareholders, creditors, direct subsidiaries, indirect 

subsidiaries, affiliates, agents, directors, officers, members of the Board of Managers, employees 

and transferees from and against any and all actions, causes of action, claims, suits, debts, 

damages, judgments, liabilities, and demands whatsoever, whether matured or unmatured, 

whether at law or in equity, whether before a local, state, or federal court, state or federal 

administrative agency or commission, or arbitration tribunal, regardless of location and whether 

now known or unknown, contingent, liquidated or unliquidated, that any of the Lehman 

Releasing Parties now has or may have had, or thereafter claims to have, on behalf of itself or 

themselves, or any other person or entity, at any time except that the foregoing release is not 

intended to release any obligations arising after the Closing Date (including, without limitation, 

the distribution of proceeds in accordance with the Sharing Model) or relating to fraudulent acts.   

21. Greenbrier Release of Midland and Members.  In consideration of the obligations 

undertaken in this Agreement, upon a Combined Sale, Greenbrier and each of its members, on 

behalf of themselves and all of their predecessors, successors, assigns, heirs, parent companies, 

members, shareholders, creditors, direct subsidiaries, indirect subsidiaries, affiliates, agents, 

directors, officers, employees and transferees (collectively, the "Greenbrier and Members 
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Releasing Parties") hereby release and forever discharge, to the fullest extent that such parties are 

permitted by law, Midland and all of their predecessors, successors, assigns, heirs, parent 

companies, members, shareholders, creditors, direct subsidiaries, indirect subsidiaries, affiliates, 

agents, directors, officers, members of the board of managers, employees and transferees from 

and against any and all actions, causes of action, claims, suits, debts, damages, judgments, 

liabilities, and demands whatsoever, whether matured or unmatured, whether at law or in equity, 

whether before a local, state, or federal court, state or federal administrative agency or 

commission, or arbitration tribunal, regardless of location and whether now known or unknown, 

contingent, liquidated or unliquidated, that any of the Greenbrier and Members Releasing Parties 

now has or may have had, or thereafter claims to have, on behalf of itself or themselves, or any 

other person or entity, at any time except that the foregoing release is not intended to release any 

obligations arising after the Closing Date (including, without limitation, the distribution of 

proceeds in accordance with the Sharing Model) or relating to fraudulent acts.   

Contemporaneous with a Combined Sale, Greenbrier will immediately release any and all liens 

and security interests that Greenbrier may have on the assets of Midland. 

22. Midland Release of Greenbrier and Members.  In consideration of the obligations 

undertaken in this Agreement, upon a Combined Sale, Midland, and each of its members on 

behalf of themselves and all of their predecessors, successors, assigns, heirs, parent companies, 

members, shareholders, creditors, direct subsidiaries, indirect subsidiaries, affiliates, agents, 

directors, officers, employees and transferees (collectively, the "Midland and Members 

Releasing Parties") hereby release and forever discharge, to the fullest extent that such parties are 

permitted by law, Greenbrier and each of the other signatories hereto and all of its or their 

predecessors, successors, assigns, heirs, parent companies, members, shareholders, creditors, 

direct subsidiaries, indirect subsidiaries, affiliates, agents, directors, officers, members of the 
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Board of Managers, employees and transferees from and against any and all actions, causes of 

action, claims, suits, debts, damages, judgments, liabilities, and demands whatsoever, whether 

matured or unmatured, whether at law or equity, whether before a local, state, or federal court, 

state or federal administrative agency or commission, or arbitration tribunal, regardless of 

location and whether now known or unknown, contingent, liquidated or unliquidated, that any of 

the Midland and Members Releasing Parties now has or may have had, or thereafter claims to 

have, on behalf of itself or themselves, or any other person or entity, at any time except that the 

foregoing release is not intended to release any obligations arising after the Closing Date 

(including, without limitation, the distribution of proceeds in accordance with the Sharing 

Model) or relating to fraudulent acts.   

23. Non-Disparagement and Public Statements.  The parties agree that if asked by any 

third-party about this Agreement or the outcome of any dispute and/or disagreement with, or 

claims against any other party to this Agreement, each shall state only that the parties reached a 

mutually-satisfactory compromise and/or settlement, or words to that effect.   

24. No Admission of Liability; Settlement.  Nothing contained in this Agreement 

shall constitute or be considered an admission of facts or liability by any party in connection with 

any legal proceeding other than a proceeding to enforce this Agreement.  Upon consummation of 

a Combined Sale, the parties agree that: 

(i) this Agreement constitutes a compromise of disputed claims and shall never be 

construed as an admission of liability or responsibility for any purpose by any party; and  

(ii) the parties to this Agreement expressly acknowledge and agree that they have 

accepted the consideration set forth herein as a complete compromise and settlement of 

matters involving disputed issues of law and/or fact, and that the aforementioned parties 

assume the risk that the law and/or facts may be otherwise than they believe; and that in 
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making this settlement, the aforementioned parties further agree that they have not been 

influenced to any extent whatsoever by any representations or statements regarding any 

other matter made by any party released herein or its counsel. 

25. Dismissal of Pending Litigation.  The parties hereto agree to immediately seek 

approval of this Agreement by the Bankruptcy Court.  Upon a Combined Sale, the Pending 

Litigation and all pleadings filed in connection therewith shall be marked settled, dismissed and 

closed with prejudice, all without any further approval by the Bankruptcy Court.  Each party will 

bear its own incurred fees and costs relating to this Agreement, including all documents and 

pleadings filed with the Bankruptcy Court in support of this Agreement. 

26. Accounting and Audited Matters.  Subsequent to Bankruptcy Court approval of 

this Agreement as contemplated by paragraph 25 above: 

(i) Greenbrier and Midland agree to provide copies to the Special Board of their monthly 

production and financial statements, internally prepared balance sheets, year-end 

financial statements (as prepared by accountants) and tax returns and also such additional 

financial information as shall from time to time be reasonably requested by Special Board 

Approval; and 

(ii)  by Special Board Approval, the Special Board shall have the right from time to time 

to engage, at Greenbrier's expense (which expense may (if not previously paid by 

Greenbrier) be paid out of the proceeds of a Combined Sale in the same manner as any 

other liability of Greenbrier), an accounting firm to consult with and advise the Special 

Board as to tax and accounting matters and to verify and/or audit the accounts payable, 

financial statements and other financial matters relating to Greenbrier, Midland, the 

Combined Sale or this Agreement; provided that, with respect to any Combined Sale, the 
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parties agree that any structuring of a transaction for tax or accounting benefits shall treat 

Greenbrier and Midland (and their members) in a fair and equitable manner. 

All of the foregoing requests shall be reasonable in scope and shall be conducted in a 

manner that will not materially affect the business activities or operations of the 

companies. 

27. Construction.  Each party hereto represents and warrants that it has had an 

opportunity to fully review the provisions of this Agreement with attorneys of its own choice as a 

result of which the parties hereto acknowledge and agree (a) that any rule of law that provides 

that ambiguities are to be construed against the drafting party shall not be employed in the 

interpretation of this Agreement and (b) that each party signing this Agreement is entering into 

this Agreement knowingly, voluntarily, and of its own free will.   

28. Severability.  Should any provision of this Agreement or the exhibits hereto be 

held by any court of competent jurisdiction to be illegal, invalid or unenforceable for any reason, 

then the remaining portions of this Agreement will nonetheless remain in full force and effect, 

unless such portion of the Agreement is so material that its deletion would violate the obvious 

purpose and intent of the parties. 

29. Successors and Assigns.  This Agreement shall be binding upon and shall inure to 

the benefit of the heirs, personal representatives, successors and assigns of the parties hereto. 

30. Entire Agreement.  The parties hereto acknowledge that this Agreement 

constitutes the entire agreement between the parties with respect to the subject matter hereof, and 

all prior agreements, negotiations and understandings with respect to the subject matter hereof 

are superseded by this Agreement.  This Agreement may not be varied in its terms by an oral 

agreement or representation or otherwise, except by an instrument in writing of subsequent date 

hereof executed by all of the parties hereto. 
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31. Authority.  Each individual signing this Agreement on behalf of any party 

represents and warrants that he/she has full authority to do so.   

32. Counterparts.  This Agreement may be executed in one or more counterparts, each 

of which shall be deemed an original but all of which when taken together shall constitute one 

and the same agreement.  Signatures may be exchanged by electronic means, including facsimile, 

and each of the parties agrees that it will be bound by its electronic signature, including facsimile 

signature, and that it accepts such signatures of the other parties. 
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