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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 

 

In re:      ) Chapter 11 

      )  

LAKEPOINT LAND, LLC,   ) Case No. 18-41337-bem 

LAKEPOINT LAND III, LLC,  ) 

LAKEPOINT LAND IV, LLC,  ) Jointly Administered 

LAKEPOINT SERVICES, LLC,   ) 

LAKEPOINT SPORTS SOUTH, LLC,  ) 

LP HOUSING LLC, LAKEPOINT )  

HOSPITALITY, LLC, and   ) 

LAKEPOINT MERCHANDISE, LLC, ) 

      ) 

  Debtors.   )  

      ) 

 
DEBTORS’ MOTION TO APPROVE ASSIGNMENT OF  

RIGHTS UNDER SALES CONTRACT TO LP J412, LLC 

 

 LakePoint Land, LLC (“LPL”), LakePoint Land III, LLC (“LPL III”), LakePoint Land 

IV, LLC (“LPL IV”), LakePoint Services, LLC (“LP Services”), LakePoint Sports South, LLC 

(“LP Sports”), LP Housing LLC (“LP Housing”), LakePoint Hospitality, LLC 

(“LP Hospitality”), and LakePoint Merchandise, LLC (“LP Merchandise,” and together with 

LPL, LPL III, LPL IV, LP Services, LP Sports, LP Housing, and LP Hospitality, the “Debtors”), 

debtors and debtors-in-possession in the above-captioned bankruptcy cases file this 

Debtors’ Motion to Approve Assignment of Rights Under Sales Contract to LP J412, LLC 

(the “Motion”) pursuant to 11 U.S.C. § 363(b), Rule 6004(f) of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), and applicable law, seeking authority to assign their rights 

under the Sales Contract (defined below) to LP J412, LLC (the “Assignee”).1  In support of the 

Motion, the Debtors respectfully represent as follows: 

                                                 
1 Assignee is an affiliate of Rimrock High Income Plus (Master) Fund, LTD, LPL’s pre-

petition secured lender (“Lender”). 
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JURISDICTION AND VENUE 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  This is 

a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (M), (N), and/or (O).  Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409(a). 

BACKGROUND 

2. On June 11, 2018 (the “Petition Date”) the Debtors each commenced voluntary 

cases (the “Bankruptcy Cases”) under Chapter 11 of Title 11 of the United States Code 

(the “Bankruptcy Code”).  

3. The Debtors have continued in possession of their properties and have continued 

to operate and manage their respective businesses as debtors-in-possession pursuant to 

Sections 1107(a) and 1108 of the Bankruptcy Code. 

4. As of the date of this Motion, no official committee of unsecured creditors has 

been appointed in these Bankruptcy Cases, and no request has been made for the appointment of 

a trustee or examiner. 

5. On the Petition Date, the Court entered an Order [Docket No. 15] directing the 

joint administration of the Bankruptcy Cases for procedural purposes only pursuant to 

Rule 1015(b) of the Bankruptcy Rules. 

6. The factual background relating to the Debtors’ commencement of these 

Bankruptcy Cases is set forth in detail in the Declaration of Robert Zurcher Chief Financial 

Officer of the Debtors and Sole Manager of LakePoint Land, LLC in Support of Chapter 11 

Petitions and First-Day Orders [Docket No. 5] (the “Zurcher Declaration”). 

7. On July 31, 2018, the Debtors filed their Disclosure Statement for Joint Chapter 

11 Plan of Reorganization of LakePoint Land, LLC and its Affiliated Debtors [Docket No. 89] 
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(as may be amended or modified from time to time, the “Disclosure Statement”) related to their 

Joint Chapter 11 Plan of Reorganization of LakePoint Land, LLC and its Affiliated Debtors 

dated July 31, 2018 [Docket No. 90] (as may be amended or modified from time to time, 

the “Plan”). 

8. Prior to the Petition Date, on or about March 11, 2016, LPL sold approximately 

6.544 acres of real property known as Lots 1 and 2 of Parcel J4 of the LakePoint Sporting 

Community, South Campus, LakePoint Parkway, City of Emerson, Bartow County, Georgia 

(the “Property”) to LakePoint Pavilion Center, LLC (“Seller”) as a part of a sale of 

approximately 22.296 acres of property, including Lots 1, 2, 4 and 5 of Parcel J4 of the 

LakePoint project.  As part of this transaction LPL obtained a right of first refusal with respect to 

the Property (the “ROFR”). 

9.  Prior to the Petition Date, on August 16, 2018, LPL received a notice letter from 

the Seller dated August 16, 2018 (the “ROFR Notice”) with respect to the proposed sale of the 

Property by Seller to a third party.  After receipt of such ROFR Notice, LPL promptly notified2 

Lender of the receipt and substance of the ROFR Notice.  On September 13, 2018, pursuant to 

instructions received from Lender to exercise its rights under the ROFR, LPL sent Seller a notice 

exercising LPL’s right under the ROFR. 

10. Pursuant to the exercised ROFR, LPL has entered into a Sales Contract with 

Seller dated effective as of September 27, 2018 (the “Sales Contract”), pertaining to the purchase 

and sale of the Property.  A true and correct copy of the Sales Contract is attached to this Motion 

as Exhibit A. 

                                                 
2 Under LPL’s loan documents with Lender it is required to procure Lender’s consent or 

approval as to the exercise or non-exercise of the ROFR by LPL. 
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11. The “Purchase Price” of the Property under the Sales Contract is $3.95 million.  

The Debtors do not currently have sufficient funds or access to sufficient funds to close under the 

Sales Contract and complete the purchase of the Property. 

12. The Sales Contract provides for a “Feasibility Period” (as defined in the Sales 

Contract), that expires on October 29, 2018, and for a “Closing Date” of November 15, 2018.  

The Sales Contract contains other usual and customary provisions including, without limitation, 

provisions regarding inspection of matters of title, survey, and feasibility, and regarding closing 

documents and the payment of closing costs and expenses.   

13. Pursuant to the Sales Contract, LPL was required to provide (and has provided) a 

$10,000 “First Deposit” of earnest money to Hartman Simons & Wood LLP, as “Escrow Agent” 

under the Sales Contract, on or before October 4, 2018, LPL was required to provide a $15,000 

“Second Deposit” (collectively with the First Deposit, the “Deposit”), of earnest money to 

Escrow Agent on or before November 5, 2018. 

14. LPL has the right to terminate the Sales Contract on or before the expiration of 

the Feasibility Period if it is not satisfied as to any of such matters.  In the event of such 

termination by LPL, it is entitled to receive a refund of the Deposit, less $100 of 

“Independent Consideration” which will be remitted by “Escrow Agent to Seller. 

15. LPL has agreed to assign the Sales Contract to Assignee subject to Court approval 

pursuant to that certain Assignment of Sales Contract a true and correct copy of which is attached 

to the Motion as Exhibit B (the “Assignment”). 

REQUESTED RELIEF 

16. The Debtors seek to assign their rights under the Sales Contract to Assignee 

through the Assignment pursuant to 11 U.S.C. § 363(b) and Rule 6004(f) of the Bankruptcy 

Case 18-41337-bem    Doc 196    Filed 10/30/18    Entered 10/30/18 12:33:13    Desc Main
 Document      Page 4 of 7



 5 
12774255v3 

Rules.  Because the Debtors are real estate developers the proposed Assignment is likely within 

the ordinary course of business of the Debtors; however, the Debtors are seeking Court approval 

of the proposed assignment in an abundance of caution and out of deference to this Court. 

17. Section 363 of the Bankruptcy Code authorizes a trustee or debtor in possession 

“after notice and a hearing . . . [to] use, sell, or lease, other than in the ordinary course of 

business, property of the estate . . .”  See 11 U.S.C. § 363(b)(1).  Further, as set forth in Rule 

6004(f) of the Bankruptcy Rules, a debtor may sell of property outside the ordinary course of 

business by either private or public sale. 

18. The standard to grant sale of property outside of the ordinary course of business is 

the sound business judgment of the trustee or debtor in possession.  See In re Chateaugay, 973 

F.2d 141 (2d Cir. 1992); Stephens Indus. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986); In re 

Abbotts Dairies of Penn., Inc., 788 F.2d 143 (3d Cir. 1986); Committee of Equity Security 

Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983).  In this regard, 

the showing need not be exhaustive.  Rather, a trustee or debtor in possession is “simply required 

to justify the proposed disposition with sound business reason.”  In re Baldwin United Corp., 43 

B.R. 888, 906 (Bankr. S.D. Ohio 1984). 

19. The Debtors have determined in their business judgment that the Assignment of 

their rights under the Sales Contract to Assignee by private sale is in the best interest of the 

Debtors’ bankruptcy estates and their prospective reorganized operations.  First, the Property is 

contiguous to the Project (as such term is defined in the Zurcher Declaration) that they currently 

manage and used to own, and regaining access and ultimately ownership of the Property will 

benefit the Project.  Second, the Debtors do not currently have sufficient funds or access to 

sufficient funds (under their Court approved DIP financing facility) to close under the Sales 
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Contract.  Third, the Purchase Price under the Sales Contract is a fair price, and in the Debtors’ 

business judgment it is extremely unlikely that a public sale or auction of their rights under the 

Sales Contract would yield any additional consideration to the Debtors.  Finally, ownership of 

the Property by Assignee, an affiliate of the majority owner of the reorganized Debtors, will 

benefit the Project.  Accordingly, the Debtors respectfully request that the Court enter an order 

approving the Assignment. 

20. Because the transaction contemplated under the Sales Contract must close by 

November 15, 2018, cause exists to waive the 14-day stay contemplated under Rule 6004(h) of 

the Bankruptcy Rules, and the Debtors request that the Court waive such stay. 

NOTICE 

21. Notice of this Motion has been provided to the parties on the Master Service List 

established in these Bankruptcy Cases.  In light of the nature of the relief requested in the 

Motion, the Debtors submit that no further notice is necessary. 

 WHEREFORE, the Debtors respectfully request that this Court enter an order 

substantially in the same form as Exhibit C: (i) authorizing LPL to assign its rights under the 

Sales Contract to Assignee pursuant to the Assignment, and (ii) granting the Debtors such other 

and further relief as is just and proper. 
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Respectfully submitted this 30th day of October, 2018. 

ARNALL GOLDEN GREGORY LLP 

/s/ Sean C. Kulka    

Sean C. Kulka 

Georgia Bar No. 648919 

Michael F. Holbein 

Georgia Bar No. 360070 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: sean.kulka@agg.com 

 

Attorneys for Debtors and  

      Debtors in Possession 
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EXHIBIT A
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SELLER:

LAKEPOINT PAVILION CENTER LLC, a Georgia
limited liability company

By: LakePoint Sports Development Group, LLC,
a Georgia limited liability company, its Manager

(Seal)
W. Neal Freeman, Manager

Date signe^y Seller:
-"27 2018

23-

9/27/18

Error! Unknown document property name.

Case 18-41337-bem    Doc 196-1    Filed 10/30/18    Entered 10/30/18 12:33:13    Desc
 Exhibit A    Page 24 of 27



ESCROW AGENT:

HARTMAN SIMON & WOOD LLP

Name:

Title:

Date signed by Escrow Agent:

72.//f 2018

-24-
9/27/18

Error! Unknown document property name.
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EXHIBIT B
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EXHIBIT C
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 

 

In re:      ) Chapter 11 

      )  

LAKEPOINT LAND, LLC,   ) Case No. 18-41337-bem 

LAKEPOINT LAND III, LLC,  ) 

LAKEPOINT LAND IV, LLC,  ) Jointly Administered 

LAKEPOINT SERVICES, LLC,   ) 

LAKEPOINT SPORTS SOUTH, LLC,  ) 

LP HOUSING LLC, LAKEPOINT )  

HOSPITALITY, LLC, and   ) 

LAKEPOINT MERCHANDISE, LLC, ) 

      ) 

  Debtors.   )  

      ) 

 

ORDER APPROVING DEBTORS’ MOTION TO APPROVE ASSIGNMENT OF  

RIGHTS UNDER SALES CONTRACT TO LP INVESTMENTS I, LLC 

 

 This matter came on for hearing on November  , 2018 on (the “Hearing”) 

Debtors’ Motion to Approve Assignment of Rights under Sales Contract to LP Investments I, 

LLC [Docket No.   ] (the “Motion”) filed by LakePoint Land, LLC (“LPL”), 

LakePoint Land III, LLC (“LPL III”), LakePoint Land IV, LLC (“LPL IV”), LakePoint Services, 

LLC (“LP Services”), LakePoint Sports South, LLC (“LP Sports”), LP Housing LLC 

(“LP Housing”), LakePoint Hospitality, LLC (“LP Hospitality”), and LakePoint Merchandise, 

LLC (“LP Merchandise,” and together with LPL, LPL III, LPL IV, LP Services, LP Sports, 
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LP Housing, and LP Hospitality, the “Debtors”).  All capitalized terms used but not defined in 

this Order shall have the meanings ascribed to them in the Motion. 

The Court has considered the Motion.  It appears that the Court has jurisdiction over the 

Motion and this proceeding; that this is a core proceeding; that notice of the Motion has been 

given to the parties on the Master Service List established in these Bankruptcy Cases; that no 

further notice of the Motion is necessary; that the relief sought in the Motion is in the best 

interests of the Debtors, their bankruptcy estates, and their creditors; that no creditor or party in 

interest filed an objection to the Motion or appeared at the Hearing in opposition to the Motion; 

and that good and sufficient cause exists for such relief. 

 Accordingly, it is hereby ORDERED as follows: 

1. The Motion is GRANTED and the Assignment is APPROVED. 

2. Pursuant to 11 U.S.C. § 363(b) and Rule 6004(f) of the Bankruptcy Rules, 

LPL is authorized to enter into and consummate the transaction contemplated by the Assignment 

and assign the Sales Contract to Assignee. 

3. The 14-day stay contemplated under Rule 6004(h) of the Bankruptcy Rules 

is waived. 

4. The Court shall retain jurisdiction to hear and determine all matters arising 

from the implementation of this Order. 

5. Counsel for the Debtors is directed to serve or cause a copy of this Order to 

be served on all parties on the Master Service List within three (3) days of the entry of this Order 

and file a certificate of service with the Clerk of the Court.  

*** END OF ORDER *** 

Case 18-41337-bem    Doc 196-3    Filed 10/30/18    Entered 10/30/18 12:33:13    Desc
 Exhibit C    Page 3 of 4



 3 
12774255v3 

Prepared and presented by: 

 

ARNALL GOLDEN GREGORY LLP 

 

/s/ Sean C. Kulka     

Sean C. Kulka 

Georgia Bar No. 648919 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: sean.kulka@agg.com 

 

Attorneys for Debtors and Debtors in Possession 
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