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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

LIMITED STORES COMPANY, LLC, etal.,* Case No. 17-10124 (__ )

Debtors. (Joint Administration Requested)

N N N N N N N

DEBTORS” MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS
(1) AUTHORIZING THE DEBTORS TO OBTAIN POST-PETITION SECURED
FINANCING PURSUANT TO SECTION 364 OF THE BANKRUPTCY CODE,
(1) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL,

(I11) GRANTING LIENS AND SUPERPRIORITY ADMINISTRATIVE EXPENSE
CLAIMS, (1V) GRANTING ADEQUATE PROTECTION TO THE PRE-PETITION
LENDERS, (V) MODIFYING THE AUTOMATIC STAY, (VI) SCHEDULING
A FINAL HEARING, AND (VII) GRANTING RELATED RELIEF

Limited Stores Company, LLC, and its debtor affiliates, as debtors and debtors in
possession in the above-captioned chapter 11 cases (collectively, the “Debtors”),? respectfully
state the following in support of this motion (the “Motion™):

Relief Requested

1. The Debtors seek entry of an interim order, substantially in the form attached

hereto as Exhibit A (the “Interim DIP Order”), and a final order (the “Final DIP Order,”*® and

together with the Interim Order, the “DIP Orders™):

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, include: Limited Stores Company, LLC (6463); Limited Stores, LLC (0165); and The Limited Stores
GC, LLC (6094). The location of the Debtors’ service address is: 7775 Walton Parkway, Suite 400, New
Albany, Ohio 43054.

A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this
motion and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Timothy D. Boates
of Limited Stores Company, LLC, in Support of Chapter 11 Petitions and First Day Motions (the “First Day
Declaration™), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under chapter 11 of
title 11 of the United States Code, 11 U.S.C. 8§ 101-1532 (the “Bankruptcy Code”), on January 17, 2017
(the Petition Date™).

The Debtors will file the form of Final DIP Order prior to the Final Hearing (as defined herein).
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authorizing the Debtors to obtain senior-secured postpetition financing
(the “DIP_Facility”) as set forth in that certain Senior Secured and
Superpriority Debtor-in-Possession Credit Agreement, attached hereto as
Exhibit B (the “DIP_Credit Agreement,” and together with the Loan
Documents (as defined in the DIP Credit Agreement), the “DIP Loan
Documents™) under which revolving loans (the “DIP_Loans”) may be
advanced and made available to the Debtors by the lenders party to the
DIP Credit Agreement (collectively, the “DIP_Lenders”) in the aggregate
maximum principal amount of $4.6 million (on an interim basis) and
$6 million (on a final basis), in each case subject to and pursuant to the
terms and conditions set forth in the DIP Orders and the DIP Loan
Documents;

authorizing the Debtors to enter into, be bound by, and perform under the
DIP Loan Documents and to perform such other and further acts as may
be necessary or appropriate in connection therewith;

authorizing the Debtors to use Collateral (as defined in the DIP Orders),
including Cash Collateral (as defined in the DIP Orders), that is subject to
the existing liens and security interests in favor of the Pre-Petition Agent
on behalf of the Pre-Petition Lenders (each as defined herein), and
granting to those parties certain adequate protection (including
Pre-Petition Replacement Liens and the Pre-Petition Adequate Protection
Claim (each as defined herein)), solely to the extent of any diminution in
value of such parties’ interest in the Pre-Petition Collateral (as defined
herein);

granting to the DIP Agent (as defined herein), for the benefit of the DIP
Lenders: (i) valid and perfected first priority security interests and liens,
superior to all other liens, claims, or security interests that any creditor of
the Debtors’ estates may have (but subject to the Carve-Out Expenses (as
defined in the DIP Orders) and the Permitted Priority Liens (as defined in
the DIP Credit Agreement)), in and upon all of the Collateral (the “DIP
Liens”) and (iij)an allowed superpriority administrative claim
(the “Superpriority Claim”) having priority in right of payment over all
other obligations, liabilities, and indebtedness of the Debtors, except for
the Carve-Out Expenses;

modifying the automatic stay to permit the DIP Agent, acting on behalf of
itself and the DIP Lenders, to perform any act authorized or permitted
under or by virtue of the DIP Orders of the DIP Loan Documents,
including, without limitation, (i) to implement the postpetition financing
arrangements, (ii) to take any act to create, validate, evidence, attach, or
perfect any lien, security interest, right, or claim in the Collateral, and
(iii) upon the occurrence of an Event of Default (as defined in the DIP
Credit Agreement) and after providing five business days prior written
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notice (to the extent applicable), to exercise remedies under the DIP Loan
Documents;

f. scheduling a final hearing (the “Einal Hearing) to consider entry of the
Final DIP Order for a date that is before the 25th day after the Petition
Date to consider entry of the Final DIP Order, and fixing the time and date
prior to the Final Hearing for parties in interest to file objections to this
Motion; and

g. granting related relief.

Jurisdiction and Venue

2. The United States Bankruptcy Court for the District of Delaware (the “Court”)
has jurisdiction over this matter pursuant to 28 U.S.C. 88 157 and 1334 and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated February 29, 2012. The Debtors confirm their consent, pursuant to Rule 7008 of the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 9013-1(f) of the

Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware (the “Local Rules”), to the entry of a final order by the Court in connection
with this motion to the extent that it is later determined that the Court, absent consent of the
parties, cannot enter final orders or judgments in connection herewith consistent with Article 111
of the United States Constitution.

3. Venue is proper pursuant to 28 U.S.C. 8§ 1408 and 14009.

4. The bases for the relief requested herein are sections 105, 361, 362, 363, 364, 503,
and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, and 9014, and Local Rules

2002-1(b) and 4001-2.
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Preliminary Statement*

5. The Debtors require immediate access to both Cash Collateral and postpetition
financing to provide sufficient liquidity to efficiently administer the Debtors’ estates during these
chapter 11 cases, and therefore, interim approval is essential to the Debtors’ ability to preserve
and maximize value. The Debtors commenced these chapter 11 cases in the face of considerable
uncertainty and turbulence around their business, including as a result of recently ceasing
operations at their brick and mortar stores and weakness in the retail industry as a whole. And
although the Debtors are confident in the assumptions and projections underlying the Budget,
this uncertainty poses material risk that the Debtors fail to achieve their anticipated cash flows,
which would cut into their already-low cash balance of less than $250,000. In addition, the
certainty of the DIP Facility provides comfort to the proposed purchaser for the Debtors’ IP Sale
Assets (as defined herein)—as well as any potential bidders—that the Debtors will have
sufficient liquidity through consummation of a sale. Failure to obtain interim approval of the
DIP Facility could therefore negatively affect the Debtors’ proposed sale process and hinder their
ability to obtain the highest or otherwise best offer for the IP Sale Assets.

6. Moreover, and as discussed below and in the First Day Declaration, the provisions
of the DIP Credit Agreement and the Interim DIP Order were extensively negotiated at
arm’s-length and in good faith, and the DIP Facility provides the best terms presently available
to the Debtors. Given the lack of strong evidence or certainty of a sufficient equity cushion, the
Pre-Petition Lenders made clear to the Debtors that they would not consent to a third-party
“priming” facility. And for this same reason, it is unlikely any lender would provide financing

junior to the Pre-Petition Lenders. Despite these long odds, the Debtors, with the assistance of

*  Capitalized terms used but not defined in this section have the meanings ascribed to such terms further below in

this Motion or in the Interim DIP Order, as applicable.
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their advisors, solicited proposals for alternative debtor-in-possession financing from seven
potential sources. As expected, none provided an alternative proposal. Thus, with no viable
postpetition financing options other than the DIP Facility, and because the Debtors believe that
the DIP Facility is reasonable, appropriate, and provides the best terms presently available to the
Debtors, the Debtors respectfully submit that the Court should grant the relief requested herein.

Concise Statement Pursuant to
Bankruptcy Rule 4001(b) and Local Rule 4001-2

7. The below chart contains a summary of the material terms of the proposed DIP
Facility, together with references to the applicable sections of the relevant source documents, as

required by Bankruptcy Rules 4001(b)(1)(B) and 4001(c)(1)(B) and Local Rule 4001-2.°

Bankruptcy .
Code/Local Rule Summary of Material Terms
Borrowers Limited Stores, LLC and The Limited Stores GC, LLC.

Bankruptcy Rule

4001(c)(1)(B) See DIP Credit Agreement Preamble; DIP Credit Agreement Schedule 1.1.

Guarantor Limited Stores Company, LLC.
Bankruptcy Rule See DIP Credit Agreement Preamble; DIP Credit Agreement §1.01.

4001(c)(1)(B)
DIP Financing Cerberus Business Finance, LLC (the “DIP_Agent”), and a syndicate of financial
Lenders institutions comprised of the Pre-Petition Lenders, including Cerberus ASRS Holding
Bankruptcy Rule LLC, Cerberus ICQ Levered Loan Opportunities Fund, L.P., Cerberus KRS Levered Loan
4001(c)(1)(B) Opportunities Fund, L.P., Cerberus NJ Credit Opportunities Fund, L.P., and Cerberus
Onshore Levered Loan Opportunities Fund II, L.P.
See DIP Credit Agreement Preamble; DIP Credit Agreement Schedule 1.2; Interim DIP
Order Preambles.
Term The term of the DIP Facility shall mature on the date which is the earliest of (a) the date
Bankruptcy Rule which is 30 days following the date of entry of the Interim DIP Order if the Final DIP
4001(b)(D)(B)(iii), Order has not been entered by the Bankruptcy Court on or prior to such date, (b) the date
4001(c)(1)(B) that is four (4) months from the date of the DIP Credit Agreement, (c) the effective date or
Local Rule 4001- the substantial consummation (as defined in Section 1101(2) of the Bankruptcy Code) of
2(a)(ii) any plan of reorganization or liquidation in the Chapter 11 Cases; (d) the date on which

the Sale is consummated or any other sale of all or substantially all of the Loan Parties’
assets and/or Equity Interests is consummated under Section 363 of the Bankruptcy Code;

5 The summaries contained in this Motion are qualified in their entirety by the provisions of the documents
referenced, including the DIP Credit Agreement and the Interim DIP Order. To the extent anything in this
Motion is inconsistent with such documents, the terms of the applicable documents shall control. Capitalized
terms used in this summary chart but not otherwise defined have the meanings ascribed to them in the DIP Loan
Documents or the Interim DIP Order, as applicable.
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Bankruptcy

Code/Local Rule Summary of Material Terms

and (e) such earlier date on which all Loans and other Obligations for the payment of
money shall become due and payable in accordance with the terms of the DIP Credit
Agreement and the other Loan Documents.

See DIP Credit Agreement § 1.01; Interim DIP Order 1 7.3.

Commitment The total DIP Facility shall include loans to be advanced and made available to the
Bankruptcy Rule Borrower in the aggregate maximum principal amount of $4.6 on an interim basis and $6
4001(c)(1)(B) million in the aggregate on a final basis.

Local Rule 4001- See DIP Credit Agreement § 2.01 and Schedule 1.2; Interim DIP Order § 1.2.

2(a)(ii)

Conditions of The DIP Credit Agreement shall become effective as of the Business Day (the “Interim
Borrowing Effective Date™) when each of the following conditions precedent shall have been satisfied
Bankruptcy Rule or waived in a manner satisfactory to the Agents: (a) the Interim DIP Order shall have
4001(c)(1)(B) been entered by the Bankruptcy Court on or before January 20, 2017, and the Agents shall
Local Rule 4001- have received a true and complete copy of such order, and such order shall be in full force
2(a)(ii) and effect and shall not have been reversed, modified, amended, stayed, or vacated, absent

prior written consent of the Agents, the Required Lenders and the Borrowers, and the
Interim DIP Order shall (i) find and conclude that the Loan Documents were negotiated in
good faith and that the Agents and the Lenders are entitled to the protections of Section
364(e) of the Bankruptcy Code and (ii) order that, as of the Petition Date, the Liens and
security interests in favor of the Collateral Agent referred to in Section 2.20 of the DIP
Credit Agreement shall be valid and perfected Liens and security interests in the
Collateral, prior to all other Liens and security interests in the Collateral and subject only
to Permitted Priority Liens and payment of the Carve-Out Expenses; (b) the Borrowers
shall have paid on or before the Interim Effective Date the Closing Fee and all Credit
Party Expenses then due and payable, including the reasonable documented accrued fees,
costs and expenses of the Agents’ and the Lenders’ professionals (including legal counsel)
in connection with the negotiation and preparation of this Agreement and the other Loan
Documents; provided that such payments will be made out of the initial Borrowings under
the DIP Credit Agreement; (c) the following statements shall be true and correct: (i) the
representations and warranties contained in Article 111 and in each other Loan Document,
certificate or other writing delivered to any Agent or any Lender pursuant hereto or thereto
on or prior to the Interim Effective Date are true and correct in all material respects
(except that such materiality qualifier shall not be applicable to any representations or
warranties that already are qualified or modified as to “materiality” or “Material Adverse
Effect” in the text thereof, which representations and warranties shall be true and correct
in all respects subject to such qualification) on and as of the Interim Effective Date as
though made on and as of such date, except to the extent that any such representation or
warranty expressly relates solely to an earlier date (in which case such representation or
warranty shall be true and correct in all material respects (except that such materiality
qualifier shall not be applicable to any representations or warranties that already are
qualified or modified as to “materiality” or “Material Adverse Effect” in the text thereof,
which representations and warranties shall be true and correct in all respects subject to
such qualification) on and as of such earlier date) and (ii) no Default or Event of Default
shall have occurred and be continuing on the Interim Effective Date or would result from
the DIP Credit Agreement or the other Loan Documents becoming effective in accordance
with its or their respective terms; (d) the making of the initial Loans shall not contravene
any law, rule or regulation applicable to any Agent or any Lender; (e) the Collateral Agent
shall have received on or before the Interim Effective Date the following, each in form
and substance satisfactory to the Collateral Agent and, unless indicated otherwise, dated
the Interim Effective Date: (i) the DIP Credit Agreement, duly executed in counterpart by
the Loan Parties, the Agents and the Lenders; (ii) copies of the Charter Documents of each

6
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Bankruptcy
Code/Local Rule

Summary of Material Terms

Loan Party, together with all amendments thereto, certified as of the Interim Effective
Date by a Responsible Officer of such Loan Party; (iii) a copy of the resolutions of each
Loan Party, certified as of the Interim Effective Date by a Responsible Officer thereof,
authorizing (A) the borrowings under the DIP Credit Agreement and the transactions
contemplated by the Loan Documents to which such Loan Party is or will be a party, and
(B) the execution, delivery and performance by such Loan Party of each Loan Document
to which such Loan Party is or will be a party and the execution and delivery of the other
documents to be delivered by such Person in connection herewith and therewith; (iv) a
certificate of a Responsible Officer of each Loan Party, certifying the names and true
signatures of the representatives of such Loan Party authorized to sign each Loan
Document to which such Loan Party is or will be a party and the other documents to be
executed and delivered by such Loan Party in connection herewith and therewith, together
with evidence of the incumbency of such authorized officers; (v) a certificate of the
appropriate official(s) of the jurisdiction of organization of each Loan Party certifying as
of a recent date not more than 30 days prior to the Interim Effective Date as to the
subsistence in good standing of such Loan Party in such jurisdictions; and (vi) a certificate
of a Responsible Officer of each Loan Party, certifying as to the matters set forth in
Section 4.01(c) of the DIP Credit Agreement; (f) the Agents and the Lenders shall have
received the initial Budget, attached as Exhibit D to the DIP Credit Agreement, together
with a certificate of a Responsible Officer of the Parent stating that such Budget has been
prepared on a reasonable basis and in good faith and is based on assumptions believed by
the Loan Parties to be reasonable at the time made and from the best information then
available to the Loan Parties; (g) evidence of the insurance coverage required by Section
5.07 of the DIP Credit Agreement and such other insurance coverage with respect to the
business and operations of the Loan Parties as the Collateral Agent may request together
with evidence of the payment of all premiums due in respect thereof for such period as the
Collateral Agent may request; (h) the Agents shall have determined in their sole judgment
that no event or development shall have occurred, other than the Chapter 11 Cases, which
could reasonably be expected to have a Material Adverse Effect; (i) the Collateral Agent
shall be satisfied that it has been granted, and holds for the benefit of the Agents and the
Lenders, a perfected, first priority Lien on, and security interest in, all of the Collateral,
subject only to Permitted Priority Liens and the Carve-Out Expenses; (j) all consents,
authorizations and approvals of, and filings and registrations with, and all other actions in
respect of, any Governmental Authority or other Person required in connection with the
making of the Loans or the conduct of the Loan Parties’ business shall have been obtained
and shall be in full force and effect; (k) the Agents shall have received on or before the
Petition Date, copies of the “first day” motions, including the orders attached thereto, to be
filed by the Loan Parties with the Bankruptcy Court in the Chapter 11 Cases, each of
which shall be in form and substance satisfactory to the Agents, and the orders of the
Bankruptcy Court approving such motions, in form and substance satisfactory to the
Agents, shall have been entered by the Bankruptcy Court on or before the third (3rd)
Business Day after the Petition Date; (I)there shall exist no claim, action, suit,
investigation, litigation or proceeding pending or threatened in any court or before any
arbitrator or governmental authority which relates to the Loans; (m) the Loan Parties shall
have commenced the Chapter 11 Cases and no trustee, examiner or receiver shall have
been appointed or designated with respect to the Loan Parties’ business, properties or
assets and no motion shall be pending seeking any relief or seeking any other relief in the
Bankruptcy Court to exercise control over any Collateral with an aggregate value in
excess of $200,000; (n) the Loan Parties shall be in compliance with all applicable
requirements of law, including Regulations T, U and X of the Board of the Federal
Reserve System; and (o) all proceedings in connection with the making of the initial
Loans and the other transactions contemplated by the DIP Credit Agreement and the other
Loan Documents, and all documents incidental hereto and thereto, shall be satisfactory to

PHIL1 5925142v.3
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Bankruptcy
Code/Local Rule

Summary of Material Terms

the Agents and their counsel, and the Agents and such counsel shall have received all such
information and such counterpart originals or certified or other copies of such documents
as the Agents or such counsel may reasonably request.

See DIP Credit Agreement § 4.01.

The obligation of any Agent or any Lender to make any Loan during the Final Period shall
commence as of the Business Day (the “Final Effective Date”) when each of the following
conditions precedent shall have been satisfied or waived in a manner satisfactory to the
Agents: (a) the Final DIP Order shall have been signed and entered by the Bankruptcy
Court on a date that is within thirty (30) days following the Petition Date, and the Agents
shall have received a true and complete copy of such order, and such order shall be in full
force and effect and shall not have been reversed, modified, amended, stayed or vacated,
absent the prior written consent of the Agents, the Required Lenders and the Borrowers,
and the Final DIP Order shall (i) find and conclude that the Loan Documents were
negotiated in good faith and that the Agents and the Lenders are entitled to the protections
of Section 364(e) of the Bankruptcy Code and (ii) order that, as of the Petition Date, the
Liens and security interests in favor of the Collateral Agent referred to in Section 2.20 of
the DIP Credit Agreement shall be valid and perfected Liens and security interests in the
Collateral, prior to all other Liens and security interests in the Collateral and subject only
to Permitted Priority Liens; (b) the Borrowers shall have paid on or before such date all
reasonable documented fees, costs, expenses and taxes then due and payable including any
Credit Party Expenses; provided that such payments may be made out of the Borrowings
on such Final Effective Date; (c) the following statements shall be true and correct: (i) the
representations and warranties contained in Article 111 and in each other Loan Document,
certificate or other writing delivered to the Agents or the Lenders pursuant hereto or
thereto on or prior to the Final Effective Date are true and correct in all material respects
(except that such materiality qualifier shall not be applicable to any representations or
warranties that already are qualified or modified as to “materiality” or “Material Adverse
Effect” in the text thereof, which representations and warranties shall be true and correct
in all respects subject to such qualification) on and as of the Final Effective Date as
though made on and as of such date, except to the extent that any such representation or
warranty expressly relates solely to an earlier date (in which case such representation or
warranty shall be true and correct in all material respects (except that such materiality
qualifier shall not be applicable to any representations or warranties that already are
qualified or modified as to “materiality” or “Material Adverse Effect” in the text thereof,
which representations and warranties shall be true and correct in all respects subject to
such qualification) on and as of such earlier date) and (ii) no Default or Event of Default
shall have occurred and be continuing on the Final Effective Date or would result from the
making of Loans on such date; (d) the Collateral Agent shall be satisfied that it has been
granted, and still continues to hold, as the case may be, for the benefit of the Agents and
the Lenders, a perfected, first priority Lien on and security interest in all of the Collateral,
subject only to Permitted Priority Liens and the Carve-Out Expenses; (e) the Agents shall
have determined that no event or development shall have occurred since the Interim
Effective Date, which could reasonably be expected to have a Material Adverse Effect;
(F) there shall exist no claim, action, suit, investigation, litigation or proceeding pending or
threatened in any court or before any arbitrator or Governmental Authority, which relates
to the Loans; and (g) all proceedings in connection with the making of the Loans and the
other transactions contemplated by this Agreement and the other Loan Documents, and all
documents incidental hereto and thereto, shall be satisfactory to the Agents and their
counsel, and the Agents and such counsel shall have received all such information and
such counterpart originals or certified or other copies of such documents as the Agents or
such counsel may reasonably request.

PHIL1 5925142v.3
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Bankruptcy
Code/Local Rule

Summary of Material Terms

See DIP Credit Agreement § 4.02.

The obligation of any Agent or any Lender to make any Loan after the Interim Effective
Date is subject to the fulfillment, in a manner satisfactory to the Administrative Agent, of
each of the following conditions precedent: (a) the Borrowers shall have paid all fees,
costs, expenses and taxes then due and payable by the Borrowers pursuant to this
Agreement and the other Loan Documents, including the Credit Party Expenses; provided
that such payments may be made out of the Borrowings hereunder; (b) the following
statements shall be true and correct, and the submission by the Administrative Borrower to
the Administrative Agent of a Notice of Borrowing with respect to each such Loan, and
the Borrowers’ acceptance of the proceeds of such Loan, shall each be deemed to be a
representation and warranty by each Loan Party on the date of such Loan that: (i) the
representations and warranties contained in Article 111 and in each other Loan Document,
certificate or other writing delivered to any Agent or any Lender pursuant hereto or thereto
on or prior to the date of such Loan are true and correct in all material respects (except
that such materiality qualifier shall not be applicable to any representations or warranties
that already are qualified or modified as to “materiality” or “Material Adverse Effect” in
the text thereof, which representations and warranties shall be true and correct in all
respects subject to such qualification) on and as of the date of such Loan as though made
on and as of such date, except to the extent that any such representation or warranty
expressly relates solely to an earlier date (in which case such representation or warranty
shall be true and correct in all material respects (except that such materiality qualifier shall
not be applicable to any representations or warranties that already are qualified or
modified as to “materiality” or “Material Adverse Effect” in the text thereof, which
representations and warranties shall be true and correct in all respects subject to such
qualification) on and as of such earlier date), (ii) at the time of and after giving effect to
the making of such Loan and the application of the proceeds thereof, no Default or Event
of Default has occurred and is continuing or would result from the making of the Loan to
be made on such date and (iii) the conditions set forth in this Section 4.03 have been
satisfied as of the date of such request; (c) after giving effect to the making of such Loan,
the Loan Parties will not hold unrestricted cash, in the aggregate, in excess of $800,000;
(d) after giving effect to the making of such Loan, the outstanding principal amount of the
Loans shall not exceed the Total Commitment then in effect; (e) the making of such Loan
shall not contravene any law, rule or regulation applicable to any Agent or any Lender;
(f) the Administrative Agent shall have received a Notice of Borrowing pursuant to
Section 2.02 of the DIP Credit Agreement; (f) the Agents shall have determined that no
event or development shall have occurred since the Interim Effective Date which could
reasonably be expected to result in a Material Adverse Effect; and (g) the Agents and their
counsel shall have received all information or certified or other copies of any other
documents as the Agents or such counsel may reasonably request.

See DIP Credit Agreement § 4.03.

PHIL1 5925142v.3
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Bankruptcy
Code/Local Rule

Summary of Material Terms

Interest Rates
Bankruptcy Rule
4001(c)(1)(B)
Local Rule 4001-
2(a)(ii)

Debtors shall pay interest on the unpaid principal amount of each Loan from the date
made until the principal amount thereof shall have been paid in full at a rate per annum
equal at all times to (i) in the case of a Prime Rate Loan, the then Prime Rate, plus 8.75%
and (ii) in the case of a LIBOR Loan, the Adjusted LIBOR Rate for such Interest Period,
plus 10.0%, in each case, payable in arrears in cash on the first day of each calendar
month, upon any repayment or prepayment thereof (on the amount prepaid) and on the
Termination Date (whether by maturity, acceleration, or otherwise), and after such
termination, on demand, and computed on the basis of a year of 360 days for the actual
number of days, including the first day but excluding the last day, elapsed.

In addition, principal outstanding on account of the Loans after the occurrence of an Event
of Default shall bear interest, from the date of such Event of Default and all times
thereafter until such Event of Default is waived in writing in accordance with the terms of
the DIP Credit Agreement, interest shall accrue at a rate per annum equal to the rate
otherwise in effect from time to time pursuant to the DIP Credit Agreement plus 2.00%
per annum.

See DIP Credit Agreement 8§ 2.04, 2.08.

Use of DIP Financing
Facility and Cash
Collateral
Bankruptcy Rule
4001(b)(N)(B)(ii)
Local Rule 4001-
2(a)(ii)

The DIP Facility (and cash collateral) shall be used, subject to the other terms and
conditions of the DIP Credit Agreement, to (a) pay fees and expenses related to the DIP
Credit Agreement and the Chapter 11 Cases, and consistent with the Budget, (b) repay the
Loans or any other Obligations, and (c) fund working capital of the Loan Parties
consistent with the Budget, subject to the variances set forth in the DIP Credit Agreement.

See DIP Credit Agreement § 5.10.

Repayment Features
Local Rule 4001-

2(a)(ii)

The outstanding unpaid principal amount of the Loans and other Obligations shall be due
and payable on the Termination Date. Upon the request of any Lender, the Loans made
by such Lender shall be evidenced by a Note, duly executed on behalf of the Borrowers,
dated the Interim Effective Date, payable to the order of such Lender in an aggregate
principal amount equal to such Lender’s Commitment. Each Lender is authorized by the
applicable Borrowers to endorse on a schedule attached to each Note delivered to such
Lender (or on a continuation of such schedule attached to such Note and made a part
thereof), or otherwise to record in such Lender’s internal records, an appropriate notation
evidencing the date and amount of each payment and prepayment of principal of the Loan,
each payment of interest on any such Loan and the other information provided for on such
schedule; provided, however, that the failure of any Lender to make such a notation or any
error therein shall not affect the obligation of any Borrowers to repay the portion of the
Loan made by such Lender in accordance with the terms of the DIP Credit Agreement and
the applicable Notes. Upon receipt of an affidavit and indemnity of a Lender as to the
loss, theft, destruction or mutilation of such Lender’s Note and upon cancellation of such
Note, the Borrowers will issue, in lieu thereof, a replacement Note in favor of such
Lender, in the same principal amount thereof and otherwise of like tenor.

See DIP Credit Agreement § 2.03.

Entities with
Interests in Cash
Collateral
Bankruptcy Rule
4001(b)(N(B)(1)

The lenders party to (i) that certain Term Loan Agreement dated as of December 20, 2011
(as amended, amended and restated, supplemented, or otherwise modified), and (ii) the
DIP Credit Agreement, and the Revolving Agent, but only with respect to the BofA Cash
(each as defined herein).

See DIP Credit Agreement § 2.20; Interim DIP Order { 1 D(i), 2.1.1, 2.1.2.

Fees
Bankruptcy Rule
4001(c)(1)(B)

Closing Fee: The Borrowers shall pay to the DIP Agent for the account of the DIP
Lenders, in accordance with their Commitment Percentage, a closing fee in an amount
equal to 1.00% on the Total Commitment (as applicable on the Final Effective Date),
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Local Rule 4001-
2(a)(ii)

which shall be fully earned, non-refundable and payable on the Interim Effective Date.
See DIP Credit Agreement § 2.14.

Professional Fees: Any and all fees paid or required to be paid in connection with the DIP
Loan Documents (including, but not limited to, the fees and expenses of the DIP Agent
and the DIP Lenders) shall be paid as set forth in the DIP Credit Agreement and
Section 2.4.2.d of the Interim Order.

See Interim Order 1 3.1

Budget

Bankruptcy Rule 4001
(©(1)(B)

Local Rule 4001-

2(a)(ii)

The use of cash and proceeds from the DIP Facility is subject to a customary budget,
attached to the Interim DIP Order as Exhibit 1 and to the DIP Credit Agreement as
Exhibit D.

See DIP Credit Agreement Preamble, § 6.15; Interim DIP Order {1 1.2, 2.4.1.

Reporting
Information
Bankruptcy Rule
4001(c)(I)(B)
Local Rule 4001-
2(a)(ii)

The DIP Credit Agreement requires compliance with certain reporting covenants that are
usual and customary for DIP financings, including, without limitation, delivery of
schedules, assignments, financial statements, insurance policies, and endorsements,
weekly reports of receipts and budgeted cash usage, copies of all reports filed with the
Office of the United States Trustee within two business days after such filing; and such
additional financial or other information concerning the acts, conduct, property, assets,
liabilities, operations, financial condition, and transactions of any of the Debtors’ estates.

See DIP Credit Agreement § 5.01.

Variance Covenant
Bankruptcy Rule
4001(c)(D(B)

Local Rule 4001-
2(a)(ii)

The Debtors are authorized to use the Cash Collateral (including, without limitation, the
advances under the DIP Facility) strictly in accordance with the Budget, subject to
permitted variances as set forth in the DIP Credit Agreement.

See DIP Credit Agreement 88 5.10, 6.15; Interim DIP Order 1 2.4.1.

Sale Milestones
Bankruptcy Rule
4001(c)(1)(B)
Local Rule 4001-
2(a)(ii)

21 days after the
Petition Date

The Debtors shall obtain entry of an order, satisfactory to the DIP
Agent and the DIP Lenders, the Pre-Petition Agent and the Pre-
Petition Lenders, approving certain bid protections and sale
procedures.

The Debtors shall obtain entry of an order, satisfactory to the DIP
Agent and the DIP Lenders, the Pre-Petition Agent and the
Pre-Petition Lenders, approving the Sale, or such later date agreed
to by the DIP Agent and Pre-Petition Agent (the “Sale Order™).

The Debtors shall close the Sale no later than the earlier of:
(i) 5 days after entry of the Sale Order if the purchaser of all or
substantially all of the IP Sale Assets waives the requirement that
the Sale Order become a final order and (ii) 15 days after entry of
the Sale Order if the purchaser of all or substantially all of the IP
Sale Assets does not waive the requirement that the Sale Order
become a final order; provided that the time periods in (i) and (ii)
may be extended to such later date as agreed to by the DIP Agent
and the Pre-Petition Agent in their sole and absolute discretion.

See DIP Credit Agreement § 1.01; Interim DIP Order § 4.2.

42 days after the
Petition Date

47/57 days after the
Petition Date

Liens and Priorities
Bankruptcy Rule
4001(c)(N(B)(i) Local
Rule 4001-2 (a)(ii)

The DIP Loan shall be secured by the following liens, effective as of the Petition Date,
valid and perfected first priority security interests and liens, superior to all other liens,
claims or security interests that any creditor of the Debtors’ Estates may have (but subject
to the Carve-Out Expenses (as defined below) and the Permitted Priority Liens (as defined
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in the DIP Credit Agreement), as and to the extent expressly provided in Section 2.1 of the
Interim DIP Order), in and upon all of the Collateral.

The DIP Liens shall be first and senior in priority to all other interests and liens of every
kind, nature and description, whether created consensually, by an order of the Court or
otherwise, including, without limitation, liens or interests granted in favor of third parties
in conjunction with Section 363, 364 or any other Section of the Bankruptcy Code or other
applicable law; provided, however, that the DIP Liens shall be subject to the Permitted
Priority Liens and to the Carve-Out Expenses to the extent provided for in Section 2.3 of
the Interim DIP Order.

See DIP Credit Agreement § 2.20; Interim DIP Order § 2.1.

Upon entry of the Interim DIP Order, pursuant to section 364(c)(1) of the Bankruptcy
Code, superpriority claims with priority over all other administrative claims against the
Debtors’ estates and all other benefits and protections allowable under, among others,
sections 507(b) and 503(b)(1) of the Bankruptcy Code, senior in right to all other
administrative claims against the Debtors’ estates, subject only to payment of the Carve-
Out Expenses.

See DIP Credit Agreement § 2.21; Interim DIP Order { 2.2.

Carve Out
Bankruptcy Rule
4001(c)(1)(B)
Local Rule 4001-
2(a)(ii)

The sum of: (a) statutory fees payable to the U.S. Trustee pursuant to 28 U.S.C.
8 1930(a)(6); (b) fees payable to the Clerk of this Court; (c) all reasonable fees and
expenses up to $50,000 incurred by a trustee under Section 726(b) of the Bankruptcy
Code; and (d) subject to the terms and conditions of the Interim DIP Order, (i) the unpaid
and outstanding reasonable fees and expenses actually incurred on or after the Petition
Date and prior to the Carve-Out Trigger Date, and approved and allowed by a final order
of the Court pursuant to Sections 326, 328, 330, or 331 of the Bankruptcy Code by
attorneys, accountants and other professionals retained by the Debtors and any Committee
under Section 327 or 1103(a) of the Bankruptcy Code (collectively, the “Professionals”),
(on a professional by professional basis) in an amount not to exceed the amounts set forth
for each such Professional for the periods prior to the Carve-Out Trigger Date in the
Budget, (ii) the “Transaction Fee” (as defined in that certain engagement letter, dated
October 1, 2016, between Guggenheim Securities, LLC, and the Debtors in an amount not
to exceed $1,500,000 (subject to credits for monthly fees) that (a) becomes due and owing
upon the consummation of a sale of the IP Sale Assets (as hereinafter defined) and (b) is
permitted to be paid by order of the Court, and (iii) the reasonable fees and expenses
actually incurred, and approved and allowed by a final order of the Court pursuant to
Sections 326, 328, 330, or 331 of the Bankruptcy Code, by the Professionals during the
Carve-Out Expense Reduction Period in an aggregate sum not to exceed $200,000 (the
“Professional Expense Carve-Out Cap”). Any payments made during the Carve-Out
Expense Reduction Period (in respect of fees and expenses incurred after the Carve-Out
Trigger Date) shall reduce the Professional Expense Carve-Out Cap (on a Professional-by-
Professional basis) on a dollar-for-dollar basis.

See DIP Credit Agreement § 1.01; Interim DIP Order § 2.3.

506(c) Waiver
Bankruptcy Rule
4001(c)(D(B)(x)
Local Rule 4001-
2(a)(i)

Subject to entry of the Final DIP Order, except to the extent of the Carve-Out Expenses,
no costs or expenses of administration which have or may be incurred in the Cases at any
time during the Interim Period (as defined in the DIP Credit Agreement) (and subject to
the entry of the Final DIP Order, any time after the expiration of the Interim Period) shall
be charged against the DIP Agent, the DIP Lenders, the Pre-Petition Agent, the Pre-
Petition Lenders, their respective claims or interests, the Collateral, and/or Pre-Petition
Collateral pursuant to Section 506(c) of the Bankruptcy Code or otherwise without the
prior written consent of the DIP Agent and Pre-Petition Agent in their sole and absolute
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discretion, and no such consent shall be implied from any other action, inaction or
acquiescence by the DIP Agent, any DIP Lender, the Pre-Petition Agent, or any Pre-
Petition Lender.

See DIP Credit Agreement § 2.20(a); Interim DIP Order 1 9.3.

Section 552(b)
Bankruptcy Rule
4001(c)(I)(B)
Local Rule 4001-
2(a)(ii)

The Debtors stipulate that the “equities of the case” exception of section 552 of the
Bankruptcy Code section 552(b) shall not apply.

See Interim DIP Order 1 2.1.3; 2.4.2.a; 10.8

Stipulations to
Prepetition Liens and
Claims

Bankruptcy Rule
4001(c)(1)(B)(iii)
Local Rule 4001-
2(a)(ii)

Pursuant to the Findings of Fact and Conclusions of Law in the Interim DIP Order, the
Debtors make certain customary admissions and stipulations with respect to the aggregate
amount of the prepetition debt and the extent, validity, enforceability, and priority of the
liens and security interests securing the Pre-Petition Collateral.

See Interim DIP Order T D(i).

Challenge Period
Bankruptcy Rule
4001(c)()(B)
Local Rule 4001-
2(a)(i)

Any action, claim or defense that seeks to object to, challenge, contest or otherwise
invalidate or reduce, whether by setoff, recoupment, counterclaim, deduction,
subordination, disgorgement, cure, reinstatement or claim of any kind: (a) the existence,
validity, nonavoidability, priority or amount of the Pre-Petition Obligations, or (b) the
extent, legality, validity, priority, perfection, nonavoidability or enforceability of the
Pre-Petition Liens, shall be filed with the Court (x) if a Committee is appointed by the
U.S. Trustee within twenty (20) days following the Petition Date, by such Committee, and
no other party, within sixty (60) days from the date of appointment of the Committee by
the U.S. Trustee, or (y) in the event no Committee is appointed within twenty (20) days
following the Petition Date, by any party in interest with requisite standing within seventy
five (75) days from the date of entry of the Interim DIP Order, in each of clauses (x) and
(y) as may be extended, in writing, by the Pre-Petition Agent in its sole discretion.

See Interim DIP Order § 9.1.

Adequate Protection
Bankruptcy Rules
4001(b)(N(B)(iv),
4001(c)(1)(B)(ii)

Taking into account all factors in the chapter 11 cases, as adequate protection of the
Pre-Petition Agent’s and Pre-Petition Lenders’ interest in the Pre-Petition Collateral and
for the Debtors’ use of Cash Collateral, and subject only to Permitted Priority Liens, if
any, the Carve-Out Expenses, and DIP Liens:

i. The Pre-Petition Agent and Pre-Petition Lenders are granted pursuant to the
Interim DIP Order, effective as of the Petition Date, valid and automatically
perfected replacement liens and security interests in and upon all Collateral,
solely to the extent of any diminution in value of their interests in the Pre-Petition
Collateral (the “Pre-Petition Replacement Liens”).

ii. To the extent the Pre-Petition Replacement Liens are insufficient to adequately
protect the Pre-Petition Agent and the Pre-Petition Lenders’ interest in the
Collateral, the Pre-Petition Agent, for the benefit of the Pre-Petition Lenders, is
granted pursuant to the Interim DIP Order, superpriority administrative claims
and all of the other benefits and protections allowable under Bankruptcy Code
8 507(b), junior only in right to payment of the DIP Obligations owing to the DIP
Lenders, any superpriority administrative claims granted to the DIP Agent of the
DIP Facility, and the Carve-Out Expenses.

See Interim DIP Order § 2.4.2.
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Events of Default
Bankruptcy Rule
4001(c)()(B)
Local Rule 4001-
2(a)(ii)

The occurrence and continuation of any of the following events shall constitute an “Event
of Default:” (a) any Loan Party shall fail to pay any principal of or any interest on the
Loan or any fee or any other amount payable under the DIP Credit Agreement or any
other Loan Document when and as the same shall become due and payable; (b) any
representation, warranty, or certification made or deemed made by or on behalf of any
Loan Party or by any officer of the foregoing under or in connection with any Loan
Document or under or in connection with any report, certificate, or other document
delivered to any Agent or any Lender pursuant to any Loan Document, which
representation or warranty is subject to a materiality or a Material Adverse Effect
qualification, shall have been incorrect in any respect when made or deemed made; or any
representation or warranty made or deemed made by or on behalf of any Loan Party or by
any officer of the foregoing under or in connection with any Loan Document or under or
in connection with any report, certificate or other document delivered to any Agent or any
Lender pursuant to any Loan Document, which representation or warranty is not subject to
a materiality or a Material Adverse Effect qualification, shall have been incorrect in any
material respect when made or deemed made; (c) any Loan Party shall fail to observe or
perform when due any covenant, condition or agreement contained in ARTICLE VI (other
than Section 6.12, which shall be subject to the provisions of Section 7.01(d)) or in any of
Section 2.12, Section 2.20, Section 2.21, Sections 5.01, Section 5.02, Section 5.04,
Section 5.07, Section 5.08, Section 5.11 or Section 5.12 of the DIP Credit Agreement; (d)
any Loan Party shall fail to observe or perform when due any covenant, condition or
agreement contained in any Loan Document (other than those specified in Section 7.01(a),
Section 7.01(b) or Section 7.01(c)), and such failure shall continue unremedied for a
period of fifteen (15) days after the earlier of (i) the date on which a Responsible Officer
of any Loan becomes aware of such failure and (ii) the date notice thereof shall have been
given by any Agent to the Lead Borrower; (e) any Loan Party or any of its Subsidiaries
(i) fails to pay when due or within any applicable grace period any principal or interest on
any Indebtedness incurred after the Petition Date having an aggregate principal amount in
excess of $100,000 (other than the Loans) or (ii) breaches or defaults with respect to any
Indebtedness incurred after the Petition Date (other than the Loans) (A) having an
aggregate principal amount in excess of $100,000 and (B) if the effect of such breach or
default is to cause, or to permit the holder or holders then to cause, such Indebtedness to
become or be declared due prior to their stated maturity; (f) a Change in Control shall
occur; (g) one or more judgments, awards or orders for the payment of money exceeding
$100,000 in the aggregate shall be rendered against any Loan Party or any of its
Subsidiaries and remain unsatisfied and either: (i) enforcement proceedings shall have
been commenced by any creditor upon any such judgment or order, or (ii) there shall be a
period of ten (10) consecutive days after entry thereof during which a stay of enforcement
of any such judgment or order, by reason of a pending appeal or otherwise, shall not be in
effect; provided, however, that any such judgment or order shall not give rise to an Event
of Default if and for so long as (A) the amount of such judgment or order is covered by a
valid and binding policy of insurance between the defendant and the insurer covering full
payment thereof subject to standard and customary deductibles and (B) such insurer has
been notified, and has not disputed the claim made for payment, of the amount of such
judgment or order; (h) an ERISA Event shall have occurred that when taken together with
all other ERISA Events that have occurred, could reasonably be expected to result in a
Material Adverse Effect and the same shall remain undischarged for a period of thirty (30)
consecutive days during which period any action shall not be legally taken to attach or
levy upon any material assets of any Loan Party to enforce any such liability; (i) any
challenge by or on behalf of any Loan Party to the validity of any Loan Document or the
enforceability of any Loan Document strictly in accordance with the subject Loan
Document’s terms or which seeks to void, avoid, limit, or otherwise adversely affect any
security interest created by or in any Loan Document or any payment made pursuant
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thereto; (j) any challenge by or on behalf of any other Person to the validity of any Loan
Document or the enforceability of any Loan Document strictly in accordance with the
subject Loan Document’s terms or which seeks to void, avoid, limit, or otherwise
adversely affect any security interest created by or in any Loan Document or any payment
made pursuant thereto, in each case, as to which an order or judgment has been entered
adverse to the Agents and the Lenders; (k) any Lien purported to be created under any
Loan Document in Collateral shall cease to be, or shall be asserted by any Loan Party not
to be, a valid and perfected Lien on any such Collateral, with the priority required by the
applicable Loan Document except as a result of the sale, release or other disposition of the
applicable Collateral in a transaction permitted under the Loan Documents or the failure of
the Agents, through their acts or omissions and through no fault of the Loan Parties, to
maintain the perfection of their Liens in accordance with Applicable Law; (I)(i) any Loan
Party is (A) criminally indicted or convicted of a felony for fraud or dishonesty in
connection with the Loan Parties’ business, or (B) charged by a Governmental Authority
under any law that could reasonably be expected to lead to forfeiture of any material
portion of Collateral, or (ii) any director or senior officer of any Loan Party is (A)
convicted of a felony for fraud or dishonesty in connection with the Loan Parties’
business, or (B) charged by a Governmental Authority under any law that could
reasonably be expected to lead to forfeiture of any material portion of Collateral; (m) any
material damage to, or loss, theft or destruction of, any Collateral, whether or not insured,
if any such event or circumstance could reasonably be expected to have a Material
Adverse Effect; (n) the imposition of any stay or other order, the effect of which restrains
in the conduct by the Loan Parties, taken as a whole, of their business in the ordinary
course in a manner which results in, or could reasonably be expected to have a Material
Adverse Effect; (0) the failure of any Loan Party or any of its Subsidiaries to comply with
the terms of any subordination, lien priority or intercreditor agreement or any
subordination or lien priority provisions of any note or other document running to the
benefit of any Agent or the Lenders or the Pre-Petition Agents or Pre-Petition Lenders
under the Pre-Petition Term Loan Documents, or if any such document becomes null and
void or any Loan Party denies in writing further liability under any such document or
provides notice to that effect; (p) any Loan Party asserts or prosecutes any claim or cause
of action against any of the Agents, the Lenders, the Pre-Petition Agents or the Pre-
Petition Lenders; or (q) the occurrence of any of the following in the Chapter 11 Cases: (i)
the Interim DIP Order shall not have been entered by the Bankruptcy Court within three
(3) Business Days after the Petition Date; (ii) the Final DIP Order shall not have been
entered by the Bankruptcy Court within thirty (30) days after the Petition Date; (iii) the
Interim DIP Order or the Final DIP Order, as the case may be, shall have been revoked,
reversed, vacated, stayed, modified, extended, supplemented or amended without the
express prior written consent of the Agents and the Required Lenders; (iv) an order with
respect to any of the Chapter 11 Cases shall be entered by the Bankruptcy Court
appointing, (A) a trustee under Section 1104 of the Bankruptcy Code, or (B) a responsible
officer or an examiner with enlarged powers relating to the operating of the Loan Parties’
business (beyond those set forth in Sections 1106(a)(3) and (4) of the Bankruptcy Code)
under Section 1106 of the Bankruptcy Code; (v) an order with respect to any of the
Chapter 11 Cases shall be entered by the Bankruptcy Court without the express prior
written consent of the Agents and the Required Lenders, (A) to permit any administrative
expense or any claim (now existing or hereafter arising, of any kind or nature whatsoever)
to have administrative priority as to the Loan Parties pari passu or superior to the priority
of (1) the Agents and the Lenders in respect of the Obligations, or (2) the Pre-Petition
Agents and the Pre-Petition Lenders in respect of the Pre-Petition Replacement Liens or
Pre-Petition Adequate Protection Claim, or (B) to grant or permit the grant of a Lien on
the Collateral other than a Permitted Encumbrance; (vi) an order with respect to any of the
Chapter 11 Cases shall be entered by the Bankruptcy Court converting such Chapter 11
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Case to a case under Chapter 7 of the Bankruptcy Code; (vii) an order shall be entered by
the Bankruptcy Court confirming a plan of reorganization in any of the Chapter 11 Cases
which does not (A) contain a provision for termination of the Total Commitment and
payment in full in cash of (1) all Obligations of the Loan Parties hereunder and under the
other Loan Documents and (2) all outstanding Pre-Petition Term Loan Obligations on or
before the effective date of such plan or plans upon entry thereof and (B) provide for the
continuation of the Liens and security interests granted to the Collateral Agent for the
benefit of the Agents and the Lenders, and the priority thereof until such plan effective
date; (viii) an order shall be entered by the Bankruptcy Court dismissing any of the
Chapter 11 Cases which does not contain a provision for termination of the Total
Commitment and payment in full in cash of (A) all Obligations of the Loan Parties
hereunder and under the other Loan Documents and (B) all Pre-Petition Term Loan
Obligations, in each case on dismissal; (ix) an order shall be entered by the Bankruptcy
Court terminating, or the termination, of the exclusivity period of the Loan Parties under
Section 1121 of the Bankruptcy Code to file a plan in the Chapter 11 Cases; (X) any Loan
Party shall take any action, including the filing of an application, motion or other pleading,
in support of any of the events or actions set forth under clauses (i) through (ix) above, or
any other Person (other than any of the Loan Parties) shall do so and such application,
motion or pleading is not contested in good faith by the Loan Parties; (xi) an order shall be
entered by the Bankruptcy Court granting relief from the automatic stay to any creditor of
any Loan Party with respect to any claim (other than a claim for personal injury that is
covered by liability insurance) against one or more of the Loan Parties in an amount equal
to or exceeding $100,000 in the aggregate; (xii) if any material property of any Loan Party
is sold without the express written consent of the Agents and the Required Lenders (other
than pursuant to the Asset Purchase Agreement); (xiii) without the prior written consent of
the Agents and the Required Lenders, any Loan Party shall take any action, including the
filing of an application, motion or other pleading, requesting or seeking authority for any
Loan Party (A) to obtain additional financing under Sections 364(c) or (d) of the
Bankruptcy Code not otherwise permitted pursuant to this Agreement; (B) to grant any
Lien other than Permitted Encumbrances upon or affecting any Collateral; (C) except as
provided in the DIP Orders (as applicable), to use, or grant any lien on (other than
Permitted Encumbrances), cash collateral of the Agents and the Lenders under Section
363(c) of the Bankruptcy Code; (D) to take any other action or actions materially adverse
to any Agent and/or any Lender or their rights and remedies hereunder; or (E) the entry of
any order by the Bankruptcy Court in any Chapter 11 Case granting relief as described in
subclauses (A) through (D) of this clause (xiii); (xiv) (A) any Loan Party, or representative
of the Loan Parties’ estates, files an action to (1) invalidate, reduce or otherwise impair the
Liens or security interests of the Collateral Agent and/or any Lender’s claims or rights
against any Loan Party or (2) subject any Collateral to assessment pursuant to Section
506(c) of the Bankruptcy Code, (B) any Collateral becoming subject to surcharge, to
marshaling or to assessment pursuant to Section 506(c) of the Bankruptcy Code, (C) any
Lien or security interest created by this Agreement, the DIP Orders or any other Loan
Document shall, for any reason, cease to be a valid first priority Lien, subject only to
Permitted Priority Liens or (C) any action is commenced by any Loan Party which
contests the validity, perfection, enforceability or priority of any of the Liens and security
interests of the Agents and/or the Lenders created by this Agreement, any of the DIP
Orders or any other Loan Document; (xv) if any Loan Party, or representative of the Loan
Parties’ estates, files any action against any of the Pre-Petition Agents, Pre-Petition
Lenders or their respective agents, advisors or employees, challenging the validity,
perfection, priority, extent or enforceability of any Pre-Petition Term Loan Document or
claims that arose in connection with the Pre-Petition Term Loan Documents, or seeking to
avoid, modify, dispute, challenge or subordinate any Lien or claim thereunder; (xvi) the
determination of any Loan Party, whether by vote of such Loan Party’s Board of Directors
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or otherwise, to employ an agent or other third party (other than Guggenheim) to conduct
any sales of all or substantially all of such Loan Party’s assets, or the filing of a motion or
other application in the Chapter 11 Cases, seeking authority to do the foregoing, in each
case without the prior written consent of the Agents and the Required Lenders; (xvii) any
Loan Party shall fail to comply with or achieve any Sale Milestone; (xviii) immediately
upon consummation of the Sale, the Obligations are not paid in full; (xix) any Loan Party
makes any disbursement not in accordance with or set forth in the Budget subject to all
permitted variances in the DIP Credit Agreement; (xx) an order shall be entered by the
Bankruptcy Court amending, supplementing or otherwise modifying, or the filing by any
Loan Party of an application, motion, pleading or notice seeking the amendment,
supplement or other modification of or appeal against, in each case, the DIP Orders or any
of the “first day” orders in respect of cash management or critical vendors or suppliers, in
each instance, without the consent of the Administrative Agent and the Required Lenders;
provided, however, that any amendment, supplement or other modification materially and
adversely affecting any Lender in a manner disproportionate from any other member shall
require the written consent of such materially and adversely affected Lender; (xxi) except
with respect to payments as permitted by any order of the Bankruptcy Court approving a
“first day” motion (and included in the Budget), an order shall be entered by the
Bankruptcy Court permitting the payment of, or granting adequate protection with respect
to, the Pre-Petition Obligations (other than the Pre-Petition Adequate Protection Claim) or
the filing of any motion seeking the same by any of the Loan Parties, in each case, without
the consent of the Agents and the Required Lenders; or (xxii) the DIP Credit Agreement,
the DIP Orders, or any other Loan Document, shall for any reason fail or cease to create a
valid and perfected and, except to the extent permitted by the terms hereof or thereof, first
priority Lien in favor of the Collateral Agent for the benefit of the Agents and Lenders on
any Collateral purported to be covered thereby.

See DIP Credit Agreement § 7.01; Interim DIP Order 1 7.1.

Waiver/Modification
of the Automatic Stay
Bankruptcy Rule
4001(c)(1)(B)(iv)

The automatic stay provisions imposed by section 362 of the Bankruptcy Code are
modified and vacated to the extent necessary to permit the DIP Agent, acting on behalf of
itself and the DIP Lenders, to perform any act authorized or permitted under or by virtue
of the Interim DIP Order or the DIP Loan Documents, including, without limitation, (a) to
implement the post-petition financing arrangements authorized by the Interim DIP Order
and pursuant to the terms of the DIP Loan Documents, and (b) to take any act to create,
validate, evidence, attach or perfect any lien, security interest, right or claim in the
Collateral. In addition, and without limiting the foregoing, upon the occurrence of an
Event of Default and after providing five (5) business days prior written notice to counsel
for the Debtors, counsel for the Committee (if appointed) and the U.S. Trustee, the DIP
Agent, acting on behalf of itself and the DIP Lenders, shall be entitled to take any action
and exercise all rights and remedies provided to it by the Interim DIP Order, the DIP Loan
Documents, or applicable law as the DIP Agent may deem appropriate in its sole
discretion to, among other things, proceed against and realize upon the Collateral or any
other assets or properties of Debtors’ Estates upon which the DIP Agent, for the benefit of
itself and the DIP Lenders, has been or may hereafter be granted liens or security interests
to obtain the full and indefeasible repayment of all DIP Obligations.

See Interim DIP Order § 7.4.

Waiver/Modification
of Applicability of
Nonbankruptcy Law
Relating to Perfection
or Enforceability of
Liens

The Interim DIP Order shall be sufficient and conclusive evidence of the priority,
perfection, attachment, and validity of the DIP Liens, effective as of the Petition Date,
without any further act and without regard to any other federal, state, or local requirements
or law requiring notice, filing, registration, recording or possession of the Collateral, or
other act to validate or perfect such security interest or lien
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Bankruptcy Rule
4001(c)(2)(B)(vii)

See Interim DIP Order § 2.1.5.

Indemnification
Bankruptcy Rule
4001(c)(1)(B)(ix)

The Loan Parties jointly and severally indemnify and agree to hold each DIP Agent and
each DIP Lender harmless from and against Indemnified Taxes and Other Taxe paid by
such Person, whether or not such Indemnified Taxes or Other Taxes were correctly or
legally asserted. Such indemnification shall be paid within 10 days from the date on
which any such Person makes written demand therefore specifying in reasonable detail the
nature and amount of such Indemnified Taxes or Other Taxes

See DIP Credit Agreement § 2.17(c)

Liens on Avoidance
Actions
Local Rule 4001-

2(a)(ii)

To the extent approved by and subject to the Final DIP Order (except for the proceeds of
any causes of actions under section 549 of the Bankruptcy Code, to which the DIP Liens
shall attach immediately), the DIP Collateral includes the proceeds (“Avoidance
Proceeds™) relating to any causes of action, claims, objections and defenses arising under
sections 544, 545, 547, 548, and 549 of the Bankruptcy Code (collectively, and among
others, as more fully set forth in the Interim Order, the “Avoidance Actions”) (but not, for
avoidance of doubt, Avoidance Actions themselves).

See Interim DIP Order § 2.1.2.a.

Local Rule 4001-2(a)(i)

8. The Debtors do not believe that this Motion or the Interim Order contain any

provisions requiring special disclosure under Local Rule 4001-2(a) except as set forth below:

a. The Interim Order provides that the DIP Liens and Pre-Petition Replacement
Liens shall attach immediately to Avoidance Proceeds under section 549 of the
Bankruptcy Code (with the DIP Liens and Pre-Petition Replacement Liens to
attach to all other Avoidance Proceeds only upon entry of a Final Order). The DIP
Agent and DIP Lenders required the immediate attachment to such Avoidance
Proceeds because it is highly likely that any unauthorized postpetition transfers
under Section 549 will have occurred using the proceeds of the loans under the
DIP Credit Agreement or the Pre-Petition Lenders' cash collateral. Local Rule
4001-2(a)(i)(D).

b. The Budget provides different line item amounts for the Debtors’ and the
Committee's professionals. Local Rule 4001-2(a)(i)(F).

c. The Interim Order provides that the “equities of the case” exception of section
552 of the Bankruptcy Code section 552(b) shall not apply to the DIP Agent, DIP
Lenders, Pre-Petition Agent and Pre-Petition Lenders. The DIP Agent and Pre-
Petition Agent have insisted on this provision and the Debtors believe it is a
standard provision. In any event, the Interim Order provides that this provision is
subject to the Final Order. Local Rule 4001-2(a)(i)(H).

PHIL1 5925142v.3
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Background

l. The Debtors’ Prepetition Capital Structure.

9. As of the Petition Date, the Debtors’ had consolidated outstanding debt
obligations in the aggregate principal amount of approximately $13.4 million, primarily
consisting of the components described below.

A. The Revolving Credit Facility.

10. Limited Stores, LLC, as lead borrower, The Limited Stores GC, LLC, as

borrower, The Limited as facility guarantor, Bank of America, N.A. (the “Revolving Agent”) as

administrative agent and collateral agent, certain lenders from time to time (the “Revolving
Lenders™), and Bank of America Securities LLC, as lead arranger and bookrunner, are parties to
that certain Credit Agreement, dated as of August 24, 2007 (as amended, amended and restated,
supplemented, or otherwise modified, refinanced, or replaced from time to time prior to the

Petition Date, the “Revolving Credit Agreement”). The Revolving Credit Agreement provided

for a senior secured revolving credit facility (the “Revolving Facility”) in an amount of up to

$50 million, subject to certain terms and conditions. Obligations under the Revolving Facility
were secured by a first priority lien on substantially all of the Debtors’ assets. Pursuant to the
terms of that certain Payoff Letter, dated as of January 4, 2017 (the “Payoff Letter”), all
prepetition obligations owed by the Debtors under the Revolving Credit Agreement were repaid
in full as set forth therein. Thus, as of the Petition Date, no amounts remained outstanding under
the Revolving Facility.

11. Incidental to the satisfaction of all other prepetition obligations owed by the
Debtors under the Revolving Credit Agreement, and in connection with the execution of the
Payoff Letter, the Debtors cash collateralized outstanding letters of credit issued pursuant to the

Revolving Credit Agreement and funded an indemnity reserve required thereunder by depositing
19
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approximately $1,127,560.00 (the “BofA Cash”) in that certain bank account ending in —0010
maintained with Bank of America, N.A., and subject to a security interest granted to Bank of
America, N.A. As a result, Bank of America retains a first priority lien on the BofA Cash in
connection with any obligations that may arise on account of such outstanding letters of credit,
including any draws thereon. For the avoidance of doubt, the Debtors are not seeking to use the
BofA Cash.

B. The Pre-Petition Credit Agreement.

12. Limited Stores, LLC, as lead borrower, The Limited Stores GC, LLC, as
borrower, The Limited as facility guarantor, Cerberus Business Finance, LLC, as administrative

agent and collateral agent (in such capacity, the “Pre-Petition Agent”), and certain lenders from

time to time are parties to that certain Term Loan Agreement (the “Pre-Petition Lenders”), dated

as of December 20, 2011, (as amended, amended and restated, supplemented, or otherwise
modified, refinanced, or replaced from time to time prior to the Petition Date, the “Pre-Petition

Credit Agreement” and together with the other Loan Documents (as defined in the Pre-Petition

Credit Agreement), as amended, supplemented, or otherwise modified from time to time,

collectively, the “Pre-Petition Loan Documents™). The aggregate Pre-Petition Credit Agreement

commitment was $35 million, subject to certain terms and conditions. Under the Security
Documents (as defined in the Pre-Petition Credit Agreement), the Debtors’ obligations under the

Pre-Petition Agreement (the “Pre-Petition Obligations™) are secured by a first priority lien

(formerly a second priority lien prior to execution of the Payoff Letter) on substantially all of the
Debtors’ assets (other than the BofA Cash, which lien is junior to the Revolving Agent’s lien),
including Cash Collateral and the assets that are the subject of the Sale (the “Pre-Petition

Collateral”). As of the Petition Date, approximately $13.4 million of principal remains
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outstanding under the Pre-Petition Credit Agreement (excluding unpaid interest and accrued and
unpaid fees), with an average interest rate of 11.5 percent.

. The Need to Use Cash Collateral and For Access to Financing.

13.  The Debtors, in consultation with their proposed restructuring advisor, RAS
Management Advisors, LLC, reviewed and analyzed the Debtors’ projected cash needs and
prepared a 13-week projection (as updated from time to time in accordance with the terms of the
DIP Credit Agreement, the “Budget”)® outlining the Debtors’ postpetition cash needs in the
initial 13 weeks of these cases. The Debtors believe that the Budget is an accurate reflection of
their funding requirements over the identified period, will allow them to meet their obligations—
including the administrative expenses of the chapter 11 cases—and is reasonable and appropriate
under the circumstances.

14. Based on this forecast, the Debtors’ determined that they would require access to
both Cash Collateral and postpetition financing to provide sufficient liquidity to efficiently
administer the Debtors’ estates during these chapter 11 cases. Among other things, the Debtors
need such liquidity to satisfy payroll, pay their taxes, and make other payments that are essential
or appropriate efficient administration of the Debtors’ chapter 11 estates. The Debtors’ ability to
continue making such payments during these chapter 11 cases is essential to the preservation of
their assets during the pendency of these cases. See First Day Declaration {{ 42, 43.

15.  The Debtors require interim approval of the DIP Facility. As an initial matter,
while the Debtors are confident in the assumptions and projections underlying the Budget, the
Debtors face considerable uncertainty due to their financial condition, the commencement of

these chapter 11 cases, and weakness in the retail industry as a whole. Given this uncertainty,

® A copy of the initial Budget is attached to the Interim DIP Order as Exhibit 1.

21

PHIL1 5925142v.3



Case 17-10124 Doc 11 Filed 01/17/17 Page 22 of 38

there is a material risk that the Debtors do not achieve their anticipated cash flows. Indeed, as of
the Petition Date, the Debtors’ total cash balance is less than $250,000, leaving little cushion for
the Debtors’ projections. In the face of this uncertainty, the DIP Facility provides an immediate
and essential liquidity cushion that the Debtors will use when the need arises. See First Day
Declaration 43 and 44.

16. In addition, approval of the DIP Facility provides certainty around the Debtors’
sale of their intellectual property and certain related assets (the “IP Sale Assets”). The backdrop
of the DIP Facility provides comfort to all parties—including not only the proposed purchaser
for the IP Sale Assets, but also any potential bidder for the IP Sale Assets—that the Debtors will
have sufficient liquidity to bridge from the Petition Date through the consummation of the sale.
Thus, the Debtors’ believe that failure to obtain interim approval of the DIP Facility could
negatively affect the Debtors’ proposed sale process and hinder their ability to obtain the highest
or otherwise best offer for the IP Sale Assets. See First Day Declaration { 44.

17. In sum, without the immediate relief requested by this motion, the Debtors face a
material risk of substantial, irreparable, and ongoing harm. Access to Cash Collateral and the
DIP Facility will ensure the Debtors have sufficient funds to preserve and maximize the value of
their estates, and responsibly administer these chapter 11 cases throughout the period that the
Debtors expect will be necessary to consummate their sale of the IP Sale Assets.

I11.  Alternative Sources of Financing Are Not Readily Available.

18.  The Debtors do not have alternative sources of financing readily available. The
Debtors’ Pre-Petition Lenders assert that all of the Debtors’ assets are encumbered under their
existing capital structure, which, along with the Debtors’ uncertain financial condition and

overall weakness in the retail industry, restricts the availability of, and options for, postpetition
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financing. See First Day Declaration {{ 46-51. The Pre-Petition Lenders also made it clear that
they would not consent to “priming” debtor-in-possession financing provided by a third party.
See First Day Declaration § 46. As a result, the Debtors do not believe third-party
debtor-in-possession financing would be reasonably obtainable.

19.  Additionally, the Debtors could not provide strong enough evidence or certainty
of a sufficient equity cushion to allow for debtor-in-possession financing that would prime
existing lenders’ liens over their objections. And for the same reason, no lenders would be
willing to provide debtor-in-possession financing junior to the Debtors’ existing lenders.
See First Day Declaration § 47. These indicators did not portend the development of a feasible
third-party financing option.

20. Nevertheless, the Debtors, with the assistance of their advisors, solicited
proposals for alternative debtor-in-possession financing. Guggenheim Securities, LLC reached
out to seven potential sources of financing outside of the Pre-Petition Lender to gauge their
interest in providing such financing to the Debtors. No party provided a proposal for
independent postpetition financing. Accordingly, the Debtors were unable to develop an
alternative source of financing with terms better than those of the DIP Facility, and for all of the
foregoing reasons, the Debtors believe that the DIP Facility is reasonable, appropriate, and
provides the best terms presently available to the Debtors.

21.  Additionally, with any third-party proposal, the Debtors would incur the
execution risk associated with a new lender transaction, including material timing and due
diligence constraints, necessarily involving the payment of additional professional fees. In

contrast, the proposed DIP Facility offered by the DIP Lenders allows the Debtors to avoid the
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need to engage in a costly and time-consuming priming fight at the outset of these chapter 11
cases.

Basis for Relief

IV.  The Debtors Should Be Authorized to Obtain Postpetition Financing Through the
DIP Loan Documents.

A. Entry into the DIP Loan Documents Is an Exercise of the Debtors’ Sound
Business Judgment.

22.  The Court should authorize the Debtors, as an exercise of their sound business
judgment, to enter into the DIP Loan Documents, obtain access to the DIP Facility, and continue
using the Cash Collateral. Section 364 of the Bankruptcy Code authorizes a debtor to obtain
secured or superpriority financing under certain circumstances discussed in detail below. Courts
grant a debtor-in-possession considerable deference in acting in accordance with its business
judgment in obtaining postpetition secured credit, so long as the agreement to obtain such credit
does not run afoul of the provisions of, and policies underlying, the Bankruptcy Code. See, e.g.,
In re Trans World Airlines, Inc., 163 B.R. 964, 974 (Bankr. D. Del. 1994) (approving a
postpetition loan and receivables facility because such facility “reflect[ed] sound and prudent
business judgment”); Inre L.A. Dodgers LLC, 457 B.R. 308, 313 (Bankr. D. Del. 2011)
(“[C]ourts will almost always defer to the business judgment of a debtor in the selection of the
lender.”); In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr.S.D.N.Y. 1990)
(“[C]ases consistently reflect that the court’s discretion under section 364 is to be utilized on
grounds that permit reasonable business judgment to be exercised so long as the financing
agreement does not contain terms that leverage the bankruptcy process and powers or its purpose
is not so much to benefit the estate as it is to benefit a party-in-interest.”).

23.  Specifically, to determine whether the business judgment standard is met, a court

need only “examine whether a reasonable business person would make a similar decision under
24
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similar circumstances.” In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006); see also
Inre Curlew Valley Assocs., 14 B.R. 506, 513-14 (Bankr. D. Utah 1981) (noting that courts
should not second guess a debtor’s business decision when that decision involves “a business
judgment made in good faith, upon a reasonable basis, and within the scope of [the debtor’s]
authority under the [Bankruptcy] Code™).

24. Furthermore, in considering whether the terms of postpetition financing are fair
and reasonable, courts consider the terms in light of the relative circumstances of both the debtor
and the potential lender. In re Farmland Indus., Inc., 294 B.R. 855, 886 (Bankr. W.D. Mo.
2003); see also Unsecured Creditors’ Comm. Mobil Oil Corp. v. First Nat’l Bank & Trust Co.
(In re Elingsen McLean Qil Co., Inc.), 65 B.R. 358, 365 n.7 (W.D. Mich. 1986) (recognizing a
debtor may have to enter into “hard bargains” to acquire funds for its reorganization). The Court
may also appropriately take into consideration non-economic benefits to the Debtors offered by a
proposed postpetition facility. For example, in In re ION Media Networks. Inc., the bankruptcy
court for the Southern District of New York held that:

Although all parties, including the Debtors and the Committee, are
naturally motivated to obtain financing on the best possible terms,
a business decision to obtain credit from a particular lender is
almost never based purely on economic terms. Relevant features
of the financing must be evaluated, including non economic
elements such as the timing and certainty of closing, the impact on
creditor constituencies and the likelihood of a successful
reorganization. This is particularly true in a bankruptcy setting
where cooperation and establishing alliances with creditor groups
can be a vital part of building support for a restructuring that
ultimately may lead to a confirmable reorganization plan. That
which helps foster consensus may be preferable to a notionally
better transaction that carries the risk of promoting unwanted

conflict.

No. 09-13125, 2009 WL 2902568, at *4 (Bankr. S.D.N.Y. July 6, 2009) (emphasis added).
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25. The Debtors’ determination to move forward with the DIP Facility is an exercise
of their sound business judgment following an arms’-length process and careful evaluation of
alternatives. Specifically, the Debtors and their advisors determined that postpetition financing
will create certainty with respect to cash flows necessary for the administration of these
chapter 11 cases pending consummation of the Sale. The Debtors negotiated the DIP Credit
Agreement and other DIP Loan Documents with the DIP Lenders in good faith, at arms’ length,
and with the assistance of their respective advisors, and the Debtors believe that they have
obtained the best financing available. Accordingly, the Court should authorize the Debtors’
entry into the DIP Loan Documents, as it is a reasonable exercise of the Debtors’ business
judgment.

B. The Debtors Should Be Authorized to Grant Liens and Superpriority
Claims.

26. The Debtors propose to obtain financing under the DIP Facility by providing
security interests and liens as set forth in the DIP Loan Documents pursuant to section 364(c) of
the Bankruptcy Code; specifically, the Debtors propose to provide to the DIP Lenders perfected
first priority claims, priming liens, and security interests in the DIP Collateral and Pre-Petition
Collateral.

27. The statutory requirement for obtaining postpetition credit under section 364(c) is
a finding, made after notice and hearing, that a debtor is “unable to obtain unsecured credit
allowable under Section 503(b)(1) of [the Bankruptcy Code].” 11 U.S.C. § 364(c). See In re
Crouse Grp., Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa. 1987) (secured credit under section 364(c)
of the Bankruptcy Code is authorized, after notice and hearing, upon showing that unsecured

credit cannot be obtained). Courts have articulated a three-part test to determine whether a
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debtor is entitled to financing under section 364(c) of the Bankruptcy Code. Specifically, courts

look to whether:
a. the debtor is unable to obtain unsecured credit under section 364(b) of the
Bankruptcy Code, i.e., by allowing a lender only an administrative claim;
b. the credit transaction is necessary to preserve the assets of the estate; and
C. the terms of the transaction are fair, reasonable, and adequate, given the

circumstances of the debtor-borrower and proposed lenders.

See In re Ames Dep’t Stores, 115 B.R. 34, 37-40 (Bankr. S.D.N.Y. 1990); see also In re St. Mary
Hosp., 86 B.R. 393, 401-02 (Bankr. E.D. Pa. 1988); Crouse Grp., 71 B.R. at 549.

28.  As described above and as set forth in the First Day Declaration, without strong
evidence or certainty of a sufficient equity cushion, third-party lenders were unwilling to provide
postpetition financing on an unsecured basis or otherwise junior to the Pre-Petition Lenders.
See First Day Declaration {f 46-48. Therefore, the Debtors, in consultation with their advisors,
concluded that any workable financing likely would require the support of, or be provided by,
the Debtors’ existing lenders. See First Day Declaration | 48. Absent the DIP Facility, which
will provide certainty that the Debtors will have sufficient liquidity to bridge these chapter 11
cases to the sale of the IP Sale Assets, the value of the Debtors’ estates would be significantly
impaired to the detriment of all stakeholders. Given the Debtors’ circumstances, the Debtors
believe that the terms of the DIP Facility, as set forth in the DIP Credit Agreement, are fair,
reasonable, and adequate, all as more fully set forth below. For all these reasons, the Debtors
submit that they have met the standard for obtaining postpetition financing.

29. In the event that a debtor is unable to obtain unsecured credit allowable as an
administrative expense under section 503(b)(1) of the Bankruptcy Code, section 364(c) provides
that a court “may authorize the obtaining of credit or the incurring of debt (1) with priority over

any or all administrative expenses of the kind specified in section 503(b) or 507(b) of [the
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Bankruptcy Code]; (2) secured by a lien on property of the estate that is not otherwise subject to
a lien; or (3) secured by a junior lien on property of the estate that is subject to a lien.” As
described above, the Debtors are unable to obtain unsecured credit. Therefore, approving a
superpriority claim in favor of the DIP Lenders is reasonable and appropriate.

30. Further, section 364(d) provides that a debtor may obtain credit secured by a
senior or equal lien on property of the estate already subject to a lien, after notice and a hearing,
where the debtor is “unable to obtain such credit otherwise” and “there is adequate protection of
the interest of the holder of the lien on the property of the estate on which such senior or equal
lien is proposed to be granted.” 11 U.S.C. § 364(d)(1). Consent by the secured creditors to
priming obviates the need to show adequate protection. See Anchor Savs. Bank FSB v.
Sky Valley, Inc., 99 B.R. 117, 122 (N.D. Ga. 1989) (“[B]y tacitly consenting to the superpriority
lien, those [undersecured] creditors relieved the debtor of having to demonstrate that they were
adequately protected.”). Accordingly, the Debtors may incur “priming” liens under the DIP
Facility if either (a)the Pre-Petition Lenders have consented or (b) Pre-Petition Lenders’
interests in collateral are adequately protected.

31. Here, the Pre-Petition Lenders have consented to the DIP Facility. Therefore, the
relief requested pursuant to section 364(d)(1) of the Bankruptcy Code is appropriate.

C. No Comparable Alternative to the DIP Facility Is Reasonably Available.

32. A debtor need only demonstrate “by a good faith effort that credit was not
available without” the protections afforded to potential lenders by sections 364(c) of the
Bankruptcy Code. In re Snowshoe Co., Inc., 789 F.2d 1085, 1088 (4th Cir. 1986); see also
In re Plabell Rubber Prods., Inc., 137 B.R. 897, 900 (Bankr. N.D. Ohio 1992). Moreover, in

circumstances where only a few lenders likely can or will extend the necessary credit to a debtor,
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“it would be unrealistic and unnecessary to require [the debtor] to conduct such an exhaustive
search for financing.” In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D. Ga. 1988), aff’d
sub nom. Anchor Sav. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D. Ga. 1989); see
also In re Snowshoe Co., 789 F.2d 1085, 1088 (4th Cir. 1986) (demonstrating that credit was
unavailable absent the senior lien by establishment of unsuccessful contact with other financial
institutions in the geographic area); In re Stanley Hotel, Inc., 15 B.R. 660, 663 (D. Colo. 1981)
(bankruptcy court’s finding that two national banks refused to grant unsecured loans was
sufficient to support conclusion that section 364 requirement was met); In re Ames Dep’t Stores,
115 B.R. at 37-39 (debtor must show that it made reasonable efforts to seek other sources of
financing under section 364(a) and (b)).

33.  As noted above, the Debtors do not believe that alternative sources of financing
are reasonably available given the realities imposed by the Debtors’ existing capital structure and
the Debtors’ unsuccessful solicitation of alternative financing proposals. All of the Debtors’
existing assets, including Cash Collateral, are encumbered, and the Debtors have ceased their
retail operations. See First Day Declaration {{ [20, 23, 25, 46]. Thus, the Debtors have
determined that the DIP Facility provides the best opportunity available to the Debtors under the
circumstances to fund these chapter 11 cases. See First Day Declaration { [48]. Therefore, in
addition to evidence to be introduced at the hearing on the Interim DIP Order if necessary, the
Debtors submit that the requirement of section 364 of the Bankruptcy Code that alternative credit
on more favorable terms be unavailable to the Debtors is satisfied.

D. Repayment of the DIP Facility and Pre-Petition Obligations Out of the Sale
Proceeds is Appropriate.

34. 363(b) of the Bankruptcy Code permits a debtor to use, sell or lease property,

other than in the ordinary course of business, with court approval. It is well settled in the Third
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Circuit that such transactions should be approved when they are supported by a sound business
purpose. See In re Abbots Dairies, Inc., 788 F.2d 143 (3d Cir. 1986) (holding that in the Third
Circuit, a debtor’s use of assets outside the ordinary course of business under section 363(b)
should be approved if the debtor can demonstrate a sound business justification for the proposed
transaction). The business judgment rule shields a debtor’s management from judicial
second-guessing. In re Johns-Manville Corp., 60 B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986)
(“[T]he [Bankruptcy] Code favors the continued operation of a business by a debtor and a
presumption of reasonableness attaches to a debtor’s management decisions.”).

35.  The repayment of the DIP Facility and approximately $13.4 million of the Pre-
Petition Obligations in cash from the proceeds of the Sale is a sound exercise of the Debtors’
business judgment. Where, as here, a secured creditor is likely oversecured, repaying such
creditor that stands to receive payment in full with postpetition cash proceeds will not harm the
Debtors’ estates and other creditors. In contrast, absent the DIP Facility, the Debtors’ ability to
continue administer these chapter 11 cases pending consummation of the Sale will be
jeopardized to the detriment of all parties in interest. The proposed repayment merely affects the
timing, not the amount, of the Pre-Petition Lenders’ and DIP Lenders’ recovery, and will also
reduce the interest accruing under the Pre-Petition Credit Agreement.  Given these
circumstances, repayment of the Pre-Petition Obligations and DIP Facility out of the cash
proceeds from the Sale is reasonable, appropriate, and a sound exercise of the Debtors’ business
judgment.

V. The Debtors Should Be Authorized to Use the Cash Collateral.

36.  Section 363 of the Bankruptcy Code generally governs the use of estate property.

Section 363(c)(2)(A) permits a debtor in possession to use cash collateral with the consent of the
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secured party. Here, the Pre-Petition Lenders consent to the Debtors’ use of the Cash Collateral,
subject to the terms and limitations set forth in the Interim DIP Order.

37. Section 363(e) provides for adequate protection of interests in property when a
debtor uses cash collateral. Further, section 362(d)(1) of the Bankruptcy Code provides for
adequate protection of interests in property due to the imposition of the automatic stay. See In re
Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996) (en banc). While section 361 of the Bankruptcy
Code provides examples of forms of adequate protection, such as granting replacement liens and
administrative claims, courts decide what constitutes sufficient adequate protection on a
case-by-case basis. In re Swedeland Dev. Grp., Inc., 16 F.3d 552, 564 (3d Cir. 1994); In re
Satcon Tech. Corp., No. 12-12869 (KG), 2012 WL 6091160, at *6 (Bankr. D. Del. Dec. 7,
2012); Inre N.J. Affordable Homes Corp., No. 05-60442 (DHS), 2006 WL 2128624, at *14
(Bankr. D.N.J. June 29, 2006); In re Columbia Gas Sys., Inc., Nos. 91-803, 91-804, 1992 WL
79323, at *2 (Bankr. D. Del. Feb. 18, 1992); see also In re Dynaco Corp., 162 B.R. 389, 394
(Bankr. D.N.H. 1993) (citing 2 Collier on Bankruptcy § 361.01[1] at 361-66 (15th ed. 1993)
(explaining that adequate protection can take many forms and “must be determined based upon
equitable considerations arising from the particular facts of each proceeding”)).

38.  As described more fully above, and as set forth in the Interim DIP Order, the
Debtors propose to provide the Pre-Petition Lenders with a variety of adequate protection to
protect against the postpetition diminution in value of the Cash Collateral resulting from the use,
sale, or lease of the Cash Collateral by the Debtors and the imposition of the automatic stay

(collectively, the “Adequate Protection Obligations”):

a. Valid and automatically perfected first priority replacement liens
and security interests in and upon the Pre-Petition Collateral and
the Collateral;
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b. superpriority administrative claims and all of the other benefits and
protections allowed under section 507(b) of the Bankruptcy Code,
junior only in right to any superpriority administrative claims
granted to the DIP Agent and the DIP Lenders on account of the
DIP Facility and the Carve-Out Expenses; and

C. attorneys’ fees and expenses and financial advisors’ fees and
expenses.

39.  Therefore, the Debtors submit that the proposed Adequate Protection Obligations
are sufficient to protect the Pre-Petition Lenders from any diminution in value to the Cash
Collateral. In light of the foregoing, the Debtors further submit, and the Pre-Petition Lenders
agree, that the proposed Adequate Protection Obligations to be provided for the benefit of the
Pre-Petition Lenders are appropriate.” Thus, the Debtors’ provision of the Adequate Protection
Obligations is not only necessary to protect against any diminution in value but is fair and
appropriate under the circumstances of these chapter 11 cases to ensure the Debtors are able to
continue using the Cash Collateral, subject to the terms and limitations set forth in the Interim
DIP Order, for the benefit of all parties in interest and their estates.

VI.  The Debtors Should Be Authorized to Pay the Fees Required by the DIP Agent and
the DIP Lenders Under the DIP Loan Documents.

40. Under the DIP Loan Documents, the Debtors have agreed, subject to Court
approval, to pay certain fees to the DIP Agent and the DIP Lenders. In particular, as noted
above, the Debtors have agreed to pay:

a. to the DIP Agent, for the account of each of the DIP Lenders, a
closing fee equal to 1.00% percent on the Total Commitment (as
defined in the DIP Credit Agreement), due and payable on the
Interim Effective Date; and

b. all reasonable out-of-pocket expenses incurred by the DIP Agent
and DIP Lenders, including the reasonable fees, charges, and

" Pursuant to the DIP Orders, the Pre-Petition Lenders are permitted to seek additional adequate protection in

accordance with the terms thereof.
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disbursements of counsel for the DIP Agent and DIP Lenders, in
connection with the DIP Loan Documents, due and payable on the
Final Effective Date.

41. It is understood and agreed by all parties, including the Debtors, that these fees
are an integral component of the overall terms of the DIP Facility, and were required by the DIP
Agent and the DIP Lenders as consideration for the extension of postpetition financing. See First
Day Declaration § 50. Accordingly, the Court should authorize the Debtors to pay the fees
provided under the DIP Loan Documents in connection with entering into those agreements.

VIl. The DIP Lenders Should Be Deemed Good-Faith Lenders Under Section 364(e).

42.  Section 364(e) of the Bankruptcy Code protects a good-faith lender’s right to
collect on loans extended to a debtor, and its right in any lien securing those loans, even if the
authority of the debtor to obtain such loans or grant such liens is later reversed or modified on
appeal. Section 364(e) of the Bankruptcy Code provides that:

The reversal or modification on appeal of an authorization under
this section [364 of the Bankruptcy Code] to obtain credit or incur
debt, or of a grant under this section of a priority or a lien, does not
affect the validity of any debt so incurred, or any priority or lien so
granted, to an entity that extended such credit in good faith,
whether or not such entity knew of the pendency of the appeal,
unless such authorization and the incurring of such debt, or the
granting of such priority or lien, were stayed pending appeal.

43.  As explained herein, and in the First Day Declaration, the DIP Loan Documents
are the result of: (a) the Debtors’ reasonable and informed determination that the DIP Lenders
offered the most favorable terms on which to obtain vital postpetition financing, and
(b) arms’-length, good-faith negotiations between the Debtors and the DIP Agent and DIP
Lenders. The Debtors submit that the terms and conditions of the DIP Loan Documents are
reasonable and appropriate under the circumstances, and the proceeds of the DIP Facility will be
used only for purposes that are permissible under the Bankruptcy Code. Further, no
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consideration is being provided to any party to the DIP Loan Documents other than as described
herein. Accordingly, the Court should find that the DIP Lenders are “good faith” lenders within
the meaning of section 364(e) of the Bankruptcy Code and are entitled to all of the protections
afforded by that section.

VIll. The Automatic Stay Should Be Modified on a Limited Basis.

44.  The proposed Interim DIP Order provides that the automatic stay provisions of
section 362 of the Bankruptcy Code will be modified to allow the DIP Lenders to file any
financing statements, security agreements, notices of liens, and other similar instruments and
documents in order to validate and perfect the liens and security interests granted to them under
the Interim DIP Order. The proposed Interim DIP Order further provides that the automatic stay
is modified as necessary to permit the Debtors to grant the DIP Financing Liens to the DIP
Lenders and to incur all liabilities and obligations set forth in the Interim DIP Order. Finally, the
proposed Interim DIP Order provides that, following the occurrence of an Event of Default (as
defined in the DIP Credit Agreement), the automatic stay shall be vacated and modified to the
extent necessary to permit the DIP Agent to exercise all rights and remedies in accordance with
the DIP Loan Documents, or applicable law.

45,  Stay modifications of this kind are ordinary and standard features of debtor-in-
possession financing arrangements, and, in the Debtors’ business judgment, are reasonable and
fair under the circumstances of these chapter 11 cases. See, e.g., In re Magnum Hunter Res.
Corp., No. 15-12533 (KG) (Bankr. D. Del. Dec. 15, 2015) (terminating automatic stay after
event of default); In re Peak Broad., LLC, No. 12-10183 (PJW) (Bankr. D. Del. Feb. 2, 2012)
(terminating automatic stay after occurrence of termination event); In re TMP Directional Mktg.,

LLC, No. 11-13835 (MFW) (Bankr. D. Del. Jan. 17, 2012) (modifying automatic stay as
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necessary to effectuate the terms of the order); In re Broadway 401 LLC, No. 10-10070 (KJC)
(Bankr. D. Del. Feb. 16, 2010) (same); In re Haights Cross Commc’ns, Inc., No. 10-10062
(BLS) (Bankr. D. Del. Feb. 8, 2010) (same).

IX.  Failure to Obtain Immediate Interim Access to the DIP Facility and Cash Collateral
Would Cause Immediate and Irreparable Harm.

46. Bankruptcy Rules 4001(b) and 4001(c) provide that a final hearing on a motion to
obtain credit pursuant to section 364 of the Bankruptcy Code or to use cash collateral pursuant to
section 363 of the Bankruptcy Code may not be commenced earlier than 14 days after the service
of such motion. Upon request, however, the Court may conduct a preliminary, expedited hearing
on the motion and authorize the obtaining of credit and use of cash collateral to the extent
necessary to avoid immediate and irreparable harm to a debtor’s estate.

47. For the reasons noted above, the Debtors have an immediate postpetition need to
use Cash Collateral, including advances under the DIP Facility. The Debtors cannot maintain the
value of their estates during the pendency of these chapter 11 cases without access to cash. The
Debtors will use cash to, among other things, fund these chapter 11 cases and effectuate the sale
of the IP Sale Assets. The Debtors believe that substantially all of their available cash
constitutes the Pre-Petition Lenders’ Cash Collateral. The Debtors will therefore be unable to
proceed with their proposed Sale or otherwise fund these chapter 11 cases without access to Cash
Collateral, and will suffer immediate and irreparable harm to the detriment of all creditors and
other parties in interest. In short, the Debtors’ ability to administer these chapter 11 cases
through the use of Cash Collateral is vital to preserve and maximize the value of the Debtors’
estates.

48.  The Debtors request that the Court hold and conduct a hearing to consider entry of

the Interim DIP Order authorizing the Debtors, from and after entry of the Interim DIP Order
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until the Final Hearing, to receive initial funding under the DIP Facility. The DIP Facility will
provide the Debtors with a liquidity cushion to the extent they underperform their projections
and will provide the potential purchaser of the IP Sale Assets—as well as any potential bidder—
with certainty that the Debtors will have sufficient liquidity through consummation of a sale.
Accordingly, the Debtors’ believe that this relief will enable the Debtors to preserve and
maximize value and, therefore, avoid immediate and irreparable harm and prejudice to their
estates and all parties in interest, pending the Final Hearing. See First Day Declaration  43-45.

Request for Final Hearing

49, Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that
the Court set a date for the Final Hearing that is as soon as practicable, and in no event after
25 days after the Petition Date, and fix the time and date prior to the Final Hearing for parties to
file objections to this motion.

Waiver of Bankruptcy Rule 6004(a) and 6004(h)

50. To implement the foregoing successfully, the Debtors request that the Court enter
an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a)
and that the Debtors have established cause to exclude such relief from the 14-day stay period
under Bankruptcy Rule 6004(h).

Notice

51. The Debtors will provide notice of this motion to: (a) the Office of the United
States Trustee for the District of Delaware; (b) the holders of the 30 largest unsecured claims
against the Debtors (on a consolidated basis); (c) the administrative agent under the Debtors’
prepetition term loan; (d) counsel to the administrative agent under the Debtors’ prepetition term

loan; (e) the agent under the Debtors’ proposed debtor-in-possession credit facility; (f) counsel to
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the agent under the Debtors’ proposed debtor-in-possession credit facility; (g) the United States
Attorney’s Office for the District of Delaware; (h)the Internal Revenue Service; (i) the
Environmental Protection Agency; (j) the office of the attorneys general for the states in which
the Debtors operate; (k) the Securities and Exchange Commission; and (m) any party that has
requested notice pursuant to Bankruptcy Rule 2002. As this motion is seeking “first day” relief,
within two business days of the hearing on this motion, the Debtors will serve copies of this
motion and any order entered in respect to this motion as required by Local Rule 9013-
1(m). The Debtors submit that, in light of the nature of the relief requested, no other or further
notice need be given.

No Prior Request

52. No prior request for the relief sought in this motion has been made to this or any

other court.

[Remainder of Page Intentionally Left Blank]
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WHEREFORE, the Debtors respectfully request that the Court enter the DIP Orders,

granting the relief requested herein and such other relief as the Court deems appropriate under

the circumstances.

Dated: January 17, 2017
Wilmington, Delaware

PHIL1 5925142v.3

/s/ Domenic E. Pacitti

Domenic E. Pacitti (DE Bar No. 3989)

Michael W. Yurkewicz (DE Bar No. 4165)

KLEHR HARRISON HARVEY BRANZBURG LLP

919 North Market Street, Suite 1000

Wilmington, Delaware 19801

Telephone:  (302) 426-1189

Facsimile: (302) 426-9193

Email: dpacitti@klehr.com
myurkewicz@Kklehr.com

Proposed Counsel to the Debtors



	a. authorizing the Debtors to obtain senior-secured postpetition financing (the “DIP Facility”) as set forth in that certain Senior Secured and Superpriority Debtor-in-Possession Credit Agreement, attached hereto as Exhibit B (the “DIP Credit Agreemen...
	b. authorizing the Debtors to enter into, be bound by, and perform under the DIP Loan Documents and to perform such other and further acts as may be necessary or appropriate in connection therewith;
	c. authorizing the Debtors to use Collateral (as defined in the DIP Orders), including Cash Collateral (as defined in the DIP Orders), that is subject to the existing liens and security interests in favor of the Pre-Petition Agent on behalf of the Pre...
	d. granting to the DIP Agent (as defined herein), for the benefit of the DIP Lenders:  (i) valid and perfected first priority security interests and liens, superior to all other liens, claims, or security interests that any creditor of the Debtors’ es...
	e. modifying the automatic stay to permit the DIP Agent, acting on behalf of itself and the DIP Lenders, to perform any act authorized or permitted under or by virtue of the DIP Orders of the DIP Loan Documents, including, without limitation, (i) to i...
	f. scheduling a final hearing (the “Final Hearing”) to consider entry of the Final DIP Order for a date that is before the 25th day after the Petition Date to consider entry of the Final DIP Order, and fixing the time and date prior to the Final Heari...
	g. granting related relief.
	I. The Debtors’ Prepetition Capital Structure.
	A. The Revolving Credit Facility.
	B. The Pre-Petition Credit Agreement.

	II. The Need to Use Cash Collateral and For Access to Financing.
	III. Alternative Sources of Financing Are Not Readily Available.
	IV. The Debtors Should Be Authorized to Obtain Postpetition Financing Through the DIP Loan Documents.
	A. Entry into the DIP Loan Documents Is an Exercise of the Debtors’ Sound Business Judgment.
	B. The Debtors Should Be Authorized to Grant Liens and Superpriority Claims.
	a. the debtor is unable to obtain unsecured credit under section 364(b) of the Bankruptcy Code, i.e., by allowing a lender only an administrative claim;
	b. the credit transaction is necessary to preserve the assets of the estate; and
	c. the terms of the transaction are fair, reasonable, and adequate, given the circumstances of the debtor-borrower and proposed lenders.

	C. No Comparable Alternative to the DIP Facility Is Reasonably Available.
	D. Repayment of the DIP Facility and Pre-Petition Obligations Out of the Sale Proceeds is Appropriate.

	V. The Debtors Should Be Authorized to Use the Cash Collateral.
	a. Valid and automatically perfected first priority replacement liens and security interests in and upon the Pre-Petition Collateral and the Collateral;
	b. superpriority administrative claims and all of the other benefits and protections allowed under section 507(b) of the Bankruptcy Code, junior only in right to any superpriority administrative claims granted to the DIP Agent and the DIP Lenders on a...
	c. attorneys’ fees and expenses and financial advisors’ fees and expenses.

	VI. The Debtors Should Be Authorized to Pay the Fees Required by the DIP Agent and the DIP Lenders Under the DIP Loan Documents.
	a. to the DIP Agent, for the account of each of the DIP Lenders, a closing fee equal to 1.00% percent on the Total Commitment (as defined in the DIP Credit Agreement), due and payable on the Interim Effective Date; and
	b. all reasonable out-of-pocket expenses incurred by the DIP Agent and DIP Lenders, including the reasonable fees, charges, and disbursements of counsel for the DIP Agent and DIP Lenders, in connection with the DIP Loan Documents, due and payable on t...

	VII. The DIP Lenders Should Be Deemed Good-Faith Lenders Under Section 364(e).
	VIII. The Automatic Stay Should Be Modified on a Limited Basis.
	IX. Failure to Obtain Immediate Interim Access to the DIP Facility and Cash Collateral Would Cause Immediate and Irreparable Harm.
	Limited - Interim DIP Order (KTBS 1-16).pdf
	(1) authorization for the Debtors to obtain post-petition loans, advances and other financial accommodations on an interim basis for a period through and including the date of the Final Hearing (as defined below) from Cerberus Business Finance, LLC, i...
	(2) authorization for the Debtors to enter into, be bound by, and perform under the debtor-in-possession credit facility (the “DIP Facility”), entitled “Senior Secured and Superpriority Debtor-in-Possession Credit Agreement”, dated as of January 18, 2...
	(3) modification of the automatic stay to the extent hereinafter set forth;
	(4) the grant to the DIP Agent, for the benefit of the DIP Lenders, of superpriority administrative claim status pursuant to Section 364(c)(1) of the Bankruptcy Code in respect of all obligations under the DIP Credit Agreement and DIP Loan Documents (...
	(5) authorization for the Debtors to use the Collateral (including Cash Collateral (as defined below)) that is subject to the existing liens and security interests in favor of the Pre-Petition Agent on behalf of the Pre-Petition Lenders (as each of th...
	(6) the setting of a final hearing on the Motion; and
	A. Petition.  On January 17, 2017 (the “Petition Date”), each Debtor filed a voluntary petition under Chapter 11 of the Bankruptcy Code. The Debtors continue to operate their businesses and manage their properties as debtors-in-possession pursuant to ...
	B. Jurisdiction and Venue.  The Court has jurisdiction over this proceeding and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States District Court for the Di...
	C. Notice.  Under the circumstances, the Notice given by the Debtors of the Motion, the Interim Hearing and the relief granted under this Order constitutes due and sufficient notice thereof and complies with Bankruptcy Rule 4001(c) and Local Rule 4001-2.
	D. Findings Regarding the Pre-Petition Lenders, the Pre-Petition Collateral and the Pre-Petition Obligations.  Without prejudice to the rights of any other non-Debtor party in interest as provided in Section 9.1 of this Order, the Debtors admit, stipu...
	(i) Pre-Petition Credit Agreement: As of the Petition Date, the Debtors, the financial institutions parties thereto from time to time as lenders (the “Pre-Petition Lenders”), and Cerberus Business Finance, LLC, as pre-petition administrative agent and...
	(ii) Pre-Petition Obligations and the Pre-Petition Liens: As of the Petition Date, the outstanding Pre-Petition Obligations totaled no less than $13,353,361.00, exclusive of all accrued and unpaid interest, costs, expenses, and fees owed to the Pre-Pe...
	(iii) Proof of Claim.  The acknowledgment by Debtors of the Pre-Petition Obligations and the rights, priorities and protections granted to the Pre-Petition Agent for the benefit of the Pre-Petition Lenders pursuant to the Pre-Petition Loan Documents s...

	E. Findings Regarding the Debtors’ Other Pre-Petition Secured Debt.
	(i) Revolving Credit Agreement:  Prior to the Petition Date, the Debtors, the financial institutions parties thereto from time to time as lenders (the “Revolving Lenders”), Bank of America, N. A., as administrative agent and collateral agent (includin...

	F. Findings Regarding the Post-Petition Financing.
	(i) Post-Petition Financing.  The Debtors have requested from the DIP Agent and the DIP Lenders, and the DIP Agent and the DIP Lenders are willing to extend, certain loans, advances and other financial accommodations on the terms and conditions set fo...
	(ii) Need for Post-Petition Financing.  The Debtors do not have sufficient available sources of working capital, including cash collateral, to continue to operate their businesses without the financing requested under the Motion.  As of the Petition D...
	(iii) No Credit Available on More Favorable Terms.  The Debtors are unable to procure financing in the form of unsecured credit allowable under Section 503(b)(1) of the Bankruptcy Code, as an administrative expense under Section 364(a) or (b) of the B...
	(iv) Budget.  The Debtors have prepared and delivered to the DIP Agent and the DIP Lenders an initial Budget (as defined in the DIP Credit Agreement), a copy of which is attached hereto as Exhibit 1.  Such Budget has been thoroughly reviewed by the De...
	(v) Business Judgment and Good Faith Pursuant to Section 364(e).  The terms of the DIP Loan Documents and this Order are fair, just and reasonable under the circumstances, are ordinary and appropriate for secured financing to debtors-in-possession, re...
	(vi) Good Cause.  The relief requested in the Motion is necessary, essential and appropriate, and is in the best interest of and will benefit the Debtors, their creditors and their Estates, as its implementation will, among other things, provide the D...
	(vii) Immediate Entry.  Sufficient cause exists for immediate entry of this Order pursuant to Bankruptcy Rule 4001(c)(2) and Local Rule 4001-2(b).  No party appearing in the Cases has filed or made an objection to the relief sought in the Motion or th...


	Section 1. Authorization and Conditions to Financing.
	1.1 Motion Granted.  The Motion is granted in accordance with Bankruptcy Rule 4001(c)(2) to the extent provided in this Order.  This Order shall hereinafter be referred to as the “Interim Order.”
	1.2 Authorization to Borrow and Use Loan Proceeds.  The Debtors are hereby authorized to immediately borrow, pursuant to the DIP Credit Agreement, an aggregate amount not to exceed $4.6 million during the Interim Period (as defined in the DIP Credit A...
	1.3 DIP Loan Documents
	1.3.1 Approval.  The DIP Loan Documents (including, without limitation, the DIP Credit Agreement) and each term set forth therein are approved.  All of such terms, conditions and covenants shall be sufficient and conclusive evidence of the borrowing a...
	1.3.2 Amendment.  Subject to the terms and conditions of the DIP Credit Agreement and the other DIP Loan Documents, the Debtors, the DIP Agent and the DIP Lenders may amend, modify, supplement or waive any provision of the DIP Loan Documents (an “Amen...


	Section 2. Liens; Superpriority Administrative Claim Status.
	2.1 Priority and Liens.
	2.1.1 Lien Grant.  To secure the prompt payment and performance of any and all obligations of the Debtors to the DIP Agent and the DIP Lenders of whatever kind, nature or description, absolute or contingent, now existing or hereafter arising, the DIP ...
	2.1.2 Collateral. For purposes of this Interim Order, the term “Collateral” shall have the meaning ascribed to such term in the DIP Loan Documents, which term includes the following: all tangible and intangible assets and property of the Debtors, now ...
	2.1.3 Lien Priority.  The DIP Liens shall be first and senior in priority to all other interests and liens of every kind, nature and description, whether created consensually, by an order of the Court or otherwise, including, without limitation, liens...
	2.1.4 Enforceable Obligations. The DIP Loan Documents shall constitute and evidence the valid and binding DIP Obligations of the Debtors, which DIP Obligations shall be enforceable against the Debtors, their Estates and any successors thereto (includi...
	2.1.5 Post-Petition Lien Perfection.  This Interim Order shall be sufficient and conclusive evidence of the priority, perfection, and validity of the DIP Liens, effective as of the Petition Date, without any further act and without regard to any other...

	2.2 Superpriority Administrative Expense.  For all DIP Obligations now existing or hereafter arising pursuant to this Interim Order, the DIP Loan Documents, or otherwise, the DIP Agent, for the benefit of itself and the other DIP Lenders, is granted a...
	2.3 Carve-Out Expenses.  Notwithstanding anything in this Interim Order, the DIP Loan Documents, or the Pre-Petition Loan Documents to the contrary, upon the written notice by the DIP Agent to the Debtors, or their lead counsel, the U.S. Trustee, and ...
	2.4 Use of Cash Collateral; Adequate Protection.
	2.4.1 Authorization to Use Cash Collateral.  Subject to the terms and conditions of this Interim Order, the DIP Credit Agreement and the other DIP Loan Documents, the Debtors shall be and are hereby authorized to use, subject to the terms and conditio...
	2.4.2 Pre-Petition Adequate Protection.
	a. Pre-Petition Replacement Liens.  As adequate protection for the diminution in value of their interests in the Pre-Petition Collateral (including Cash Collateral) on account of the Debtors’ use of such Pre-Petition Collateral (including Cash Collate...
	b. Pre-Petition Section 507(b) Priority Claim.  To the extent that the Pre-Petition Replacement Liens are insufficient protection against the diminution in value of their interests in the Pre-Petition Collateral (including Cash Collateral) on account ...
	c. Payment of Post-Petition Interest.  Until repayment in full of the Pre-Petition Obligations, the Debtors shall pay, on each Interest Payment Date (as defined in the Pre-Petition Credit Agreement) all accrued and unpaid interest (at the non-default ...
	d. Payment of Fees, Costs and Expenses:  The Debtors shall pay, no later than ten (10) days following receipt by the Debtors of any invoice (which may be provided in summary fashion or redacted to protect privilege) therefore, with a copy to the Commi...
	e. Reservation of Rights.  Notwithstanding any other provision hereof, the grant of adequate protection pursuant to the terms of this Interim Order is without prejudice to the right of the Pre-Petition Agent or the Pre-Petition Lenders to seek modific...



	Section 3. Authorization to Pay Professional Fees of DIP Agent and DIP Lenders.
	3.1 Any and all fees paid or required to be paid in connection with the DIP Loan Documents (including, but not limited to, the fees and expenses of the DIP Agent and the DIP Lenders) are hereby authorized and shall be paid as set forth in the DIP Cred...

	Section 4. Sale Process.
	4.1 Sale Process.  The Debtors have indicated that they intend to conduct a process to sell (the “Sale”) their intellectual property and certain related assets (the “IP Sale Assets”).  Subject to the entry of the Final Order, the Debtors are authorize...
	4.2 Sale Milestones.  As a condition to funding under the DIP Facility, the Debtors shall achieve the following timeline milestones in connection with the sale of the IP Sale Assets, in each case in a manner satisfactory to the DIP Agent and the DIP L...
	a. entry of an order of the Court, satisfactory to the DIP Agent and the DIP Lenders, and the Pre-Petition Agent and Pre-Petition Lenders, approving certain bid protections and sale procedures (the “Bid Protections Order”) no later than 21 days after ...
	b. entry of a final order of the Court, satisfactory to the DIP Agent and the DIP Lenders and the Pre-Petition Agent and Pre-Petition Lenders, approving the Sale (the “Sale Order”) no later than 42 days after the Petition Date or such later date agree...
	c. close the sale no later than the earlier of: (i) 5 days after entry of the Sale Order if the purchaser of all or substantially all of the IP Sale Assets waives the requirement that the Sale Order become a final order and (ii) 15 days after entry of...

	4.3 Subject to entry of the Final Order, in connection with any sale of all or substantially all of the IP Sale Assets, the DIP Agent and Pre-Petition Agent shall have the absolute right to credit bid any portion or all of the Debtors’ outstanding obl...

	Section 5. Cash Management System; Control Over Debtors’ Accounts.  The Debtors shall maintain their existing cash management system to the extent set forth in the DIP Loan Documents unless the DIP Agent, in its sole and absolute discretion, consents ...
	Section 6. Proof of Claim.  The Pre-Petition Agent, on behalf of itself and the Pre-Petition Lenders, shall be deemed to have filed a timely proof of claim in the Cases in an amount equal to no less than $13,353,361.00, exclusive of all accrued and un...
	Section 7. Default; Rights and Remedies; Relief from Stay.
	7.1 Events of Default.  The occurrence and continuation of any of the following events, unless waived by the DIP Agent in its sole discretion, shall constitute an “Event of Default” under this Interim Order and the DIP Loan Documents, and the DIP Agen...
	a. the Debtors’ failure to obtain entry of a Final Order within 30 days after entry of the Interim Order;
	b. the Debtors’ failure to timely achieve any of the Sale Milestones;
	c. a plan of reorganization or liquidation is proposed which does not provide for termination of the commitment under the DIP Facility and payment in full of the DIP Obligations and the Pre-Petition Obligations in cash on the effective date of such plan;
	d. any other superpriority administrative expense claim or lien senior to or pari passu with the DIP Obligations, the DIP Liens, the Pre-Petition Adequate Protection Claim or the Pre-Petition Replacement Liens shall be granted, approved, imposed, or o...
	e. any of the Debtors seeks to obtain additional financing under section 364(c) or 364(d) of the Bankruptcy Code or to grant any lien other than liens permitted under the DIP Credit Agreement without the prior written consent of the DIP Agent and the ...
	f. any Debtor files, or any representative of any Debtors' Estate files, any action challenging the validity, perfection, priority, extent, or enforceability of the DIP Loan Documents or the liens and claims granted thereunder;
	g. any Debtor commences any action against any of the Pre-Petition Agent or the Pre-Petition Lenders with respect to the Pre-Petition Obligations including, without limitation, any action to avoid, modify, dispute, challenge, or subordinate any of the...
	h. the entry of an order dismissing any of the Cases that does not provide for the termination of the commitment under the DIP Facility and payment in full of the DIP Obligations and the Pre-Petition Obligations in cash prior to dismissal;
	i. any Collateral becoming subject to surcharge or marshaling;
	j. the entry of an order of the Court granting relief from the automatic stay with respect to any Collateral or assets of any Debtor that have an aggregate value equal to or exceeding $200,000;
	k. if any material contract (other than any store lease identified in the Debtors’ motion seeking to reject certain unexpired leases filed on the Petition Date) of the Debtors is rejected or otherwise terminated (other than in accordance with its term...
	l. any Debtor’s failure to perform, in any respect, any of the terms, conditions or covenants or their obligations under this Interim Order; or
	m. any other Event of Default under the DIP Credit Agreement or any of the other DIP Loan Documents.

	7.2 Rights and Remedies Upon Event of Default.  Upon the occurrence  and during the continuance of an Event of Default, (i) the Debtors shall be bound by all restrictions, prohibitions and other terms as provided in this Interim Order, the DIP Credit ...
	7.3 Expiration of Commitment.  Upon the earlier of (i) expiration of ’Debtors’ authority to borrow and obtain other credit accommodations from the DIP Agent and the DIP Lenders pursuant to the terms of this Interim Order and the DIP Loan Documents (ex...
	7.4 Relief from Automatic Stay.  The automatic stay provisions of Section 362 of the Bankruptcy Code and any other restriction imposed by an order of the Court or applicable law are hereby modified and vacated without further notice, application or or...

	Section 8. Good Faith.  The terms of this Interim Order were negotiated in good faith and at arm’s length by and among the Debtors, the Pre-Petition Agent, the Pre-Petition Lenders, the DIP Agent, and the DIP Lenders.  The DIP Agent and the DIP Lender...
	Section 9. Representations; Covenants; and Waivers.
	9.1 Objections to Pre-Petition Obligations.  Any action, claim or defense (hereinafter, an “Objection”) that seeks to object to, challenge, contest or otherwise invalidate or reduce, whether by setoff, recoupment, counterclaim, deduction, subordinatio...
	9.2 Debtors’ Waivers.  It shall be an immediate event of default under the DIP Facility if, at any time during the Cases, the Debtors seek authority to use Cash Collateral of the DIP Agent and the DIP Lenders under Section 363 of the Bankruptcy Code w...
	9.3 Section 506(c) Claims.  Subject to the entry of the Final Order, except to the extent of the Carve-Out Expenses, no costs or expenses of administration which have or may be incurred in the Cases at any time during the Interim Period (as defined in...
	9.4 Collateral Rights.  Until all of the DIP Obligations shall have been indefeasibly paid and satisfied in full:
	9.4.1 no other party shall foreclose or otherwise seek to enforce any junior lien or claim in any Collateral; and
	9.4.2 upon and after the occurrence of an Event of Default, and subject to the DIP Agent providing five (5) business days prior written notice as set forth in Section 7.4, above, the DIP Agent (or any of its employees, agents, consultants, contractors...


	Section 10. Other Rights and Obligations.
	10.1 No Modification or Stay of This Interim Order.  Notwithstanding (a) any stay, modification, amendment, supplement, vacating, revocation, or reversal of this Interim Order, the DIP Loan Documents or any term hereunder or thereunder, (b) the failur...
	10.2 Power to Waive Rights; Duties to Third Parties.  Subject to Section 9.1 hereof, the DIP Agent and the DIP Lenders, in their sole and absolute discretion, shall have the right to waive any of the terms, rights and remedies provided or acknowledged...
	10.3 Setoff and Return of Goods.  The Debtors shall not, without the consent of the DIP Agent in its sole and absolute discretion, (a) enter into any agreement to return any goods to any of their creditors for application against any pre-petition inde...
	10.4 Reservation of Rights.  The terms, conditions, and provisions of this Interim Order are in addition to and without prejudice to the rights of the DIP Lenders and the DIP Agent, on behalf of itself and the DIP Lenders, to pursue any and all rights...
	10.5 Binding Effect of Interim Order.
	10.5.1 Immediately upon entry by this Court, this Interim Order shall be valid and binding upon and inure to the benefit of the DIP Agent, the DIP Lenders, the Pre-Petition Agent, the Pre-Petition Lenders, the Debtors and the property of the Debtors’ ...
	10.5.2 Any order dismissing one or more of the Cases under Section 1112 or otherwise shall be deemed to provide (in accordance with Sections 105 and 349 of the Bankruptcy Code) that (a) the Superpriority Claim, the DIP Liens, the Pre-Petition Liens, t...

	10.6 Restrictions on Cash Collateral Use, Additional Financing, Plan Treatment.  All post-petition advances and other financial accommodations under the DIP Credit Agreement are made in reliance on this Interim Order and there shall not at any time be...
	10.7 No Owner/Operator Liability.  In determining to make any loan under the DIP Credit Agreement or any Financing Order, or in exercising any rights or remedies as and when permitted pursuant to the DIP Credit Agreement or any Financing Order, the DI...
	10.8 Marshalling.  Subject to entry of the Final Order, none of the DIP Agent, the DIP Lenders, the Pre-Petition Agent, or Pre-Petition Lenders shall be subject to the equitable doctrine of “marshalling” or any similar doctrine with respect to the Col...
	10.9 Term; Termination.  Notwithstanding any provision of this Interim Order to the contrary, the term of the financing arrangements among Debtors, the DIP Agent, and the DIP Lenders authorized by this Interim Order may be terminated pursuant to the t...
	10.10 Objections Overruled.  All objections to the entry of this Interim Order are, to the extent not withdrawn or resolved, hereby overruled.

	Section 11. Findings and Conclusions.  This Interim Order shall constitute findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be fully enforceable nunc pro tunc to the Petition Date immediately upon exec...
	Section 12. Interim Order Governs.  In the event that any provision of this Interim Order conflicts with any term of the DIP Loan Documents this Interim Order shall govern.
	Section 13. No Prejudice.  This Interim Order shall not prejudice, impair or adversely affect any of the Pre-Petition Agent’s and the Pre-Petition Lenders’ rights in connection with any of the Pre-Petition Loan Documents, except as specifically set fo...
	Section 14. Retention of Jurisdiction.  The Court has and will retain jurisdiction to interpret and enforce the provisions of this Interim Order.
	Section 15. Final Hearing and Response Dates.  The Final Hearing on the Motion pursuant to Bankruptcy Rule 4001(c)(2) is scheduled for ________, ____, at _________ before this Court (the “Final Hearing”).  The Debtors shall promptly mail copies of thi...

	Limited - DIP Credit Agreement - Execution Version.pdf
	Article I  DEFINITIONS; CERTAIN TERMS
	Section 1.01 Definitions.
	(a) statutory fees payable to the U.S. Trustee pursuant to 28 U.S.C. § 1930(a)(6);
	(b) fees payable to the Clerk of the Bankruptcy Court;
	(c) all reasonable fees and expenses up to $50,000 incurred by a trustee under Section 726(b) of the Bankruptcy Code; and
	(d) subject to the terms and conditions of the DIP Orders, as applicable, (i) the unpaid and outstanding reasonable fees and expenses actually incurred on or after the Petition Date and prior to the Carve-Out Trigger Date, and approved and allowed by ...
	(a) entry of an order of the Bankruptcy Court, satisfactory to the Agents, the Lenders, the Pre-Petition Agents and the Pre-Petition Lenders, approving certain bid protections and sale procedures (the “Sale Procedures Order”) no later than 21 days aft...
	(b) entry of a final order of the Bankruptcy Court, satisfactory to the Agents, the Lenders, the Pre-Petition Agents and the Pre-Petition Lenders, approving the Sale (the “Sale Order”) no later than 42 days after the Petition Date or such later date a...
	(c) close the Sale no later than the earlier of: (i) 5 days after entry of the Sale Order if the purchaser of all or substantially all of the IP Sale Assets waives the requirement that the Sale Order become a final order and (ii) 15 days after entry o...

	Section 1.02 Terms Generally.
	Section 1.03 Certain Matters of Construction
	Section 1.04 Accounting and Other Terms.
	(a) Except as otherwise expressly provided herein, all terms of an accounting or financial nature shall be construed in accordance with GAAP, as in effect on the Interim Effective Date but without giving effect to FASB ASC 840; provided, however, that...
	(b) All terms used in this Agreement which are defined in Article 8 or Article 9 of the UCC and which are not otherwise defined herein shall have the same meanings herein as set forth therein, provided that terms used herein which are defined in the U...

	Section 1.05 Time References.

	Article II  LOAN TERMS AND SECURITY
	Section 2.01 Commitments.
	(a) Loans.  Subject to the terms and conditions of this Agreement, the DIP Orders and the Budget, and relying upon the representations and warranties herein set forth, each Lender severally agrees to make revolving loans to the Borrowers at any time a...
	(b) Notwithstanding the foregoing:
	(i) The aggregate principal amount of Loans outstanding at any time to the Borrowers shall not exceed the Available Commitment in effect at such time; provided, that, prior to the Final Effective Date, any Notice of Borrowing that would result in the ...
	(ii) The Commitment of each Lender shall automatically and permanently be reduced to zero on the Termination Date.  Within the limits set forth herein, the Borrowers may borrow, repay and reborrow, on or after the Interim Effective Date and prior to t...


	Section 2.02 Making the Loans.
	(a) The Lead Borrower shall give the Administrative Agent prior written notice in substantially the form of Exhibit C hereto (a “Notice of Borrowing”) not later than 12:00 noon, New York City time, on the date which is one (1) Business Day prior to th...
	(b) The Loans under this Agreement shall be made by the Lenders simultaneously and proportionately to their Commitment Percentage, it being understood that no Lender shall be responsible for any default by any other Lender in that other Lender’s oblig...

	Section 2.03 Repayment of Loans; Notes.
	(a) The outstanding unpaid principal amount of the Loans and other Obligations shall be due and payable on the Termination Date.
	(b) Upon the request of any Lender, the Loans made by such Lender shall be evidenced by a Note, duly executed on behalf of the Borrowers, dated the Interim Effective Date, payable to the order of such Lender in an aggregate principal amount equal to s...
	(c) Each Lender is hereby authorized by the applicable Borrowers to endorse on a schedule attached to each Note delivered to such Lender (or on a continuation of such schedule attached to such Note and made a part thereof), or otherwise to record in s...
	(d) Upon receipt of an affidavit and indemnity of a Lender as to the loss, theft, destruction or mutilation of such Lender’s Note and upon cancellation of such Note, the Borrowers will issue, in lieu thereof, a replacement Note in favor of such Lender...

	Section 2.04 Interest on Loans.
	(a) Subject to Section 2.08, each Prime Rate Loan shall bear interest at a rate per annum that shall be equal to the then Prime Rate, plus 8.75%.
	(b) Subject to Section 2.05 through Section 2.08, each LIBOR Loan shall bear interest at a rate per annum equal, during each Interest Period applicable thereto, to the Adjusted LIBOR Rate for such Interest Period, plus 10.0%.
	(c) Accrued interest on the Loan shall be payable in arrears in cash on each Interest Payment Date applicable thereto, upon any repayment or prepayment thereof (on the amount prepaid) and on the Termination Date (whether by maturity, acceleration or o...
	(d) All interest shall be computed on the basis of a year of 360 days for the actual number of days, including the first day but excluding the last day, elapsed.

	Section 2.05 Conversion and Continuation of the Loan.
	(a) The Lead Borrower shall have the right at any time, on three (3) Business Days’ prior irrevocable (except to the extent provided in Section 2.06 or Section 2.07 hereof) notice to the Administrative Agent (which notice, to be effective, must be rec...
	(i) At any time that an Event of Default has occurred and is continuing, none of the Loans may be converted into, or continued as, LIBOR Loans.
	(ii) If less than all of the Loans are converted, such conversion shall be made pro rata among the Lenders based upon their Commitment Percentages in accordance with the respective principal amounts of the Loans held by such Lenders immediately prior ...
	(iii) The aggregate principal amount of Prime Rate Loans being converted into or continued as LIBOR Loans shall be in an integral of $100,000 and at least $500,000;
	(iv) The Interest Period with respect to LIBOR Loans effected by a conversion or in respect to LIBOR Loans being continued as LIBOR Loans shall commence on the date of conversion or the expiration of the current Interest Period applicable thereto, as ...
	(v) LIBOR Loans may be converted only on the last day of an Interest Period applicable thereto unless the Borrowers pay all Breakage Costs incurred in connection with such conversion; and
	(vi) Each request for a conversion or continuation of LIBOR Loans which fails to state an applicable Interest Period shall be deemed to be a request for an Interest Period of one (1) month.

	(b) If the Lead Borrower does not give notice to convert any LIBOR Loans, or does not give notice to continue, or does not have the right to continue, any of the Loans as LIBOR Loans, in each case as provided in Section 2.05(a) above, such Borrowing s...
	(c) Notwithstanding anything to the contrary contained in this Agreement, the Borrowers shall have not more than 5 LIBOR Loans in effect at any given time.

	Section 2.06 Alternate Rate of Interest for the Loans.
	(a) reasonably determines (which determination shall be conclusive absent manifest error) that adequate and reasonable means do not exist for ascertaining the Adjusted LIBOR Rate for such Interest Period; or
	(b) is advised by the Required Lenders that the Adjusted LIBOR Rate for such Interest Period will not adequately and fairly reflect the cost to such Required Lenders of making or maintaining their portion of the Loans;

	Section 2.07 Change in Legality.
	(a) Notwithstanding anything to the contrary contained elsewhere in this Agreement, if (i) any Change in Law shall make it unlawful for a Lender to make or maintain a LIBOR Loan or to give effect to its obligations as contemplated hereby with respect ...
	(b) For purposes of this Section 2.07, a notice to the Lead Borrower pursuant to Section 2.07(a) above shall be effective, if lawful, and if any LIBOR Loans shall then be outstanding, on the last day of the then-current Interest Period; and otherwise ...

	Section 2.08 Default Interest.
	Section 2.09 Increased Costs.
	(a) If any Change in Law shall:
	(i) impose, modify or deem applicable any reserve, special deposit or similar requirement against assets of, deposits with or for the account of, or credit extended by, any Lender or any holding company of any Lender (except any such reserve requireme...
	(ii) impose on any Lender or the London interbank market any other condition affecting LIBOR Loans made by such Lender;

	(b) If any Lender determines that any Change in Law regarding capital requirements has or would have the effect of reducing the rate of return on such Lender’s capital or on the capital of such Lender’s holding company, if any, as a consequence of thi...
	(c) A certificate of a Lender setting forth the amount or amounts necessary to compensate such Lender or its holding company, as the case may be, as specified in paragraph (a) or (b) of this Section 2.09 and setting forth in reasonable detail the mann...
	(d) Failure or delay on the part of any Lender to demand compensation pursuant to this Section 2.09 shall not constitute a waiver of such Lender’s right to demand such compensation, provided that the Borrowers shall not be required to compensate a Len...

	Section 2.10 Optional Termination or Reduction of Commitments.
	(a) The Total Commitment shall terminate on the Termination Date without further notice to or order of the Bankruptcy Court.  The Borrowers may, without premium or penalty, reduce the Total Commitment to an amount (which may be zero) not less than the...
	(b) The Borrowers may, upon at least five (5) days prior written notice to the Administrative Agent (which notice may be revoked if the underlying transaction financing the repayment does not occur), terminate this Agreement by paying to the Administr...

	Section 2.11 Optional Prepayment of Term Loan; Reimbursement of Lenders.
	(a) The Borrowers shall have the right at any time and from time to time to prepay the outstanding Loans in whole or in part, upon at least 5 Business Days’ prior notice to the Administrative Agent.  Each prepayment made pursuant to this clause (a) sh...
	(b) The Borrowers shall reimburse each Lender for any actual loss incurred or to be incurred by the Lenders in the reemployment of the funds resulting from any prepayment (for any reason whatsoever, including, without limitation, conversion to Prime R...

	Section 2.12 Mandatory Prepayment; Application of Payments.
	(a) Dispositions.  (i) Immediately upon consummation of the Sale and (ii) within one (1) Business Day after any other Disposition (other than the Sale) of any property or asset of a Loan Party (other than a Permitted Disposition of the type described ...
	(b) Issuance of Indebtedness and Equity.  Within one (1) Business Day after the issuance or incurrence by any Loan Party or any of its Subsidiaries of any Indebtedness (other than Permitted Indebtedness), or upon an equity issuance by the Parent or an...
	(c) Extraordinary Receipts.  Within five (5) Business Days after the receipt by any Loan Party or any of its Subsidiaries of any Extraordinary Receipts, the Borrowers shall prepay the outstanding Obligations in accordance with Section 2.12(f) below an...
	(d) DIP Orders.  Without limiting any other provision of this Agreement or any other Loan Document permitting or requiring prepayment of the Loans in whole or in part, the Borrowers shall prepay the Obligations in full on the date which is thirty (30)...
	(e) Overadvance.  The Borrowers will immediately repay the Loans at any time when the aggregate principal amount of all outstanding Loans exceeds the Available Commitment, to the full extent of any such excess.
	(f) Application of Payments.  As long as no Event of Default exists and is then continuing, and the Obligations have not been accelerated (if an Event of Default shall have occurred and be continuing, and the Obligations have been accelerated, Section...

	Section 2.13 Cash Management; Collection of Accounts.
	(a) Annexed hereto as Schedule 2.13(a) is a list of all present DDAs maintained by the Borrowers as of the Petition Date, which Schedule includes, with respect to each depository (i) the name and address of such depository; (ii) the account number(s) ...
	(b) [Intentionally omitted].
	(c) Each Loan Party shall (i) assist the Collateral Agent in continuing (and to the extent necessary, establishing) and maintaining blocked accounts during the term of this Agreement, (together with any DDAs or securities accounts for which the Collat...
	(d) The Blocked Accounts shall be cash collateral accounts, with all cash, checks and similar items of payment in such accounts securing payment of the Obligations, and in which the Loan Parties are hereby deemed to have granted a Lien to Collateral A...
	(e) The Borrowers may also maintain one or more disbursement accounts (the “Disbursement Accounts”) to be used by the Borrowers for disbursements and payments (including payroll) in the ordinary course of business or as otherwise permitted hereunder. ...
	(f) The Borrowers shall not close DDAs or Blocked Accounts and/or open any new DDAs or Blocked Accounts without the prior written consent of the Collateral Agent and, with respect to any new DDAs, subject to the execution and delivery to the Collatera...
	(g) If any Account of any Loan Party includes a charge for any tax payable to any Governmental Authority, each Agent is hereby authorized (but in no event obligated) to pay the amount thereof to the proper taxing authority for such Loan Party’s accoun...
	(h) Nothing herein contained shall be construed to constitute any Agent as agent of any Loan Party for any purpose whatsoever, and the Agents shall not be responsible or liable for any shortage, discrepancy, damage, loss or destruction of any part of ...

	Section 2.14 Closing Fee.
	Section 2.15 Maintenance of Loan Account; Statements of Account.
	(a) The Administrative Agent shall maintain an account on its books in the name of the Borrowers (the “Loan Account”) which will reflect (i) the amount of the Loans made hereunder, (ii) the amount of any principal or interest due and payable from the ...
	(b) The Loan Account will be credited with all amounts received by the Administrative Agent from the Borrowers or from others for the Borrowers’ account and the amounts so credited shall be applied as set forth in Sections 2.12(f) or 7.03, as applicab...

	Section 2.16 Payments; Sharing of Setoff.
	(a) The Borrowers shall make each payment required to be made hereunder or under any other Loan Document (whether of principal, interest or fees of amounts payable under Sections 2.09 or 2.17, or otherwise) prior to 2:00 p.m., New York City time, on t...
	(b) All funds received by and available to the Administrative Agent to pay principal interest and fees then due hereunder, shall be applied in accordance with the provisions of Sections 2.12(f) or 7.03, as applicable, ratably among the parties entitle...
	(c) Unless the Administrative Agent shall have received notice from the Lead Borrower prior to the date on which any payment is due to the Administrative Agent, for the account of the Lenders hereunder, that the Borrowers will not make such payment, t...
	(d) If any Lender shall fail to make any payment required to be made by it pursuant to this Agreement, then the Administrative Agent may, in its discretion (notwithstanding any contrary provision hereof), apply any amounts thereafter received by the A...

	Section 2.17 Taxes.
	(a) Any and all payments made by any Loan Party hereunder or under any other Loan Document shall be made free and clear of and without deduction for any and all present or future taxes, levies, imposts, deductions, charges or withholdings, and all lia...
	(b) In addition, each Loan Party agrees to pay to the relevant Governmental Authority in accordance with applicable law any present or future stamp or documentary taxes or any other excise or property taxes, charges or similar levies that arise from a...
	(c) The Loan Parties hereby jointly and severally indemnify and agree to hold each Agent and each Lender harmless from and against Indemnified Taxes and Other Taxes (including, without limitation, Indemnified Taxes and Other Taxes imposed on any amoun...
	(d)
	(ii) Each Lender (or Transferee) and Agent that is a “United States person” (within the meaning of Section 7701(a)(30) of the IRC) (each a “U.S. Lender”) agrees that it shall, no later than the Interim Effective Date (or, in the case of a Lender which...
	(iii) Notwithstanding any other provision of this Section 2.17, a Lender shall not be required to deliver any form pursuant to this Section 2.17 that such Lender is not legally able to deliver. Upon written request by Borrowers, Agent shall provide to...

	(e) The Loan Parties shall not be required to indemnify any Agent or Lender, or pay any Additional Amounts to any Agent or Lender, in respect of withholding or backup withholding tax pursuant to this Section 2.17 to the extent that (i) the obligation ...
	(f) If Agent or any Lender determines in its good faith that it has received a refund of any Indemnified Taxes as to which it has been indemnified by any Loan Party or with respect to which the Loan Parties have paid Additional Amounts pursuant to thi...
	(g) Any Agent or any Lender (or Transferee) claiming any indemnity payment or additional payment amounts payable pursuant to this Section 2.17 shall use reasonable efforts (consistent with legal and regulatory restrictions) to file any certificate or ...
	(h) If any Agent or any Lender (or a Transferee) shall become aware that it is entitled to claim a refund from a Governmental Authority in respect of Taxes or Other Taxes with respect to which any Loan Party has paid additional amounts, pursuant to th...
	(i) The obligations of the parties under this Section 2.17 shall survive the termination of this Agreement and the payment of the Loans and all other amounts payable hereunder.

	Section 2.18 Mitigation Obligations; Replacement of Lenders.
	(a) If any Lender requests compensation under Section 2.09, or 2.17, if the Borrowers are required to pay any additional amount to any Lender or any Governmental Authority for the account of any Lender pursuant to Section 2.17, then such Lender shall ...
	(b) If any Lender requests compensation under Section 2.09 or  Section 2.17, or if the Borrower is required to pay any Additional Amount to any Lender or any Governmental Authority for the account of any Lender pursuant to Section 2.17, or if any Lend...

	Section 2.19 Designation of Lead Borrower as Borrowers’ Agent.
	(a) Each Borrower hereby irrevocably designates and appoints the Lead Borrower as such Borrower’s agent to obtain the Loans, the proceeds of which shall be available to each Borrower for such uses as are permitted under this Agreement.  As the disclos...
	(b) Each Borrower represents to the Credit Parties that it is an integral part of a consolidated enterprise, and that each Loan Party will receive direct and indirect benefits from the availability of the joint credit facility provided for herein, and...
	(c) The Lead Borrower shall act as a conduit for each Borrower (including itself, as a Borrower) on whose behalf the Lead Borrower has requested the Loans.  None of the Agents nor any other Credit Party shall have any obligation to see to the applicat...
	(d) The authority of the Lead Borrower to request the Loans on behalf of, and to bind, the Borrowers, shall continue unless and until the Administrative Agent actually receives written notice of:  (i) the termination of such authority, and (ii) the su...

	Section 2.20 Security Interests in Collateral.
	(a) As security for the full and timely payment and performance of all of the Obligations, upon entry of the Interim DIP Order but retroactive to the Petition Date, each of the Loan Parties hereby assigns, pledges and grants (or causes the assignment,...
	(b) Upon entry of the Interim DIP Order or Final DIP Order, as the case may be, the Liens and security interests in favor of the Collateral Agent referred to in Section 2.20 shall be valid and perfected Liens on, and security interests in, the Collate...
	(c) Notwithstanding anything herein to the contrary, all proceeds received by the Agents and the Lenders from the Collateral subject to the Liens granted in Section 2.20 or in any other Loan Document or by the DIP Orders shall be subject to the prior ...
	(d) Except for the Carve-Out Expenses, no costs or expenses of administration shall be imposed against the Agents, the Lenders or any of the Collateral or any of the Pre-Petition Agents or the Pre-Petition Lenders under the Pre-Petition Term Loan Agre...

	Section 2.21 Administrative Priority.
	Section 2.22 Grants, Rights and Remedies.
	Section 2.23 No Filings Required.
	Section 2.24 Survival.
	Section 2.25 Further Assurances.

	Article III  REPRESENTATIONS AND WARRANTIES
	Section 3.01 Organization; Powers.
	Section 3.02 Authorization; Enforceability.
	Section 3.03 Governmental Approvals; No Conflicts.
	Section 3.04 Properties.
	(a) Except as disclosed on Schedule 3.04(a), each Loan Party has good title to all its material real and personal property, except for defects which would not reasonably be expected to have a Material Adverse Effect.
	(b) Each Loan Party owns or is licensed to use, all material patents, trademarks, trade names, trade styles, brand names, service marks, logos, copyrights, and other intellectual property used in its business and to the knowledge of the Responsible Of...
	(c) Schedule 3.04(c)(i) sets forth the address (including county) of all Real Estate that is owned by the Loan Parties as of the Petition Date, together with a list of the holders of any mortgage or other Lien thereon.  Schedule 3.05(c)(ii) sets forth...

	Section 3.05 Litigation and Environmental Matters.
	(a) Except as set forth on Schedule 3.05(a), there are no actions, suits or proceedings by or before any arbitrator or Governmental Authority pending against or, to the knowledge of the Responsible Officers of the Loan Parties, threatened in writing a...
	(b) Except for Disclosed Matters, no Loan Party (i) has failed to comply with any Environmental Law or to obtain, maintain or comply with any permit, license or other approval required under any Environmental Law, (ii) has become subject to any Enviro...
	(c) Since the date of this Agreement, there has been no change in the status of the Disclosed Matters that, individually or in the aggregate, has resulted in, or could reasonably be expected to result in, a Material Adverse Effect.

	Section 3.06 Compliance with Laws and Agreements.
	Section 3.07 Investment Company Status.
	Section 3.08 Taxes.
	Section 3.09 ERISA.
	Section 3.10 Disclosure.
	Section 3.11 Subsidiaries.
	Section 3.12 Insurance.
	Section 3.13 Labor Matters.
	Section 3.14 Federal Reserve Regulations.
	(a) No Loan Party is engaged principally, or as one of its important activities, in the business of extending credit for the purpose of buying or carrying Margin Stock.
	(b) No part of the proceeds of the Loans will be used, whether directly or indirectly, and whether immediately, incidentally or ultimately, (i) to buy or carry Margin Stock or to extend credit to others for the purpose of buying or carrying Margin Sto...

	Section 3.15 Licenses; Permits; Intellectual Property.
	(a) To the knowledge of each Responsible Officer of each Loan Party, each Loan Party is in compliance with all terms and conditions of all such permits, licenses, orders and authorizations, and is also in compliance with all Applicable Laws, except wh...
	(b) Set forth on Schedule 3.15(b) is a complete and accurate list as of the Petition Date of all material (i) licenses (other than licenses granting rights to sue commercially-available software) to which each Loan Party is a party and (ii) patents, p...

	Section 3.16 Bankruptcy Matters.
	(a) The Chapter 11 Cases were commenced on the Petition Date in accordance with Applicable Law and notice of (i) the motion seeking approval of the Loan Documents and the Interim DIP Order and the Final DIP Order, (ii) the hearing for the entry of the...
	(b) Upon entry of the Interim DIP Order but retroactive to the Petition Date or the Final DIP Order Entry Date, as the case may be, the Obligations of the Loan Parties will constitute allowed administrative expenses in the Chapter 11 Cases, having pri...
	(c) Upon entry of the Interim DIP Order or the Final DIP Order, as the case may be, the Liens and security interests of the Administrative Agent on the Collateral referred to in Section 2.20 shall be valid and perfected first priority Liens, subject o...
	(d) On and after the Interim DIP Order Entry Date and prior to the Final DIP Order Entry Date, the Interim DIP Order is in full force and effect, and has not been reversed, modified, amended, stayed, vacated or subject to appeal, absent the written co...
	(e) No order has been entered, and no Loan Party has filed a motion, in any Chapter 11 Case (A) for the appointment of a Chapter 11 trustee, (B) for the appointment of a responsible officer or an examiner with enlarged powers (beyond those set forth i...


	Article IV  CONDITIONS
	Section 4.01 Conditions Precedent to Interim Period Effectiveness.
	(a) Interim DIP Order.  The Interim DIP Order shall have been entered by the Bankruptcy Court on or before January 20, 2017, and the Agents shall have received a true and complete copy of such order, and such order shall be in full force and effect an...
	(b) Payment of Fees, Etc.  The Borrowers shall have paid on or before the Interim Effective Date the Closing Fee and all Credit Party Expenses then due and payable, including the reasonable documented fees, costs and expenses of the Agents’ and the Le...
	(c) Representations and Warranties; No Event of Default.  The following statements shall be true and correct:  (i) the representations and warranties contained in Article III and in each other Loan Document, certificate or other writing delivered to a...
	(d) Legality.  The making of the initial Loans shall not contravene any law, rule or regulation applicable to any Agent or any Lender.
	(e) Delivery of Documents.  The Collateral Agent shall have received on or before the Interim Effective Date the following, each in form and substance satisfactory to the Collateral Agent and, unless indicated otherwise, dated the Interim Effective Date:
	(i) this Agreement, duly executed in counterpart by the Loan Parties, the Agents and the Lenders;
	(ii) copies of the Charter Documents of each Loan Party, together with all amendments thereto, certified as of the Interim Effective Date by a Responsible Officer of such Loan Party;
	(iii) a copy of the resolutions of each Loan Party, certified as of the Interim Effective Date by a Responsible Officer thereof, authorizing (A) the borrowings hereunder and the transactions contemplated by the Loan Documents to which such Loan Party ...
	(iv) a certificate of a Responsible Officer of each Loan Party, certifying the names and true signatures of the representatives of such Loan Party authorized to sign each Loan Document to which such Loan Party is or will be a party and the other docum...
	(v) a certificate of the appropriate official(s) of the jurisdiction of organization of each Loan Party certifying as of a recent date not more than 30 days prior to the Interim Effective Date as to the subsistence in good standing of such Loan Party ...
	(vi) a certificate of a Responsible Officer of each Loan Party, certifying as to the matters set forth in Section 4.01(c).

	(f) Budget.  The Agents and the Lenders shall have received the initial Budget, attached hereto as Exhibit D, together with a certificate of a Responsible Officer of the Parent stating that such Budget has been prepared on a reasonable basis and in go...
	(g) Insurance.  Evidence of the insurance coverage required by Section 5.07 and such other insurance coverage with respect to the business and operations of the Loan Parties as the Collateral Agent may request together with evidence of the payment of ...
	(h) Material Adverse Effect.  The Agents shall have determined in their sole judgment that no event or development shall have occurred, other than the Chapter 11 Cases, which could reasonably be expected to have a Material Adverse Effect.
	(i) Priority.  The Collateral Agent shall be satisfied that it has been granted, and holds for the benefit of the Agents and the Lenders, a perfected, first priority Lien on, and security interest in, all of the Collateral, subject only to Permitted P...
	(j) Approvals.  All consents, authorizations and approvals of, and filings and registrations with, and all other actions in respect of, any Governmental Authority or other Person required in connection with the making of the Loans or the conduct of th...
	(k) First Day Motions and Orders.  The Agents shall have received on or before the Petition Date, copies of the “first day” motions, including the orders attached thereto, to be filed by the Loan Parties with the Bankruptcy Court in the Chapter 11 Cas...
	(l) Litigation.  There shall exist no claim, action, suit, investigation, litigation or proceeding pending or threatened in any court or before any arbitrator or governmental authority which relates to the Loans.
	(m) Commencement of Chapter 11 Cases.  The Loan Parties shall have commenced the Chapter 11 Cases and no trustee, examiner or receiver shall have been appointed or designated with respect to the Loan Parties’ business, properties or assets and no moti...
	(n) Compliance with Laws.  The Loan Parties shall be in compliance with all applicable requirements of law, including Regulations T, U and X of the Board of the Federal Reserve System.
	(o) Proceedings; Receipt of Documents.  All proceedings in connection with the making of the initial Loans and the other transactions contemplated by this Agreement and the other Loan Documents, and all documents incidental hereto and thereto, shall b...

	Section 4.02 Conditions Precedent to Final Period Effectiveness.
	(a) Final DIP Order, Etc.  The Final DIP Order shall have been signed and entered by the Bankruptcy Court on a date that is within thirty (30) days following the Petition Date, and the Agents shall have received a true and complete copy of such order,...
	(b) Payment of Fees, Etc.  The Borrowers shall have paid on or before such date all reasonable documented fees, costs, expenses and taxes then due and payable, including any Credit Party Expenses; provided that such payments may be made out of the Bor...
	(c) Representations and Warranties; No Event of Default.  The following statements shall be true and correct:  (i) the representations and warranties contained in Article III and in each other Loan Document, certificate or other writing delivered to t...
	(d) Liens; Priority.  The Collateral Agent shall be satisfied that it has been granted, and still continues to hold, as the case may be, for the benefit of the Agents and the Lenders, a perfected, first priority Lien on and security interest in all of...
	(e) Material Adverse Effect.  The Agents shall have determined that no event or development shall have occurred since the Interim Effective Date, which could reasonably be expected to have a Material Adverse Effect.
	(f) Litigation.  There shall exist no claim, action, suit, investigation, litigation or proceeding pending or threatened in any court or before any arbitrator or Governmental Authority, which relates to the Loans.
	(g) Proceedings; Receipt of Documents.  All proceedings in connection with the making of the Loans and the other transactions contemplated by this Agreement and the other Loan Documents, and all documents incidental hereto and thereto, shall be satisf...

	Section 4.03 Conditions Precedent to the Making of All Loans
	(a) Payment of Fees, Etc.  The Borrowers shall have paid all fees, costs, expenses and taxes then due and payable by the Borrowers pursuant to this Agreement and the other Loan Documents, including the Credit Party Expenses; provided that such payment...
	(b) Representations and Warranties; No Event of Default.  Representations and Warranties; No Event of Default.  The following statements shall be true and correct, and the submission by the Administrative Borrower to the Administrative Agent of a Noti...
	(c) Cash Balance. Prior to giving effect to the making of such Loan, the Loan Parties will not hold unrestricted cash, in the aggregate, in excess of $800,000.00.
	(d) Total Commitment.  After giving effect to the making of such Loan, the outstanding principal amount of the Loans shall not exceed the Total Commitment then in effect.
	(e) Legality.  The making of such Loan shall not contravene any law, rule or regulation applicable to any Agent or any Lender.
	(f) Notices.  The Administrative Agent shall have received a Notice of Borrowing pursuant to Section 2.02 hereof.
	(g) Material Adverse Effect.  The Agents shall have determined that no event or development shall have occurred since the Interim Effective Date which could reasonably be expected to result in a Material Adverse Effect.
	(h) Receipt of Documents.  The Agents and their counsel shall have received all information or certified or other copies of any other documents as the Agents or such counsel may reasonably request.


	Article V  AFFIRMATIVE COVENANTS
	Section 5.01 Budget and Other Information.
	(a) At least one week before the end of any period covered by the Budget then in effect and upon request by the Required Lenders at any time, an updated Budget, in form and substance, and covering such periods, satisfactory to the Required Lenders.  I...
	(b) Beginning on Wednesday, January 25, 2017 (for the Measurement Period ending Sunday, January 22, 2017) and on Wednesday of each week thereafter, no later than 5:00 p.m. (Eastern time) on such day (i) a variance and compliance report (the “Variance ...
	(c) A detailed summary of the Net Proceeds received from any Prepayment Event immediately after receipt of such proceeds;
	(d) As soon as possible and in any event within two (2) Business Days after execution, receipt of delivery thereof, copies of any material notices that any Loan Party executes or receives in connection with any Material Indebtedness;
	(e) As soon as possible and in any event within two  (2) Business Days after execution, receipt or delivery thereof, copies of any material notices that any Loan Party executes or receives in connection with the Sale or any other Disposition of the Eq...
	(f) Promptly and in any event within two (2) Business Days after the sending thereof, copies of all information packages, reports and other materials sent to the Board of Directors, other than any such information, reports or other materials subject t...
	(g) Promptly and in any event within two (2) Business Days after the filing thereof and to the extent the same is not publicly available on the Bankruptcy Court’s electronic docket, copies of all pleadings, motions, applications, financial information...
	(h) Promptly and in any event within two (2) Business Days after the sending thereof, copies of all written reports given by any Loan Party to any official or unofficial Committee;
	(i) Promptly and in any event within two (2) Business Days after receipt thereof, status updates and summaries of all letters of intent, commitment letters, written offers and purchase agreements received by any Loan Party or any of their advisors wit...
	(j) Promptly following any reasonable request therefor, such other information regarding the operations, business affairs and financial condition of any Loan Party, or compliance with the terms of any Loan Document, as the Agents or any Lender may rea...

	Section 5.02 Notices of Material Events.
	(a) A Default or Event of Default, specifying the nature and extent thereof and the action (if any) which is proposed to be taken with respect thereto;
	(b) The filing or commencement of any action, suit or proceeding by or before any arbitrator or Governmental Authority (including, without limitation, any of the foregoing relating to any Environmental Liability or potential Environmental Liability) a...
	(c) An ERISA Event that, alone or together with any other ERISA Events that have occurred, could reasonably be expected to result in a Material Adverse Effect;
	(d) Any development (including, without limitation, any Environmental Liability or potential Environmental Liability) that results in, or could reasonably be expected to result in, a Material Adverse Effect;
	(e) Any change in any Loan Party’s chief restructuring officer or chief financial officer;
	(f) The filing of any Lien for unpaid Taxes against any Loan;
	(g) Any casualty or other insured damage to any portion of the Collateral or the commencement of any action or proceeding for the taking of any interest in the Collateral or any part thereof or interest therein under power of eminent domain or by cond...

	Section 5.03 Information Regarding Collateral.
	Section 5.04 Existence; Conduct of Business.
	Section 5.05 Payment of Obligations.
	Section 5.06 Maintenance of Properties.
	Section 5.07 Insurance.
	Section 5.08 Books and Records; Inspection Rights.
	Section 5.09 Compliance with Laws.
	Section 5.10 Use of Proceeds.
	Section 5.11 Sale Milestones.
	Section 5.12 Status Calls; Financial Advisors.
	Section 5.13 Further Assurances.
	(a) Each Loan Party will execute any and all further documents, financing statements, agreements and instruments, and take all such further actions (including the filing and recording of financing statements and other documents), that may be required ...
	(b) If any registered intellectual property or Equity Interests is acquired by any Loan Party after the Petition Date, the Lead Borrower will notify the Administrative Agent thereof, and the Loan Parties will cause such assets to be subjected to a Lie...


	Article VI  NEGATIVE COVENANTS
	Section 6.01 Indebtedness and Other Obligations.
	Section 6.02 Liens.
	Section 6.03 Fundamental Changes.
	(a) No Loan Party will, or will permit any Subsidiary to, liquidate, dissolve, merge into or consolidate with any other Person, or permit any other Person to liquidate, dissolve, merge into or consolidate with it, or liquidate or dissolve, except that...
	(b) No Loan Party will, or will permit any Subsidiary to, engage, to any material extent, in any business other than the sale of retail and wholesale apparel and related products and businesses complementary or ancillary thereto.
	(c) The Parent shall not (i) engage in, or commit to engage in, any business or other activities, or enter into, execute or perform any business transaction, (ii) own any material assets other than the Equity Interests of the Lead Borrower, (iii) incu...

	Section 6.04 Investments, Loans, Advances, Guarantees and Acquisitions.
	Section 6.05 Asset Sales.
	Section 6.06 Equity Issuances.
	Section 6.07 Restricted Payments; Certain Payments of Indebtedness.
	(a) No Loan Party will, or will permit any Subsidiary to, declare or make, or agree to pay or make, directly or indirectly, any Restricted Payment other than (i) the declaration and payment of a dividend by any Subsidiary of a Loan Party to a Loan Par...
	(b) No Loan Party will make or agree to pay or make, directly or indirectly, any payment or other distribution (whether in cash securities or other property) of or in respect of principal of or interest on any Indebtedness, including any sinking fund ...

	Section 6.08 Transactions with Affiliates.
	Section 6.09 Restrictive Agreements.
	Section 6.10 Amendment of Material Documents.
	Section 6.11 ERISA.
	(a) cause or permit to occur an event that could reasonably be expected to result in the imposition of a Lien under Section 412 of the IRC or Section 302 or 4068 of ERISA; or
	(b) cause or permit to occur an ERISA Event to the extent such ERISA Event could reasonably be expected to result in taxes, penalties and other liability and could reasonably be expected to result in a Material Adverse Effect; or
	(c) engage in any transaction in connection with which a Loan Party or any ERISA Affiliate could be reasonably expected to be subject to either a civil penalty assessed pursuant to the provisions of Section 502(i) of ERISA or a tax imposed under the p...
	(d) adopt an amendment to any Pension Plan requiring the provision of security under Section 307 of ERISA or Section 401(a)(29) of the IRC which could reasonably be expected to result in a Material Adverse Effect; or
	(e) terminate any Pension Plan under Section 4041(c) of ERISA without the prior consent of Administrative Agent which could reasonably be expected to result in a Material Adverse Effect; or
	(f) fail in any material respect to make payment when due (including permissible extensions) of all amounts which, under the provisions of any Plan, it is required to pay as contributions thereto or as premiums to the PBGC, or, with respect to any Pen...
	(g) enter into a new agreement or agreements that would (i) obligate a Loan Party or any ERISA Affiliate to make contributions to a Multiemployer Plan subject to subtitle (e) of Title IV of ERISA which could reasonably be expected to result in a Mater...

	Section 6.12 Environmental Laws.
	Section 6.13 Additional Subsidiaries.
	Section 6.14 Bankruptcy Provisions
	(a) At any time, seek, consent to or suffer to exist any reversal, modification, amendment, stay or vacatur of any of the DIP Orders, any of the Loan Documents, any of the Pre-Petition Term Loan Documents or any obligations outstanding under any of th...
	(b) Subject to the terms of the DIP Orders, object to, contest, delay, prevent or interfere with in any way the exercise of rights and remedies by the Agents or the Lenders with respect to the Collateral following the occurrence of an Event of Default...
	(c) At any time, suffer to exist a priority for any administrative expense or unsecured claim against the Loan Parties (now existing or hereafter arising of any kind or nature whatsoever), including any administrative expense of the kind specified in,...
	(d) At any time, suffer to exist any Lien on the Collateral having a priority equal or superior to the Lien in favor of the Collateral Agent for the benefit of the Agents and the Lenders in respect of the Collateral, except for Permitted Priority Liens.
	(e) Prior to the date on which all the Obligations have been paid in full in cash, pay any administrative expense claims except (A) Carve-Out Expenses, (B) Obligations due and payable hereunder, and (C) other administrative expense and professional cl...
	(f) (i) Make any payment or prepayment on or redemption or acquisition for value (including by way of depositing with any trustee with respect thereto money or securities before due for the purpose of paying when due) of any Pre-Petition Liabilities o...

	Section 6.15 Budget Compliance.
	(a) Disbursements.  (i) Commencing with the Measurement Period ending on Sunday, February 5, 2017, permit the variance between actual disbursements for any line item during any Measurement Period, to be greater than 15% of the projected disbursements ...
	(b) Compliance with Budget.  Make any payment or incur any obligation that is not provided for in the Budget (within the variances from budgeted amounts permitted by this Agreement).
	(c) Critical Vendors and Other Payments.  Make (i) any pre-petition “critical vendor” payments or other payments on account of any creditor’s pre-petition unsecured claims, (ii) payments (including deposits) on account of claims or expenses arising un...


	Article VII  EVENTS OF DEFAULT
	Section 7.01 Events of Default.
	(a) Any Loan Party shall fail to pay any principal of or any interest on the Loan or any fee or any other amount payable under this Agreement or any other Loan Document when and as the same shall become due and payable;
	(b) any representation, warranty, or certification made or deemed made by or on behalf of any Loan Party or by any officer of the foregoing under or in connection with any Loan Document or under or in connection with any report, certificate, or other ...
	(c) Any Loan Party shall fail to observe or perform when due any covenant, condition or agreement contained in ARTICLE VI (other than Section 6.12, which shall be subject to the provisions of Section 7.01(d)) or in any of Section 2.12,, Section 2.20, ...
	(d) Any Loan Party shall fail to observe or perform when due any covenant, condition or agreement contained in any Loan Document (other than those specified in Section 7.01(a), Section 7.01(b) or Section 7.01(c)), and such failure shall continue unrem...
	(e) Any Loan Party or any of its Subsidiaries (i) fails to pay when due or within any applicable grace period any principal or interest on any Indebtedness incurred after the Petition Date having an aggregate principal amount in excess of $100,000 (ot...
	(f) a Change in Control shall occur;
	(g) One or more judgments, awards or orders for the payment of money exceeding $100,000 in the aggregate shall be rendered against any Loan Party or any of its Subsidiaries and remain unsatisfied and either: (i) enforcement proceedings shall have been...
	(h) An ERISA Event shall have occurred that when taken together with all other ERISA Events that have occurred, could reasonably be expected to result in a Material Adverse Effect and the same shall remain undischarged for a period of thirty (30) cons...
	(i) Any challenge by or on behalf of any Loan Party to the validity of any Loan Document or the enforceability of any Loan Document strictly in accordance with the subject Loan Document’s terms or which seeks to void, avoid, limit, or otherwise advers...
	(j) Any challenge by or on behalf of any other Person to the validity of any Loan Document or the enforceability of any Loan Document strictly in accordance with the subject Loan Document’s terms or which seeks to void, avoid, limit, or otherwise adve...
	(k) Any Lien purported to be created under any Loan Document in Collateral shall cease to be, or shall be asserted by any Loan Party not to be, a valid and perfected Lien on any such Collateral, with the priority required by the applicable Loan Docume...
	(l) (i) any Loan Party is (A) criminally indicted or convicted of a felony for fraud or dishonesty in connection with the Loan Parties’ business, or (B) charged by a Governmental Authority under any law that could reasonably be expected to lead to for...
	(m) any material damage to, or loss, theft or destruction of, any Collateral, whether or not insured, if any such event or circumstance could reasonably be expected to have a Material Adverse Effect;
	(n) [intentionally omitted];
	(o) the imposition of any stay or other order, the effect of which restrains in the conduct by the Loan Parties, taken as a whole, of their business in the ordinary course in a manner which results in, or could reasonably be expected to have a Materia...
	(p) the failure of any Loan Party or any of its Subsidiaries to comply with the terms of any subordination, lien priority or intercreditor agreement or any subordination or lien priority provisions of any note or other document running to the benefit ...
	(q) any Loan Party asserts or prosecutes any claim or cause of action against any of the Agents, the Lenders, the Pre-Petition Agents or the Pre-Petition Lenders; or
	(r) The occurrence of any of the following in the Chapter 11 Cases:
	(i) the Interim DIP Order shall not have been entered by the Bankruptcy Court within three (3) Business Days after the Petition Date;
	(ii) the Final DIP Order shall not have been entered by the Bankruptcy Court within thirty (30) days after the Petition Date;
	(iii) the Interim DIP Order or the Final DIP Order, as the case may be, shall have been revoked, reversed, vacated, stayed, modified, extended, supplemented or amended without the express prior written consent of the Agents and the Required Lenders;
	(iv) an order with respect to any of the Chapter 11 Cases shall be entered by the Bankruptcy Court appointing, (i) a trustee under Section 1104 of the Bankruptcy Code, or (ii) a responsible officer or an examiner with enlarged powers relating to the o...
	(v) an order with respect to any of the Chapter 11 Cases shall be entered by the Bankruptcy Court without the express prior written consent of the Agents and the Required Lenders, (A) to permit any administrative expense or any claim (now existing or ...
	(vi) an order with respect to any of the Chapter 11 Cases shall be entered by the Bankruptcy Court converting such Chapter 11 Case to a case under Chapter 7 of the Bankruptcy Code;
	(vii) an order shall be entered by the Bankruptcy Court confirming a plan of reorganization in any of the Chapter 11 Cases which does not (i) contain a provision for termination of the Total Commitment and payment in full in cash of (A) all Obligation...
	(viii) an order shall be entered by the Bankruptcy Court dismissing any of the Chapter 11 Cases which does not contain a provision for termination of the Total Commitment and payment in full in cash of (A) all Obligations of the Loan Parties hereunder...
	(ix) an order shall be entered by the Bankruptcy Court terminating, or the termination, of the exclusivity period of the Loan Parties under Section 1121 of the Bankruptcy Code to file a plan in the Chapter 11 Cases;
	(x) any Loan Party shall take any action, including the filing of an application, motion or other pleading, in support of any of the events or actions set forth under clauses (i) through (ix) above, or any other Person (other than any of the Loan Part...
	(xi) an order shall be entered by the Bankruptcy Court granting relief from the automatic stay to any creditor of any Loan Party with respect to any claim (other than a claim for personal injury that is covered by liability insurance) against one or m...
	(xii) if any material property of any Loan Party is sold without the express written consent of the Agents and the Required Lenders (other than pursuant to the Asset Purchase Agreement);
	(xiii) without the prior written consent of the Agents and the Required Lenders, any Loan Party shall take any action, including the filing of an application, motion or other pleading, requesting or seeking authority for any Loan Party (A) to obtain a...
	(xiv) (A) any Loan Party shall attempt to, or any representative of the Loan Parties’ estates files an action to, (1) invalidate, reduce or otherwise impair the Liens or security interests of the Collateral Agent and/or any Lender’s claims or rights a...
	(xv) if any Loan Party commences, or seeks leave to commence, any action against any of the Pre-Petition Agents, Pre-Petition Lenders or their respective agents, advisors or employees, challenging the validity, perfection, priority, extent or enforcea...
	(xvi) the determination of any Loan Party, whether by vote of such Loan Party’s Board of Directors or otherwise, to employ an agent or other third party (other than Guggenheim) to conduct any sales of all or substantially all of such Loan Party’s asse...
	(xvii) any Loan Party shall fail to comply with or achieve any Sale Milestone;
	(xviii) immediately upon consummation of the Sale, the Obligations are not paid in full;
	(xix) any Loan Party makes any disbursement not in accordance with or set forth in the Budget subject to all permitted variances herein;
	(xx) an order shall be entered by the Bankruptcy Court amending, supplementing or otherwise modifying, or the filing by any Loan Party of an application, motion, pleading or notice seeking the amendment, supplement or other modification of or appeal a...
	(xxi) except with respect to payments as permitted by any order of the Bankruptcy Court approving a “first day” motion (and included in the Budget), an order shall be entered by the Bankruptcy Court permitting the payment of, or granting adequate prot...
	(xxii) this Agreement, the DIP Orders or any other Loan Document, shall for any reason fail or cease to create a valid and perfected and, except to the extent permitted by the terms hereof or thereof, first priority Lien in favor of the Collateral Age...
	(xxiii) any other “Event of Default” under and as defined in the Interim DIP Order or the Final DIP Order, as the case may be, shall have occurred;


	Section 7.02 Remedies on Default.
	Section 7.03 Application of Proceeds.
	(a) FIRST, ratably to pay the Obligations in respect of any Credit Party Expenses, indemnities and other amounts then due to the Agents until paid in full in cash;
	(b) SECOND, ratably to pay any Credit Party Expenses, indemnities and fees then due to the Lenders until paid in full in cash;
	(c) THIRD, ratably to pay interest accrued in respect of the Obligations until paid in full in cash;
	(d) FOURTH, ratably to pay principal due in respect of the Loans until paid in full in cash; and
	(e) FIFTH, to such other Person entitled thereto under Applicable Law.


	Article VIII  THE AGENTS
	Section 8.01 Appointment and Administration by Administrative Agent.
	Section 8.02 Appointment of Collateral Agent.
	Section 8.03 Sharing of Excess Payments.
	Section 8.04 Agreement of Applicable Lenders.
	Section 8.05 Liability of Agents.
	(a) The Agents, when acting on behalf of the Credit Parties, may execute any of their respective duties under this Agreement by or through any of its officers, agents and employees, and no Agent nor its respective directors, officers, agents or employ...
	(b) The Agents may execute any of their duties under this Agreement or any other Loan Document by or through its agents or attorneys-in-fact, and shall be entitled to the advice of counsel concerning all matters pertaining to its rights and duties her...
	(c) None of the Agents nor any of their respective directors, officers, employees, or agents shall have any responsibility to any Loan Party on account of the failure or delay in performance or breach by any other Credit Party (other than by each such...
	(d) The Agents shall be entitled to rely, and shall be fully protected in relying, upon any notice, consent, certificate, affidavit, or other document or writing believed by them to be genuine and correct and to have been signed, sent or made by the p...

	Section 8.06 Notice of Default.
	Section 8.07 Credit Decisions.
	Section 8.08 Reimbursement and Indemnification.
	Section 8.09 Rights of Agents.
	Section 8.10 Notice of Transfer.
	Section 8.11 Successor Agents.
	Section 8.12 Relation Among the Lenders.
	Section 8.13 Reports and Financial Statements.
	(a) agrees to furnish the Administrative Agent on the first day of each month with a summary of all Other Liabilities due or to become due to such Lender;
	(b) is deemed to have requested that the Administrative Agent furnish such Lender, promptly after they become available, copies of Variance Reports and all commercial finance examinations and appraisals of the Collateral received by the Administrative...
	(c) expressly agrees and acknowledges that the Administrative Agent (i) makes no representation or warranty as to the accuracy of the Reports, and (ii) shall not be liable for any information contained in any Report;
	(d) expressly agrees and acknowledges that the Reports are not comprehensive audits or examinations, that the Administrative Agent or any other party performing any audit or examination will inspect only specific information regarding the Loan Parties...
	(e) agrees to keep all Reports confidential in accordance with Section 9.15; and
	(f) without limiting the generality of any other indemnification provision contained in this Agreement, agrees:  (i) to hold the Administrative Agent and any such other Lender preparing a Report harmless from any action the indemnifying Lender may tak...

	Section 8.14 Agency for Perfection.
	Section 8.15 Delinquent Lender.
	(a) If for any reason any Lender shall fail or refuse to abide by its obligations under this Agreement, including without limitation its obligation to make available to Administrative Agent its Commitment Percentage of the Loan, expenses or setoff (a ...
	(b) Each Delinquent Lender shall indemnify the Administrative Agent and each non-delinquent Lender from and against any and all loss, damage or expenses, including but not limited to reasonable attorneys’ fees and funds advanced by the Administrative ...


	Article IX  MISCELLANEOUS
	Section 9.01 Notices.
	(a) if to any Loan Party, to it c/o Limited Stores, LLC, 7775 Walton Parkway, New Albany, OH 43054, Attention: Timothy D. Boates (email tboates@rasmanagement.com) with a copy to Klehr | Harrison | Harvey | Branzburg LLP, 919 Market Street, Suite 1000,...
	(b) if to the Administrative Agent or the Collateral Agent, to Cerberus Business Finance, LLC, 875 Third Avenue, New York, New York 10022, Attention:  Joseph Naccarato (Facsimile (212) 891-1541 (E-Mail jnaccarato@cerberuscapital.com), with a copy to K...
	(c) if to any other Credit Party, to it at its address (or facsimile number or electronic mail address) set forth on the signature pages hereto or on any Assignment and Acceptance.

	Section 9.02 Waivers; Amendments.
	(a) No failure or delay by any Credit Party in exercising any right or power hereunder or under any other Loan Document shall operate as a waiver thereof, nor shall any single or partial exercise of any such right or power, or any abandonment or disco...
	(b) Except as otherwise specifically provided herein, neither this Agreement nor any other Loan Document nor any provision hereof or thereof may be waived, amended or modified except, in the case of this Agreement, pursuant to an agreement or agreemen...
	(i) Increase the Commitment of any Lender without the prior written consent of such Lender;
	(ii) Reduce the principal amount of any Obligation or reduce the rate of interest there      on (other than the waiver of the Default Rate), or reduce any fees payable under the Loan Documents without the prior written consent of the Lenders affected ...
	(iii) Without prior written Unanimous Consent,
	(A) postpone the scheduled date of payment of the principal amount of any Obligation, or any interest thereon, or any fees payable under the Loan Documents, or reduce the amount of, waive or excuse any such payment, or postpone the expiration of the C...
	(B) except for Permitted Dispositions, release any material portion of the Collateral from the Liens granted under the Loan Documents;
	(C) increase the Total Commitment;
	(D) except in connection with any Permitted Disposition, release any Loan Party from its obligations under any Loan Document, or limit its liability in respect of such Loan Document;
	(E) change Section 2.12(f) or Section 7.03;
	(F) subordinate the Obligations hereunder or the Liens granted hereunder or under the other Loan Documents, to any other Indebtedness or Lien, as the case may be; or
	(G) change any of the provisions of this Section 9.02 or the definition of “Required Lenders” or any other provision of any Loan Document specifying the number or percentage of Lenders required to waive, amend or modify any rights thereunder or make a...

	(iv) Without prior written consent of the Agents, affect the rights or duties of the Agents.

	(c) No notice to or demand on any Loan Party shall entitle any Loan Party to any other or further notice or demand in the same, similar or other circumstances. Each holder of a Note shall be bound by any amendment, modification, waiver or consent auth...

	Section 9.03 Expenses; Indemnity; Damage Waiver.
	(a) The Loan Parties shall jointly and severally pay all Credit Party Expenses on demand and without further notice (other than as provided in, and in accordance with, the DIP Orders, as applicable).  Without limitation of the foregoing or any other p...
	(b) The Loan Parties shall, jointly and severally, indemnify the Credit Parties and each of their Subsidiaries and Affiliates, and each of their respective stockholders, directors, officers, employees, agents, attorneys, and advisors of any of the for...
	(c) No party to this Agreement shall assert and, to the extent permitted by Applicable Law, such party hereby waives, any claim against any other party to this Agreement or any Indemnitee, on any theory of liability, for special, indirect, consequenti...
	(d) The provisions of this Section 9.03 shall remain operative and in full force and effect regardless of the termination of this Agreement, the consummation of the transactions contemplated hereby, the repayment of any of the Obligations, the invalid...

	Section 9.04 Successors and Assigns.
	(a) The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns (including, except for the right to request and receive Loans, any trustee succeeding to the rights o...
	(b) Any Lender may, with the consent of the Administrative Agent, assign to one or more Persons (other than  Loan Party, the Sponsor or a Sponsor Affiliated Lender)  all or a portion of its rights and obligations under this Agreement (including all or...
	(c) The Administrative Agent, acting for this purpose as an agent of the Loan Parties, shall maintain at one of its offices in New York, New York, a copy of each Assignment and Acceptance delivered to it and a register (the “Register”) for the recorda...
	(d) Upon its receipt of a duly completed Assignment and Acceptance executed by an assigning Lender and an assignee, the processing and recordation fee referred to in Section 9.04(b) and any written consent to such assignment required by Section 9.04(a...
	(e) Any Lender may, without the consent of the Loan Parties or any other Person, sell participations to one or more banks or other entities (a “Participant”), excluding any Loan Party, any Sponsor or any Sponsor Affiliated Lender, in all or a portion ...
	(i) such Lender’s obligations under this Agreement and the other Loan Documents shall remain unchanged;
	(ii) such Lender shall remain solely responsible to the other parties hereto for the performance of such obligations;
	(iii) the Loan Parties and other Credit Parties shall continue to deal solely and directly with such Lender in connection with such Lender’s rights and obligations under this Agreement;
	(iv) any agreement or instrument pursuant to which a Lender sells a participation in the Commitments or the such Lender’s portion of the Loan which provides that such Lender shall retain the sole right to enforce the Loan Documents and to approve any ...
	(v) subject to clauses (viii) and (ix) of this Section 9.04(e), the Loan Parties agree that each Participant shall be entitled to the benefits of Section 2.09 and Section 2.17 to the same extent as if it were a Lender and had acquired its interest by ...
	(vi) to the extent permitted by law, each Participant also shall be entitled to the benefits of Section 9.08 as though it were a Lender so long as such Participant agrees to be subject to Section 2.16 as though it were a Lender;
	(vii) only with respect to Registered Loans, each Lender, acting for this purpose as an agent of the Loan Parties, shall maintain at its offices a record of each agreement or instrument effecting any participation and a register (each a “Participation...
	(viii) a Participant shall not be entitled to receive any greater payment under Section 2.09 or Section 2.17 than the applicable Lender would have been entitled to receive with respect to the participation sold to such Participant, unless the sale of ...
	(ix) a Participant that would be a Non-U.S. Lender if it were a Lender shall not be entitled to the benefits of Section 2.17 unless the Lead Borrower is notified of the participation sold to such Participant and such Participant agrees, for the benefi...

	(f) Any Credit Party may at any time pledge or assign a security interest in all or any portion of its rights under this Agreement to secure obligations of such Credit Party, including any pledge or assignment to secure obligations to any of the twelv...
	(g) The Loan Parties authorize each Credit Party to disclose to any Participant or assignee and any prospective Participant or assignee, subject to the provisions of Section 9.15, any and all financial information in such Credit Party’s possession con...

	Section 9.05 Survival.
	Section 9.06 Counterparts; Integration; Effectiveness.
	Section 9.07 Severability.
	Section 9.08 Right of Setoff.
	Section 9.09 Governing Law; Jurisdiction; Consent to Service of Process; Venue.
	(a) THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK, WITHOUT GIVING EFFECT TO THE CONFLICTS OF LAWS PRINCIPLES THEREOF, AND, AS MAY BE APPLICABLE, THE BANKRUPTCY CODE.
	(b) EACH OF THE PARTIES HERETO AGREES THAT ANY LEGAL ACTION OR PROCEEDING WITH RESPECT TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT SHALL BE BROUGHT IN THE BANKRUPTCY COURTS OF THE STATE OF DELAWARE, AND, BY EXECUTION AND DELIVERY OF THIS AGREEMENT, E...
	(c) EACH PARTY HEREBY IRREVOCABLY CONSENTS TO THE SERVICE OF ANY AND ALL LEGAL PROCESS, SUMMONS, NOTICES, AND DOCUMENTS IN ANY SUIT, ACTION, OR PROCEEDING BROUGHT IN THE UNITED STATES OF AMERICA ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR A...
	(d)  EACH LOAN PARTY HEREBY EXPRESSLY AND IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE TO THE JURISDICTION OR LAYING OF VENUE OF ANY SUCH LITIGATION BROUGHT IN ANY SUCH COURT REFERRED TO ...

	Section 9.10 WAIVER OF JURY TRIAL.
	Section 9.11 Press Releases and Related Matters.
	Section 9.12 Headings.
	Section 9.13 Interest Rate Limitation.
	Section 9.14 Additional Waivers.
	(a) The Obligations are the joint and several obligation of each Loan Party.  To the fullest extent permitted by Applicable Law, the obligations of each Loan Party hereunder shall not be affected by (i) the failure of any Credit Party to assert any cl...
	(b) The obligations of each Loan Party to pay the Obligations in full hereunder shall not be subject to any reduction, limitation, impairment or termination for any reason (other than the payment in full in cash of the Obligations after the terminatio...
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