
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION - DAYTON 

In Re: 

Lofino Properties, LLC, 

    Debtor. 

) 

) 

) 

) 

) 

) 

) 

Case No. 13-34099 

 

(Substantively Consolidated) 
1
 

 

Chapter 11 

(Judge Lawrence S. Walter) 

 

ORDER CONFIRMING SECOND AMENDED PLAN OF REORGANIZATION FOR 

LOFINO PROPERTIES, LLC AND SOUTHLAND 75, LLC 

[RELATED DOC. NO. 315] 

This matter came for hearing before the Court on the Second Amended Plan of 

Reorganization of Lofino Properties, LLC and Southland 75, LLC dated August 25, 2014 

[L.Doc. 315]
2
 (as amended, the “Plan”) filed by Henry E. Menninger, Jr., Chapter 11 Trustee for 

Lofino Properties, LLC  and Southland 75, LLC (the “Trustee”), and First Financial Bank, NA 

                                                 
1
 In re Southland 75, LLC, case no. 13-34100, substantively consolidated into lead case no. 13-34099.  Documents 

filed in the individual cases shall be cited by their respective docket numbers, L.Doc. __ for documents previously 

filed in In re Lofino Properties, LLC, case no. 13-34099, and S.Doc. __ for documents previously filed in In re 

Southland 75, LLC, case no. 13-34100. 

 
2
  Terms not otherwise defined herein shall have the meanings set forth in the Plan. 

________________________________________________________________

Dated: October 16, 2014

IT IS SO ORDERED.

This document has been electronically entered in the records of the United
States Bankruptcy Court for the Southern District of Ohio.

Case 3:13-bk-34099    Doc 355    Filed 10/16/14    Entered 10/17/14 08:29:14    Desc Main
 Document      Page 1 of 78



2 

(“First Financial,” and collectively with the Trustee, the “Plan Proponents”) on September 30, 

2014 at 10:30 a.m. (the “Confirmation Hearing”). 

After considering (i) the Memorandum of Law in Support of Confirmation of First 

Amended Plan of Reorganization for Lofino Properties, LLC and Southland 75, LLC [L. Doc. 

304], (ii) the Memorandum in Support of Confirmation of Second Amended Plan of 

Reorganization for Lofino Properties, LLC and Southland 75, LLC [L. Doc. 336]; (iii) the 

Certification of Acceptance or Rejection of Ballots [L. Doc. 300], (iv) the withdrawal at, or prior 

to, the Confirmation Hearing of all filed objections to confirmation (L. Docs. 276, 286, and 288), 

(v) the arguments and proffers of counsel made at the Confirmation Hearing, and (vi) the entire 

record in this chapter 11 case, and for the reasons stated orally and recorded in open court that 

shall constitute the rulings, findings of fact, and conclusions of law of the Court and by this 

reference specifically incorporated herein,
3
 the Court finds and concludes that (a) the Plan has 

been proposed in good faith and meets all of the requirements of Sections 1123, 1126, and 1129 

of the Bankruptcy Code other than 1129(a)(8), (b) the Plan is fair and equitable and does not 

discriminate unfairly with respect to each class of claims or interests that is impaired under and 

has not accepted the Plan, and (c) the Disclosure Statement contains adequate information as 

contemplated under Section 1125 of the Bankruptcy Code and should be finally approved, and 

(d) the Plan should be confirmed. Accordingly, the Court 

FINDS, CONCLUDES, ORDERS, AND DECREES AS FOLLOWS: 

1. Confirmation of the Plan.  The Plan, a copy of which is attached hereto and 

incorporated by reference, with any modifications and clarifications embodied in this Order, is 

hereby confirmed pursuant to Section 1129 of the Bankruptcy Code.  All terms of the Plan and 

                                                 
3
 If any finding of fact herein is actually a conclusion of law, or if any conclusion of law set forth herein is actually a 

finding of fact, then it shall be deemed to be such.   
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all exhibits thereto, and all relevant and necessary documents, shall be effective and binding 

following the entry of the Confirmation Order and on the Effective Date. The failure to reference 

or discuss any particular provision of the Plan in this Confirmation Order shall have no effect on 

this Court’s approval and authorization of, or the validity, binding effect, and enforceability of, 

such provision, and each provision is authorized and approved and shall have the same validity, 

binding effect, and enforceability as every other provision of the Plan, whether or not mentioned 

in this Confirmation Order.  If any inconsistency exists between the Plan and this Confirmation 

Order, the terms of this Confirmation Order are controlling. 

2. Transmittal of Plan and Disclosure Statement.  The Disclosure Statement, the 

Joint Plan of Reorganization for Lofino Properties, LLC and Southland 75, LLC [L. Doc. 170] 

(the “First Plan”), and a Ballot were transmitted to creditors in all of the Classes identified in the 

First Plan. The transmittal of the foregoing materials was conducted in accordance with 

Bankruptcy Rule 3017(d), the Order Approving Disclosure Statement [L. Doc. 245] (the 

“Disclosure Statement Order”), and the Amended Order Setting Hearing on Confirmation of 

Plan and Fixing Time for Filing Acceptances or Rejections of Plan [L. Doc. 250] (the 

“Solicitation Order”).  Additionally, as evidenced by the Certificate of Mailing of (1) Notice of 

Filing Second Amended Joint Plan of Reorganization for Lofino Properties, LLC and Southland 

75, LLC, and (2) Trustee's Motion Pursuant to 11 U.S.C. § 363 and Bankruptcy Rule 9019 for 

(A) Authority to Sell to Breads of the World, LLC the Real Property Subject to Lease of Breads 

of the World, LLC And Cub Foods II, Free and Clear of Liens, Claims, and Interests; (B) 

Approval of Settlements; and (C) Related Relief [L. Doc. 318], the Plan Proponents served clean 

and redline versions of the Plan on all creditors and parties in interest. 
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3. Ballot Report.   The Trustee filed a Certification of Acceptance or Rejection of 

Ballots [L. Doc. 300], which reflects the acceptances and rejections of each Class that voted to 

accept or reject the Plan as of the commencement of the Confirmation Hearing. 

4. Jurisdiction and Venue.  The Court has jurisdiction over this Chapter 11 Case 

under 28 U.S.C. § 157 and 1334. This matter constitutes a core proceeding under 28 U.S.C. § 

157(b)(2). Venue in this Court is proper under 28 U.S.C. §§ 1408 and 1409. 

5. Judicial Notice.  In connection with the Confirmation Hearing, the Court takes 

judicial notice of the record of this Chapter 11 Case, including, without limitation, all pleadings 

and other documents filed, all orders entered, and all evidence and arguments made, proffered, or 

adduced at, the hearings held before the Court during the pendency of this Chapter 11 Case 

6. Oral Findings of Fact and Conclusions of Law Incorporated.  All oral findings 

of fact and conclusions of law entered by the Court at the Confirmation Hearing are incorporated 

herein by this reference and are made a part hereof, in accordance with Bankruptcy Rule 7052. 

7. Transmittal and Mailing of Materials; Notice.  In accordance with Bankruptcy 

Rule 2002, the Court finds and concludes that adequate and sufficient notice of the time for filing 

objections to the Plan was provided to the holders of claims and interests in accordance with the 

procedures set forth in the Solicitation Order and the Order Setting Hearing and Requiring 

Filings [L. Doc. 323]. The Disclosure Statement, Original Plan, Ballots, and Disclosure 

Statement Order were transmitted and served in substantial compliance with the Solicitation 

Order and the Bankruptcy Rules and such transmittal and service were adequate and sufficient. 

Adequate and sufficient notice of the Confirmation Hearing and other deadlines and matters set 

forth in the Disclosure Statement Order, the Solicitation Order, and the Order Setting Hearing 

and Requiring Filings [L. Doc. 323] was given in compliance with the Bankruptcy Code, the 
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Bankruptcy Rules, the Local Rules of Bankruptcy Procedure, and Orders of this Court.  All 

creditors and parties in interest had the opportunity to appear and be heard at the Confirmation 

Hearing. 

8. Solicitation.  In accordance with Section 1126(b) of the Bankruptcy Code, the 

Court finds and concludes that: (a) the solicitation of votes to accept or reject the First Plan 

complied with all applicable non-bankruptcy law, rules and regulations governing the adequacy 

of disclosure in connection with the solicitation; and (b) the solicitation was conducted after 

disclosure of adequate information, as defined in Section 1125(a) of the Bankruptcy Code. 

9. Impaired Classes Under the Plan.  Classes S-1, S-2, S-3, U, C, and E-1 

(collectively, the “Impaired Classes”) are impaired under the Plan as the term “impaired” is 

defined in Section 1124 of the Bankruptcy Code. Accordingly, the Impaired Classes are entitled 

to submit votes to accept or reject the Plan. 

10. Burden of Proof.  The Plan Proponents have met their burden of proving all of 

the elements of Sections 1129(a) and 1129(b) of the Bankruptcy Code. 

11. The Plan Complies with Section 1123 of the Bankruptcy Code (11 U.S.C. § 

1123).  The Plan complies with Section 1123 of the Bankruptcy Code, and (a) designates Classes 

of Claims, other than Claims of a kind specified in Sections 507(a)(2), (3), and (8) of the 

Bankruptcy Code, and Classes of Interests; (b) specifies any Class of Claims or Interests that is 

not impaired under the Plan; (c) specifies the treatment of any Class of Claims or Interests that is 

impaired under the Plan; (d) provides the same treatment for each Claim or Interest of a 

particular Class, unless the holder of a particular Claim or Interest has agreed to less favorable 

treatment of its particular Claim or Interest; (e) provides adequate means for the Plan’s 

implementation; (f) contains only provisions that are consistent with the interests of creditors and 

Case 3:13-bk-34099    Doc 355    Filed 10/16/14    Entered 10/17/14 08:29:14    Desc Main
 Document      Page 5 of 78



6 

equity security holders and with public policy with respect to the manner of selection of any 

officer, director, or trustee under the Plan and any successor to such officer, director, or trustee; 

and (g) its provisions are appropriate and consistent with the applicable provisions of the 

Bankruptcy Code. 

12. The Plan Complies with the Bankruptcy Code (11 U.S.C. § 1129(a)(1)).  The 

Plan complies with all applicable provisions of the Bankruptcy Code, thereby satisfying Section 

1129(a)(1) of the Bankruptcy Code. 

13. Plan Proponents’ Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(1) 

and (2)).  The Plan and the Plan Proponents have complied with the applicable provisions of the 

Bankruptcy Code, thereby satisfying Sections 1129(a)(1) and 1129(a)(2) of the Bankruptcy 

Code.  Specifically, the Debtors are proper debtors under Section 1109 of the Bankruptcy Code, 

and the Plan Proponents are proper proponents of the Plan under Section 1121(c) of the 

Bankruptcy Code. 

14. Plan Proposed in Good Faith (11 U.S.C. § 1129(a)(3)).  Plan Proponents have 

proposed the Plan in good faith and not by any means forbidden by law, thereby satisfying 

Section 1129(a)(3) of the Bankruptcy Code. In determining that the Plan has been proposed in 

good faith, the Court has examined the totality of the circumstances surrounding the filing of the 

Chapter 11 Case and the formulation of the Plan.  The Chapter 11 Case was filed, and the Plan 

was proposed, with the legitimate and honest purpose of maximizing the value of the Debtors’ 

assets and the recovery to creditors under the circumstances of the Chapter 11 Case. 

15. Payments for Services or Costs and Expenses (11 U.S.C. § 1129(a)(4)).  Any 

payment made or to be made by the Trustee or Reorganized Lofino for services or for costs and 

expenses in connection with the Chapter 11 Case, including all administrative expense claims 
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under Section 503 of the Bankruptcy Code, or in connection with the Plan and incident to the 

Chapter 11 Case, has been approved by, or is subject to the approval of, the Court as reasonable, 

thereby satisfying Section 1129(a)(4) of the Bankruptcy Code. 

16. Directors and Officers (11 U.S.C. § 1129(a)(5)). The Plan Proponents have 

complied with Section 1129(a)(5) of the Bankruptcy Code by disclosing in the Disclosure 

Statement the identity of all individuals proposed to serve, after confirmation of the Plan, as 

directors and officers of Reorganized Lofino or as Liquidating Trustee.  At the Confirmation 

Hearing, it was clarified that the entity known as Lofino’s Food Stores, Inc.
4
 will be engaged by 

Reorganized Lofino to manage the day-to-day operations of the First Financial Property, and that 

all references to Lofino Food Stores, LLC in documents that implement the Plan will be 

corrected to Lofino’s Food Stores, Inc. 

17. No Government Regulation of Rates (11 U.S.C. § 1129(a)(6)).  Section 

1129(a)(6) of the Bankruptcy Code is satisfied because the businesses of the Debtors are not 

subject to governmental regulation of rates. 

18. Best Interests Test (11 U.S.C. § 1129(a)(7)).  The Plan satisfies Section 

1129(a)(7) of the Bankruptcy Code.  The Liquidation Analysis attached as Exhibit “D” to the 

Disclosure Statement and evidence proffered at the Confirmation Hearing establish that each 

holder of a Claim in an Impaired Class that has not accepted the Plan will receive or retain under 

the Plan, on account of such Claim, property of a value, as of the effective date of the Plan (the 

“Effective Date”), that is not less than the amount that it would receive if the Debtors were 

liquidated under Chapter 7 of the Bankruptcy Code on such date. 

                                                 
4
 The Supplement to First Amended Joint Plan of Reorganization for Lofino Properties, LLC and Southland 75, LLC 

erroneously listed that entity as Lofino Food Stores, LLC. 
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19. Treatment of Administrative and Priority Tax Claims and Other Priority 

Claims (11 U.S.C. § 1129(a)(9)).  The treatment of Administrative Claims and other Priority 

Claims under the Plan satisfies the requirements of Sections 1129(a)(9)(A) and 1129(a)(9)(B) of 

the Bankruptcy Code, as applicable, and the treatment of Priority Tax Claims under the Plan 

satisfies Section 1129(a)(9)(C) of the Bankruptcy Code. 

20. Acceptance by Impaired Class (11 U.S.C. § 1129(a)(10)).  Class S-1 voted to 

accept the First Plan and has consented to the modifications of the Plan.  As a result, at least one 

Impaired Class has voted to accept the Plan, which was determined without including any 

acceptance of the Plan by any insider, satisfying the requirement of Section 1129(a)(10) of the 

Bankruptcy Code. 

21. Feasibility (11 U.S.C. § 1129(a)(11)).  The Plan satisfies Section 1129(a)(11) of 

the Bankruptcy Code. The evidence proffered at the Confirmation Hearing establishes that the 

Plan is feasible and that, except as provided in the Plan, confirmation of the Plan is not likely to 

be followed by the liquidation or further financial reorganization of the Debtors. 

22. Payment of Fees (11 U.S.C. § 1129(a)(12)).  To the extent that all fees payable 

to the United States Trustee under 28 U.S.C. §1930(a)(6) have not been paid, the Plan provides 

for the payment of all such fees on the Effective Date of the Plan and as they come due after the 

Effective Date. After the Effective Date and until entry of the final decree, the Liquidating Trust 

shall be responsible for paying all quarterly fees under 28 U.S.C. § 1930(a)(6).  Reorganized 

Lofino shall make distributions to the Liquidating Trust for payment of such fees, as necessary.  

After the Effective Date, Reorganized Lofino and the Liquidating Trustee will provide joint 

quarterly reports in compliance with applicable law to the United States Trustee’s office 
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reflecting all disbursements, both by the Reorganized Lofino in the ongoing operation of the 

business and by the Liquidating Trust in the administration of the Liquidating Trust. 

23. Continuation of Retiree Benefits (11 U.S.C. § 1129(a)(13)).  No retiree benefits, 

as that term is defined in Section 1114 of the Bankruptcy Code, exist in the Chapter 11 Case, 

making Section 1129(a)(l3) of the Bankruptcy Code inapplicable. The Plan thus satisfies Section 

1129(a)(13) of the Bankruptcy Code. 

24. Principal Purpose of Plan (11 U.S.C. § 1129(d)).  The principal purpose of the 

Plan is not the avoidance of taxes or the avoidance of the application of Section 5 of the 

Securities Act of 1933, and there has been no objection filed by any governmental unit asserting 

such avoidance. Accordingly, the Plan complies with Section 1129(d) of the Bankruptcy Code. 

25. Modifications to the Plan.  The modifications to the Plan as shown in the redline 

version of the Plan filed with the Court and served on all creditors and parties in interest 

constitute technical changes or changes with respect to particular Claims by agreement with or 

that improve the treatment of the Holders of such Claims, and do not effect a material and 

adverse change in the treatment of any Claims or Interests. The modifications to the Plan do not 

adversely change the treatment of the Holder of any Claim or Interest who has not accepted in 

writing the modification.  Accordingly, pursuant to Bankruptcy Rule 3019, such modifications 

do not require additional disclosure under Section 1125 of the Bankruptcy Code, nor re-

solicitation of votes under Section 1126 of the Bankruptcy Code, nor do they require that holders 

of Claims be afforded an opportunity to change previously cast Ballots with respect to the Plan, 

and the Plan is deemed accepted by the Holders of all Claims and Interests who accepted the 

Plan prior to the modifications. 
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26. Good Faith Solicitation (11 U.S.C. §1125(e)). The Plan Proponents and their 

respective attorneys have solicited votes to accept or reject the Plan in good faith and in 

compliance with the applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, and 

the Disclosure Statement Order, and are, therefore, entitled to the protections afforded by Section 

1125(e) of the Bankruptcy Code. 

27. Executory Contracts.  The Plan Proponents have exercised reasonable business 

judgment in determining to assume or reject the executory contracts and unexpired 

nonresidential real property leases set forth in Article VII.A of the Plan (collectively, the 

“Assumed Contracts”). The Assumed Contracts shall be deemed assumed by Reorganized 

Lofino as of the Effective Date, and the entry of the Confirmation Order shall constitute approval 

of any such assumptions pursuant to Sections 365(a) and 1123 of the Bankruptcy Code.  The 

Court finds that the Plan Proponents have provided adequate assurance of future performance 

with respect to all Assumed Contracts.  The entry of this Confirmation Order constitutes 

approval of all such assumptions of all Assumed Contracts pursuant to Sections 365(a) and 1123 

of the Bankruptcy Code.  As of the Effective Date, all Assumed Contracts shall be assigned and 

transferred to, and remain in full force and effect for the benefit of, the Reorganized Lofino, 

notwithstanding any provision in any such Assumed Contract (including those described in 

Sections 365(b)(2) and 365(f) of the Bankruptcy Code) that prohibits such assignment or transfer 

or that enables or requires termination of such Assumed Contract. Reorganized Lofino’s 

remaining obligations arising from each such Assumed Contract shall therefore be limited solely 

to, from the Effective Date and thereafter, any future performance thereunder and obligations 

arising therefrom. 
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The foregoing notwithstanding, if BOW Sugarcreek LLC purchases the Panera Parcel 

and Cub Foods II, as contemplated by the Breads of the World Settlement Order, then the pre-

petition lease between Breads of the World, L.L.C. and Lofino Properties shall be assumed and 

shall be assigned to BOW Sugarcreek LLC in conjunction with, and documented as part of, those 

purchase transactions, with any defaults thereunder by either party to be deemed cured in full as 

of such assumption and assignment.  If BOW Sugarcreek LLC does not complete such 

purchases, then the pre-petition lease between Breads of the World, L.L.C. and Lofino Properties 

shall be deemed assumed by the Trustee and assigned to Reorganized Lofino and any default 

cured without further action by the Trustee or payment to Breads of the World, L.L.C., other 

than any amount that may be due to Breads of the World, L.L.C. as a result of the reconciliation 

of common area maintenance, insurance, tax, and similar charges due for 2013 under the lease 

between Breads of the World, L.L.C. and Lofino Properties. 

28. Conditions to Confirmation.  Any conditions to confirmation set forth in Article 

V.A of the Plan have been satisfied, waived, or will be satisfied by entry of the Confirmation 

Order, provided, however, that the occurrence of the Effective Date is subject to satisfaction or 

waiver, as applicable, of the conditions to the Effective Date set forth in Article V.B of the Plan. 

29. Retention of Jurisdiction.  The Court’s retention of jurisdiction as set forth in 

Article X of the Plan comports with the parameters contained in 28 U.S.C. § 157 and is to be 

interpreted as broadly as possible. Without limiting the provisions of Article X, the Court’s 

retention of jurisdiction includes jurisdiction over all matters and parties in connection with 

objections to claims and the pursuit, litigation, and recovery of avoidance actions, surcharge 

claims, fraudulent transfers, and all other claims or causes of action available to the Trustee or 

the Debtors’ estates. 
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30. Preservation of Causes of Action.  Each Cause of Action of a Debtor or the 

Trustee, including the Causes of Action listed on Exhibit XII.B of the Plan, shall be preserved 

and, along with the exclusive right to enforce such Cause of Action, shall vest exclusively in the 

Liquidating Trust as of the Effective Date. Unless a Cause of Action is expressly waived, 

relinquished, released, or compromised in the Plan or by an order of the Bankruptcy Court, the 

Trustee expressly reserves such Cause of Action for later adjudication and, accordingly, no 

doctrine of res judicata, collateral estoppel, issue preclusion, claim preclusion, estoppel (judicial, 

equitable, or otherwise), laches, or other preclusion doctrine shall apply to such Cause of Action 

as a consequence of the Confirmation of the Plan. No Person may rely on the absence of a 

specific reference in the Plan or the Disclosure Statement to any Cause of Action against them as 

an indication that the Trustee or Liquidating Trust will not pursue such Cause of Action. 

31. Exemption From Certain Transfer Taxes (11 U.S.C. §1146).  Pursuant to 

Section 1146(a) of the Bankruptcy Code, the issuance, transfer, or exchange of notes or equity 

securities under the Plan, the creation of any mortgage, deed of trust, or other security interest, 

the making or assignment of any lease or sublease, or the making or delivery of any deed or 

other instrument of transfer under, in furtherance of, or in connection with the Plan, shall not be 

subject to any stamp, real estate transfer, mortgage recording, or similar tax. 

32. Discharge of Claims and Termination of Interests (11 U.S.C. § 1141).  

Pursuant to and to the fullest extent permitted by the Bankruptcy Code, except as otherwise 

specifically provided in the Plan or the Confirmation Order, the treatment of Claims and Interests 

under the Plan shall be in full and final satisfaction, settlement, release, discharge, and 

termination, as of the Effective Date, of all Claims of any nature whatsoever, whether known or 

unknown, against, and Interests in, the Debtors, any property of the Estate, Reorganized Lofino, 
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or any property of Reorganized Lofino that arose prior to the Confirmation Date, including all 

Claims of the kind specified in Sections 502(g), 502(h), or 502(i) of the Bankruptcy Code, in 

each case whether or not: (a) a Proof of Claim or Interest based upon such Claim, debt, right, or 

Interest is filed or deemed filed pursuant to Section 501 of the Bankruptcy Code; (b) a Claim or 

Interest based upon such Claim, liability, obligation, or Interest is Allowed pursuant to Section 

502 of the Bankruptcy Code; or (c) the Holder of such a Claim, liability, obligation or Interest 

has accepted the Plan. Except as otherwise provided herein, any default by the Debtors with 

respect to any Claim that existed immediately prior to or on account of the filing of the Chapter 

11 Case shall be deemed cured on the Effective Date. 

33. Injunction.  Except as otherwise expressly provided in the Plan or this 

Confirmation Order, the satisfaction, release, and discharge pursuant to Article XI of the Plan 

shall also act as a permanent injunction against any Person who has held, holds, or may hold 

Claims or Interests against commencing or continuing any action, employment of process or act 

to collect, enforce, offset, recoup, or recover any Claim or Cause of Action satisfied, released, or 

discharged under the Plan or the Confirmation Order to the fullest extent authorized or provided 

by the Bankruptcy Code, including to the extent provided for or authorized by Sections 524 and 

1141 thereof. 

34. Debtors’ Release.  In consideration of the treatment provided under the Plan, 

upon the Effective Date, the Debtors, and the Estate (collectively the “Releasors” and each 

individually a “Releasor”) shall be deemed to have released, remised, and forever discharged the 

Plan Proponents and all of their respective officers, directors, members, employees, and other 

agents, financial advisors, attorneys, and accountants (each hereinafter a “Released Party” and, 

collectively, the “Released Parties”) from any and all manner of actions, causes of actions, suits, 
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debts, accounts, and claims which each Releasor ever had, now has, or may have, whether 

known or unknown, other than (a) any obligations undertaken by such Released Party in 

connection with the Plan or (b) a right to pursue a claim based on any gross negligence or willful 

misconduct, including any breach of fiduciary duty constituting gross negligence or willful 

misconduct, that arose before the Confirmation Date as finally determined by a Final Order of 

the Bankruptcy Court. 

35. Exculpation.  Neither the Plan Proponents nor any of their respective officers, 

directors, members, employees, agents, financial advisors, attorneys, or accountants, shall have 

any liability to any Holder of any Claim or Interest for any act or omission in connection with or 

arising out of the negotiation of the Plan, preparation of the Plan, pursuit of confirmation of the 

Plan, consummation of the Plan, or administration of the Plan, the Chapter 11 Case, or the 

property to be distributed under the Plan, except for liability based upon willful misconduct or 

gross negligence as finally determined by a Final Order of the Bankruptcy Court. 

36. Bar Date for Administrative Claims.  All Claimants who allege that they hold 

Administrative Claims must file with the Bankruptcy Court and serve on counsel for the Plan 

Proponents a request for payment of their Administrative Claim no later than fifteen (15) 

Business Days after the entry of the Confirmation Order, unless: (1) the Administrative Claim 

previously has been Allowed by an order of the Bankruptcy Court, or (2) the Administrative 

Claim is one for compensation for services rendered to or reimbursement of expenses by the 

Trustee or by a professional or other person pursuant to Sections 327, 328, 330, 331, 503(b) or 

1103 of the Bankruptcy Code.  Persons seeking compensation and reimbursement of expenses 

for services rendered to or reimbursement of expenses by the Trustee or by a professional or 

other person pursuant to Sections 327, 328, 330, 331, 503(b) or 1103 of the Bankruptcy Code 
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prior to the Effective Date must file with the Bankruptcy Court and serve on counsel for the 

Trustee an application for final allowance of compensation and reimbursement of expenses no 

later than thirty (30) days after the Effective Date.  Claimants and Holders of Administrative 

Claims that are required to file and serve a request for payment or application but fail to do so by 

the applicable bar date set forth herein shall be forever barred from asserting such Administrative 

Claims. 

37. New Membership Interests in Reorganized Lofino.  As of and on the Effective 

Date, all existing Equity Interests held in the Debtors shall be cancelled and terminated.  On the 

Effective Date, Reorganized Lofino shall issue Reorganized Lofino Member Interests to the 

Liquidating Trust in accordance with section IV.D of the Plan. 

38. Establishment of the Liquidating Trust.  On the Effective Date, the Liquidating 

Trust shall (a) be established on the terms set forth in the Liquidating Trust Agreement, and (b) 

become effective without any further documentation or need for approval by the Bankruptcy 

Court in accordance with section IV.E of the Plan and vested with (a) the Causes of Action; (b) 

the Reorganized Lofino Membership Interests; (c) any assets of the Debtors not used in the 

operation of the First Financial Property; and (d) accounts receivable owed to Lofino Properties 

by (i) Michael D. Lofino, (ii) the Estate of Charles J. Lofino, (iii) 5011 Ocean Blvd, LLC, (iv) 

Lofino’s Food Stores, Inc., and (v) Dayton Foods Limited Partnership; and (e) funds recovered 

by the Trustee prior to the Effective Date. 

39. Vesting of Assets in Reorganized Lofino.  Except as otherwise provided in this 

Confirmation Order, as of the Effective Date, all property of the Debtors, other than (a) the 

Causes of Action; (b) the Reorganized Lofino Membership Interests; (c) any assets of the 

Debtors not used in the operation of the First Financial Property; (d) accounts receivable owed to 
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Lofino Properties by (i) Michael D. Lofino, (ii) the Estate of Charles J. Lofino, (iii) 5011 Ocean 

Blvd, LLC, (iv) Lofino’s Food Stores, Inc., and (v) Dayton Foods Limited Partnership; and (e) 

funds recovered by the Trustee prior to the Effective Date, shall vest in Reorganized Lofino free 

and clear of all claims, liens, charges, or other encumbrances or interests.  Reorganized Lofino 

shall make cash payments to the Liquidating Trustee as and when necessary for the Liquidating 

Trust to make the distributions required under the Plan.  On and after the Effective Date, except 

as otherwise provided in the Plan, Reorganized Lofino may operate its businesses and may use, 

acquire or dispose of property without supervision or approval of the Bankruptcy Court and free 

of any restrictions of the Bankruptcy Code or Bankruptcy Rules.  From and after the Effective 

Date and until the First Financial Secured Claim is paid in full: (x) the First Financial Property 

shall be managed by a property management company acceptable to First Financial in its sole 

discretion pursuant to a management agreement in a form and substance acceptable to First 

Financial in its sole discretion, and (y) Reorganized Lofino shall not create, grant or permit any 

mortgage, lien, or encumbrance upon the First Financial Property without the prior written 

consent of First Financial.   

40. Effectuating Documents.  Each of Reorganized Lofino or the Trustee, as 

appropriate, is authorized to execute, deliver, file, or record such contracts, instruments, releases, 

and other agreements or documents, and to take such actions as may be necessary or appropriate 

to effectuate, implement, and further evidence the terms and conditions of the Plan. 

IT IS SO ORDERED. 

### 

Parties to be served:  All parties in interest 

5708475.3 
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Henry E. Menninger, Jr., Chapter 11 Trustee for Lofino Properties, LLC and Southland 

75, LLC, and First Financial Bank, NA (collectively, the “Plan Proponents”), hereby jointly 

submit this Second Amended Plan of Reorganization pursuant to Section 1121(a) of the 

Bankruptcy Code and request confirmation of the Plan pursuant to Section 1129 of the 

Bankruptcy Code.  Reference is made to the Disclosure Statement for a discussion of the 

Debtors’ history, businesses, properties, results of operations, and a summary and analysis of the 

Plan.  All Holders of Claims and Interests entitled to vote to accept or reject the Plan should read 

the Plan and Disclosure Statement in their entirety before voting to accept or reject the Plan. 

 

I. DEFINITIONS AND RULES OF CONSTRUCTION 

A. Definitions. 

For the purposes of the Plan, the following terms shall have the respective meaning set 

forth in this Article I.  Any term used in this Plan that is not defined herein but that is used in the 

Bankruptcy Code or the Bankruptcy Rules (as defined below), shall have the meaning assigned 

to that term in the Bankruptcy Code or the Bankruptcy Rules. 

1. “Allowed” means that portion of a Claim or Interest (a) scheduled by a 

Debtor pursuant to the Bankruptcy Code and not designated as disputed, contingent or 

unliquidated or unknown in amount; or (b) proof of which has been timely filed pursuant to the 

Bankruptcy Code and any order of the Bankruptcy Court, and as to which either (i) no objection 

to the allowance of which has been filed within the periods of limitation, if any, fixed by the Plan 

or an order of the Bankruptcy Court, or (ii) any objection to the allowance of which has been 

overruled by a Final Order, or (iii) which has otherwise been allowed by a Final Order or this 

Plan; or (c) which purports to be an administrative expense under Section 503 of the Bankruptcy 

Code and (i) was incurred by a Debtor in the ordinary course of business during the Chapter 11 

Case and is not disputed by a Debtor, or (ii) is allowed by a Final Order. 

2. “Avoidance Actions” means any and all actual or potential claims and 

causes of action to avoid a transfer of property or an obligation incurred by either of the Debtors 

pursuant to any applicable section of the Bankruptcy Code, including sections 544, 545, 547, 

548, 549, 550, 551, 553(b) and 724(a) of the Bankruptcy Code, or under similar or related state 

or federal statutes and common law. 

3. “Bankruptcy Code” means the Bankruptcy Reform Act of 1978, as 

amended and codified in title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. as of the 

Petition Date. 

4. “Bankruptcy Court” means the United States Bankruptcy Court for the 

Southern District of Ohio, Western Division, or such other court as may have jurisdiction over 

the Chapter 11 Case. 

5. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as 

amended from time to time, and any local rules of the Bankruptcy Court, as amended from time 

to time, and applicable as to cases filed as of the Petition Date. 
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6. “Bar Date” means April 30, 2014, the deadline for filing certain proofs of 

claim in the Chapter 11 Case. 

7. “Breads of the World Settlement Order” means an order, if entered by the 

Bankruptcy Court, in a form and substance acceptable to the Plan Proponents approving the 

settlement reached by and among Breads of the World, L.L.C., BOW Sugarcreek LLC, Glicny, 

Michael D. Lofino, Sr., First Financial, and the Trustee and providing, inter alia, for the sale of 

the Panera Parcel and Cub Foods II to BOW Sugarcreek LLC.  If entered the Breads of the 

World Settlement Order is entered it shall be annexed to this Plan as Exhibit I.A.7 and 

incorporated by reference.  

8. “Business Day” means any day on which commercial banks are required 

to be open for business in Dayton, Ohio. 

9. “Causes of Action” means any and all actions, causes of action, suits, 

debts, rights to payment and claims under any insurance policies, whether known or unknown, 

reduced to judgment, not reduced to judgment, liquidated, unliquidated, fixed, contingent, 

matured, unmatured, disputed, undisputed, secured, or unsecured, and whether asserted or 

assertable directly or derivatively, in law, equity, or otherwise.  Causes of Action also include: 

(a) any right of setoff, counterclaim, or recoupment, and any claim on contracts or for breaches 

of duties imposed by law or in equity; (b) the right to object to Claims or Interests; (c) any claim 

pursuant to section 362 of the Bankruptcy Code; (d) any Avoidance Action; (e) any claim or 

defense, including fraud, mistake, duress, usury, and any other defenses set forth in section 558 

of the Bankruptcy Code; and (f) any state law fraudulent transfer claim.. 

10. “Chapter 11 Case” means that case in the Bankruptcy Court entitled In re 

Lofino Properties, LLC Case No. 13 -34099, substantively consolidated with that case entitled In 

re Southland 75, LLC, Case No. 13-34100, each filed under chapter 11, title 11 of the 

Bankruptcy Code. 

11. “Claim” means a claim, as that term is defined in Section 101(5) of the 

Bankruptcy Code, against a Debtor. 

12. “Claimant” means the Holder of a Claim. 

13. “Claims Objection Date” means the later of (a) ninety (90) days after the 

Effective Date, or (b) with respect to a Claim, proof of which is filed after the Effective Date, 

ninety (90) days from the filing of such proof of claim. 

14. “Class” means a class of Claims or Interests created by this Plan. 

15. “Confirmation Date” means the date on which the Confirmation Order is 

entered by the Bankruptcy Court. 

16. “Confirmation Hearing” shall mean the hearing scheduled by the 

Bankruptcy Court pursuant to Section 1128 of the Bankruptcy Code to consider and rule upon 

the confirmation of this Plan. 
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17. “Confirmation Order” means the order or orders of the Bankruptcy Court 

confirming the Plan in accordance with the provisions of the Bankruptcy Code, in a form 

satisfactory to the Debtor. 

18. “Cub Foods I” means the vacant former supermarket, including the land, 

buildings, improvements, and fixtures appurtenant thereto, located at 8245 Springboro Pike, 

Miami Township, Ohio 45342. 

19. “Cub Foods II” means the vacant former supermarket, including the land, 

buildings, improvements, and fixtures appurtenant thereto, located at 6134-6140 Wilmington 

Pike, Sugarcreek Township, Ohio 45459. 

20. “Debtors” means Lofino Properties and Southland.  Each is referred to 

individually as a “Debtor.” 

21. “Disallowed Claim” or “Disallowed Interest” means that portion of a 

Claim or Interest that is disallowed by a Final Order of the Bankruptcy Court. 

22. “Disclosure Statement” means the Disclosure Statement (and all exhibits 

and schedules annexed to or referenced in the Disclosure Statement) that relates to this Plan and 

was approved pursuant to Section 1125 of the Bankruptcy Code by an order entered by the 

Bankruptcy Court. 

23. “Disputed Claim” or “Disputed Interest” means a Claim or Interest that is 

neither an Allowed Claim or Interest nor a Disallowed Claim or Interest. 

24. “Effective Date” means the first Business Day after October 17, 2014 and 

on which all of the conditions precedent to the effectiveness of the Plan have been satisfied or 

waived or if a stay of the Confirmation Order is in effect on such date, the first Business Day 

after the expiration, dissolution or lifting of such stay. 

25. “Entity” has the meaning set forth in Section 101(15) of the Bankruptcy 

Code. 

26. “Estate” means the consolidated estate created in the Chapter 11 Case 

pursuant to section 541 of the Bankruptcy Code. 

27. “Final Order” means an order or a judgment which has not been reversed 

or stayed and as to which (a) (i) the time to appeal or seek review, rehearing or certiorari has 

expired, and (ii) no appeal or petition for review, rehearing or certiorari is pending, or (b) any 

appeal that has been taken has been finally determined or dismissed. 

28. “First Financial” means First Financial Bank, NA. 

29. “First Financial Executory Contracts” means those unexpired leases and 

executory contracts listed on Exhibit VII.A. 
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30. “First Financial Loan Documents” means all of the documents and 

instruments executed and delivered related to the loans made by First Financial to Lofino 

Properties. 

31. “First Financial Property” means the retail center, including the land, 

buildings, improvements, and fixtures appurtenant thereto, located at 6000–6130 Wilmington 

Pike, Dayton, Ohio 45432 in which First Financial asserts a Secured Claim. 

32. “First Financial Sale” means the sale of the First Financial Property 

pursuant to Section III.D.2 of the Plan. 

33. “First Financial Sale Procedures” means those sale procedures annexed 

to this Plan as Exhibit I.A.32 which are incorporated by reference, and which will govern the 

sale of the First Financial Property pursuant to Section III.D.2 of the Plan. 

34. “Holder” means an Entity holding an Interest or Claim. 

35. “Intercompany Claim” means any Claim held by a Debtor against another 

Debtor. 

36. “Interest” means the right of a Holder of a membership interest in either 

Debtor as of the Petition Date. 

37. “Glicny” means Glicny Real Estate Holdings, LLC. 

38. “Glicny Property” means Cub Foods I, Cub Foods II, and Southland 75 

Property in which Glicny asserted a Secured Claim. 

39. “Glicny Cub II Sale Order” means that certain Order Authorizing and 

Approving Sale of the Cub Foods II Property, Free and Clear of Liens, Claims, and Interests 

entered by the Bankruptcy Court on September 9, 2014 [L. Doc. 313] approving the sale of Cub 

Foods II to Glicny in the event that the Breads of the World Settlement Order is not entered and 

approved and the transactions described in the Breads of the World Settlement Order do not 

close as set out in that Order. 

40. “Glicny Southland 75 Sale Order” means that certain Order Authorizing 

and Approving (A) Sale of the Southland Property Free and Clear of Liens, Claims and Interests, 

and (B) Assumption and Assignment of Associated Unexpired Leases and Executory Contracts 

entered by the Bankruptcy Court on July 1, 2014 [L. Doc. 239] approving the Sale of the 

Southland 75 Property and Cub Foods I to Glicny. 

41. “Lien” means any charge against or interest in property to secure payment 

of a debt as performance of an obligation. 

42. “Liquidating Trust” means the trust established on the Effective Date 

pursuant to Section IV.E.1 of this Plan and the Liquidating Trust Agreement. 
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43. “Liquidating Trust Agreement” means the agreement to be executed on 

the Effective Date in accordance with Section IV.E.1 of this Plan. The Liquidating Trust 

Agreement shall be substantially in the form attached hereto as Exhibit I.A.43. 

44. “Liquidating Trust Interests” means the beneficial interests in the 

Liquidating Trust. 

45. “Liquidating Trustee” means the person or entity appointed pursuant to 

the Liquidating Trust Agreement and Section IV.E.1 of this Plan to act as trustee of and to 

administer the Liquidating Trust. The Liquidating Trustee shall be Henry E. Menninger, Jr. 

46. “Lofino Properties” means Lofino Properties, LLC. 

47. “Panera Parcel” means that parcel of real property located on the First 

Financial Property on which Breads of the World, L.L.C. operated a Panera Bakery Café as of 

the Petition Date pursuant to that certain lease between Lofino Properties and Breads of the 

World, L.L.C. 

48. “Petition Date” means October 4, 2013. 

49. “Plan” means this Plan of Reorganization including, without limitation, 

all exhibits, schedules and addenda hereto and all modifications or amendments. 

50. “Remaining First Financial Cash Collateral” means the cash collateral 

subject to First Financial’s Secured Claim and remaining in the possession or control of the 

Trustee after payment of amounts that have been authorized by First Financial or by order of the 

Bankruptcy Court. 

51. “Reorganized Lofino” means Lofino Properties, LLC, from and after the 

Effective Date. 

52. “Reorganized Lofino Member Interests” means the new class of common 

member interests of Reorganized Lofino to be distributed on the Effective Date pursuant to 

Section IV.D of this Plan and the Reorganized Lofino Operating Agreement. 

53. “Reorganized Lofino Operating Agreement” means the Limited Liability 

Company Operating Agreement, to be dated as of the Effective Date, among Reorganized Lofino 

and the Liquidating Trustee.  The Reorganized Lofino Operating Agreement shall be in the form 

substantially attached hereto as Exhibit I.A.53. 

54. “Schedules” means the schedules of assets, liabilities, executory contracts 

and unexpired leases filed by the Debtors in the Chapter 11 Case on the Petition Date as they 

have been or may be amended. 

55. “Secured Claim” means any claim that is (a) validly and unavoidably 

secured by a Lien on property of a Debtor, to the extent of the value of that property, as 

determined in accordance with Section 506(a) of the Bankruptcy Code, or (b) subject to a valid 

set off right. 
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56. “Southland” means Southland 75, LLC. 

57. “Southland 75 Property” means the retail center, including the land, 

buildings, improvements, and fixtures appurtenant thereto, located at 8209, 8265-8361 

Springboro Pike, Miami Township, Ohio 45342. 

58. “Supplemental Bar Date” means May 16, 2014, the deadline for filing 

claims by any entity having a claim added or modified by amendments to the Debtors’ schedules 

filed April 8, 2014 or April 11, 2014. 

59. “Trustee” means Henry E. Menninger, Jr., the Chapter 11 Trustee for the 

Debtors. 

B. Rules of Interpretation and Computation of Time. 

1. Rules of Construction. 

a. Any reference to the word “including” shall mean “including 

without limitation.” 

b. Any reference in this Plan to an existing document means a 

document as it may have been amended, modified or supplemented from time to time prior to the 

date hereof, unless a particular reference is stated. 

c. Whenever it is appropriate in context, each term stated in either the 

singular or the plural shall include both the singular and the plural. 

d. In addition to the foregoing, the rules of construction set forth in 

Section 102 of the Bankruptcy Code shall apply to this Plan. 

e. All exhibits and schedules to this Plan and any amendments or 

supplements to such exhibits and schedules are incorporated into the Plan and shall be deemed to 

be included in the Plan regardless of when they are filed with the Bankruptcy Court. 

f. Any reference in this Plan to an existing document, instrument, 

schedule, release, or other agreement or document filed or to be filed, means such document or 

exhibit, as it may have been or may be amended, modified, or supplemented on or before the 

Effective Date. 

g. Captions and headings to Articles, Sections, and Paragraphs of this 

Plan are inserted for convenience of reference only and are not intended to be a part of, or to 

affect, the interpretation of this Plan. 

2. Computation of Time.  In computing any period of time prescribed or 

allowed by this Plan, the provisions of Bankruptcy Rule 9006(a) shall apply. 
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II. TREATMENT OF ADMINISTRATIVE EXPENSES AND TAX CLAIMS 

The following sets forth the designation and treatment of all unclassified Claims, 

including Administrative Claims, DIP/Trustee Payable Claims, and Priority Tax Claims.  The 

distributions received pursuant to the provisions set forth in this Article II shall represent full and 

final satisfaction of all such Claims. 

A. Administrative Claims. 

1. Description.  Administrative Claims are all costs and expenses of 

administration of the Chapter 11 Case payable under Sections 503(b) or 507(b) of the 

Bankruptcy Code, other than DIP/Trustee Payable Claims, not paid prior to the Effective Date, 

including amounts payable to cure defaults under executory contracts and unexpired leases 

which have been, or by this Plan are, assumed by the Debtors, and all fees and charges assessed 

against the Debtor under Section 1930 of Title 28 of the United States Code. 

2. Treatment.  Except with respect to Administrative Expense Claims that are 

trustee fee or professional fee claims, and except to the extent that a Holder of an Allowed 

Administrative Expense Claim consents to less favorable treatment to such Holder, each Holder 

of an Allowed Administrative Expense Claim shall be paid in full in cash on the later of the 

initial distribution date under the Plan and the date such Administrative Expense Claim is 

Allowed, and the date such Allowed Administrative Claim becomes due and payable, or as soon 

thereafter as is practicable, provided, however, that Allowed Administrative Expense Claims that 

arise in the ordinary course of the Debtors’ business shall be paid in full in the ordinary course of 

business in accordance with the terms and subject to the conditions of any agreements governing, 

instruments evidencing, or other documents relating to, such transactions.  Trustee’s fees and 

professional fees shall be paid as and when approved by the Court. 

B. DIP/Trustee Payable Claims. 

1. Description.  DIP/Trustee Payable Claims are all costs, expenses and 

liabilities incurred in the ordinary course of the Debtors’ business either by a Debtor in its 

capacity as debtor-in-possession under Sections 1107(a) and 1108 of the Bankruptcy Code or by 

Trustee, including, without limitation (a) Claims arising after the Petition Date for employee-

related costs such as wages, salaries, commissions, payroll withholding, and contributions to any 

employee benefits plans, (b) trade payables arising after the Petition Date for goods and services 

provided to Debtors, and (c) utilities and other accrued expenses arising after the Petition Date, 

but specifically excluding any Claims based upon a Claimant’s assertion of a right to reclaim 

goods. 

2. Treatment.  Allowed DIP/Trustee Payable Claims shall be paid by 

Reorganized Lofino from and after the Effective Date in the ordinary course of business in a 

commercially reasonable manner as they come due. 

C. Priority Tax Claims. 

1. Description.  Priority Tax Claims consist of all Claims against the Debtors 

entitled to priority under Section 507(a)(8) of the Bankruptcy Code. 
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2. Treatment.  Except to the extent that a Holder of an Allowed Priority Tax 

Claim agrees to less favorable treatment to such Holder, each Holder of an Allowed Priority Tax 

Claim shall, at the option of Reorganized Lofino, be paid either (a) in full in cash on the later of 

the initial distribution date under the Plan, the date such Priority Tax Claim is Allowed and the 

date such Allowed Priority Tax Claim becomes due and payable, or (b) in the same manner as 

the treatment provided to Allowed Class U Claims.  To the extent the First Financial Property is 

sold, as described in Section III.D.2, and the proceeds of the First Financial Sale and the 

Remaining First Financial Cash Collateral are sufficient to pay the carve out to the beneficiaries 

of the carve out, and the First Financial Secured Claim, the balance of the proceeds shall be paid 

to the Liquidating Trustee to be distributed to any Allowed Administrative Claims, then to 

Allowed Priority Tax Claims prior to any payment to the Holders of Class U Allowed Claims. 

D. Bar Date for Administrative Claims. 

All Claimants who allege that they hold Administrative Claims must file with the 

Bankruptcy Court and serve on counsel for the Plan Proponents a request for payment of their 

Administrative Claim no later than fifteen (15) Business Days after the entry of the Confirmation 

Order, unless: (1) the Administrative Claim previously has been Allowed by an order of the 

Bankruptcy Court, or (2) the Administrative Claim is one for compensation for services rendered 

to or reimbursement of expenses by the Trustee or by a professional or other person pursuant to 

Sections 327, 328, 330, 331, 503(b) or 1103 of the Bankruptcy Code.  Persons seeking 

compensation and reimbursement of expenses for services rendered to or reimbursement of 

expenses by the Trustee or by a professional or other person pursuant to Sections 327, 328, 330, 

331, 503(b) or 1103 of the Bankruptcy Code prior to the Effective Date must file with the 

Bankruptcy Court and serve on counsel for the Trustee an application for final allowance of 

compensation and reimbursement of expenses no later than thirty (30) days after the Effective 

Date.  Claimants and Holders of Administrative Claims that are required to file and serve a 

request for payment or application but fail to do so by the applicable bar date set forth herein 

shall be forever barred from asserting such Administrative Claims. 

III. CLASSIFICATION AND TREATMENT OF CLASSIFIED CLAIMS AND 

INTERESTS 

In accordance with Section 1123(a) of the Bankruptcy Code, all Claims and Interests, 

except for Administrative Claims, DIP/Trustee Payable Claims, and Priority Tax Claims, are 

placed in the Classes set forth below.  A Claim or Interest shall be deemed classified in a 

particular Class only to the extent that the Claim or Interest qualifies within the description of 

that Class, and shall be deemed classified in a different Class to the extent that any remainder of 

the Claim or Interest qualifies within the description of such different Class.  A Claim or Interest 

is in a particular Class only to the extent that the Claim or Interest is Allowed.  Any and all 

Intercompany Claims shall be deemed waived, released, and discharged as a result of the 

substantive consolidation of the estates of the Debtors by orders of the Bankruptcy Court entered 

on January 29, 2014 [L.Doc. 100, S.Doc. 92]. 
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A. First Financial Secured Claim – Class S-1. 

1. Description.  Class S-1 consists of the Allowed Secured Claim of First 

Financial. 

2. Treatment.  The First Financial Secured Claim shall be allowed as of the 

Effective Date in the full amount of $5,745,400.00 in principal less any principal payments that 

First Financial receives after April 28, 2014, plus non-default interest as provided under the First 

Financial Loan Documents, plus attorneys’ fees incurred by First Financial in connection with 

the Chapter 11 Case, plus any swap breakage fees, if applicable.  Principal and interest shall 

continue to be paid by Reorganized Lofino in accordance with the terms of the First Financial 

Loan Documents.  First Financial shall deliver to Reorganized Lofino within three (3) Business 

Days of the Effective Date a statement of the attorneys’ fees incurred by First Financial in 

connection with the Bankruptcy Case and Reorganized Lofino shall pay such fees in six (6) 

equal monthly installments beginning on the first Business Day after the Effective Date that a 

payment is due under the First Financial Loan Documents.  The First Financial Loan Documents 

and all mortgages, liens and security interests granted thereby shall remain in place and fully 

enforceable according to their terms as they existed on the Petition Date.  All guaranties securing 

the First Financial Secured Claim, including the Continuing Guaranty Agreement of Michael D. 

Lofino, shall be reinstated and unaffected by the Chapter 11 Case or the Plan.  The First 

Financial Secured Claim shall further be secured by a pledge of all of the membership interests 

of Reorganized Lofino in a form acceptable to First Financial, and such other documentation as 

First Financial may require. 

3. Status and Voting.  Class S-1 is impaired under the Plan and, accordingly, 

is entitled to vote to accept or reject the Plan.  

B. Glicny Secured Claim – Class S-2. 

1. Description.  Class S-2 consists of the Allowed Secured Claim of Glicny. 

2. Treatment.  The Allowed Secured Claim of Glicny shall receive the 

treatment provided in  the Glicny Southland 75 Sale Order and the Glicny Cub II Sale Order. 

3. Status and Voting.  Class S-2 is impaired under the Plan and, accordingly, 

is entitled to vote to accept or reject the Plan.  Under the terms of the Glicny Cub II Sale Order, 

Glicny has agreed to accept the Plan. 

C. Other Secured Claims – Class S-3. 

1. Description.  Class S-3 shall consist of any Secured Claims other than the 

First Financial Secured Claim and the Glicny Secured Claim. 

2. Treatment.  Except to the extent that a Holder of an Allowed Other 

Secured Claim agrees to less favorable treatment to such Holder, each Allowed Other Secured 

Claim shall (a) be reinstated and rendered Unimpaired in accordance with section 1124(2) of the 

Bankruptcy Code, notwithstanding any contractual provision or applicable non-bankruptcy law 

that entitles the Holder of an Allowed Other Secured Claim to demand or to receive payment of 
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such Allowed Other Secured Claim prior to the stated maturity of such Allowed Other Secured 

Claim from and after the occurrence of a default, (b) be paid in full in cash plus interest on the 

later of the initial distribution date under the Plan and the date such Other Secured Claim 

becomes an Allowed Other Secured Claim, or as soon thereafter as is practicable, or (c) receive 

the collateral securing its Allowed Other Secured Claim on the later of the initial distribution 

date under the Plan and the date such Other Secured Claim becomes an Allowed Other Secured 

Claim, or as soon thereafter as is practicable. 

3. Status and Voting.  Class S-3 is Unimpaired under the Plan, is not entitled 

to vote, and is deemed to accept the Plan.  

D. General Unsecured Claims - Class U. 

1. Description.  Class U consists of any Claim against the Debtors that does 

not fall within Classes S-1, S-2, S-3, or C; provided however, that Glicny shall not have a Class 

U Claim as a result of any deficiency Claim owing after the Sale of the Glicny Property. 

2. Treatment.  The Liquidating Trust shall pay each Allowed General 

Unsecured Claim in full, plus interest at the rate provided in 28 U.S.C. § 1961 or such other rate 

as may be provided by contract, instrument, or applicable law, in six equal monthly installments 

beginning on the Effective Date or on such other terms that the Holder of an Allowed Class U 

Claim may agree.  If any Class U Claim is a Disputed Claim six (6) months after the Effective 

Date, then Reorganized Lofino shall deposit with the Liquidating Trustee cash or other assets 

sufficient in the discretion of the Liquidating Trustee in an amount to pay the Disputed Claim in 

full as and when it becomes Allowed, to be held by the Liquidating Trustee and disbursed 

pursuant to Section VIII.D of the Plan.  If Reorganized Lofino has not made the distributions and 

payments required by this Section III.D.2. within six (6) months of the Effective Date, then the 

Liquidating Trustee shall cause Reorganized Lofino to sell the First Financial Property pursuant 

to the First Financial Sale Procedures.  The proceeds of the sale of the First Financial Property, 

net of the costs of sale, and the Remaining First Financial Cash Collateral shall be paid first to 

the extent of any carve out, to the beneficiaries of such carve out, then to First Financial to be 

applied to the amounts due on the First Financial Secured Claim, including default interest 

accrued from the Petition Date, plus attorneys fees, swap breakage fees, and other costs of 

collection incurred by First Financial.  If the proceeds of the First Financial Sale and the 

Remaining First Financial Cash Collateral are sufficient to pay the carve out and the First 

Financial Secured Claim, the balance of the proceeds shall be paid to the Liquidating Trustee to 

be distributed to any Administrative Claims, then to any Priority Tax Claims, then to the Holders 

of Class U Allowed Claims.  If the proceeds from the First Financial Sale and the Remaining 

First Financial Cash Collateral remaining after the payment of the carve out and the First 

Financial Secured Claim are insufficient to pay all Allowed Administrative Claims, all Allowed 

Priority Tax Claims, and all Allowed Class U Claims in full, then each Holder of an Allowed 

Class U Claim shall receive its pro rata share of such remaining proceeds.  Any proceeds from 

the First Financial Sale and the Remaining First Financial Cash Collateral remaining after the 

payment of the carve out, the First Financial Secured Claim, all Allowed Administrative Claims, 

all Allowed Priority Tax Claims, and all Allowed Class U Claims shall be paid to Reorganized 

Lofino. 
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3. Status and Voting.  Class U is impaired under the Plan and, accordingly, is 

entitled to vote to accept or reject the Plan. 

E. Convenience Class – Class C. 

1. Description.  Class C consists of (i) Allowed General Unsecured Claims 

equal to or less than $3,000, or (ii) Allowed General Unsecured Claims in an amount of more 

than $3,000 where the Holder of the Claim elects to reduce the Claim to $3,000 and receive 

distribution under Class C. 

2. Treatment.  Each Holder of an Allowed Class C Claim shall be paid by 

Reorganized Lofino in full, in cash, upon the Effective Date. 

3. Status and Voting.  Class C is unimpaired under the Plan.  The Holders of 

Class C Claims are conclusively deemed to accept the Plan and are therefore not entitled to vote 

to accept or reject the Plan. 

F. Interests – Class E-1. 

1. Description.  Class E-1 consists of any Interest in Lofino Properties. 

2. Treatment.  Holders of Class E-1 Interests shall receive beneficial interests 

in the Liquidating Trust in the same percentages as the percentage interests held in the Lofino 

Properties on the Petition Date, as provided by the terms of the Liquidating Trust. 

3. Status and Voting.  Class E-1 is impaired under the Plan and accordingly 

is entitled to vote to accept or reject the Plan. 

G. Interests – Class E-2. 

1. Description.  Class E-2 consists of any Interest in Southland. 

2. Treatment.  Holders of Class E-2 Interests shall be impaired, with no 

distribution to be made under the Plan to Holders thereof, and all such existing Interests in 

Southland and all warrants, conversion rights, rights of first refusal, and other rights, contractual 

or otherwise, to acquire or receive any Interests in Southland, if any, shall be deemed cancelled 

as of the Effective Date. 

3. Status and Voting.  Class E-2 is impaired under the Plan.  The Holders of 

Class E-2 Interests are conclusively deemed to reject the Plan and are therefore not entitled to 

vote to accept or reject the Plan. 
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IV. IMPLEMENTATION OF THE PLAN 

A. Operations Between the Confirmation Date and Effective Date. 

During the period from the Confirmation Date up to and including the Effective Date, the 

Trustee may continue to operate the Debtors’ businesses, subject to all applicable orders of the 

Bankruptcy Court. 

B. Restructuring Transactions. 

Following the Confirmation Date, the Plan Proponents shall take all actions as may be 

necessary or appropriate to effect such transactions, including any transaction described in, 

approved by, contemplated by, or necessary to effectuate the Plan, including: (a) the execution 

and delivery of appropriate agreements containing terms that are consistent with the terms of the 

Plan and that satisfy the requirements of applicable law; (b) the execution and delivery of 

appropriate instruments of transfer, assignment, assumption, or delegation of any property, right, 

liability, debt, or obligation on terms consistent with the terms of the Plan; and (c) all other 

actions that the Plan Proponents determine are necessary or appropriate, including making filings 

or recordings that may be required by applicable law. To the extent deemed helpful or 

appropriate to the Debtors or the Reorganized Lofino, and as long as it does not adversely affect 

the estate or Claimants, the restructuring may be effected pursuant to sections 368 and 381 of the 

Internal Revenue Code, to preserve for the Debtors or the Reorganized Lofino the tax attributes 

of such entities. 

C. Vesting of Assets in the Reorganized Lofino. 

Except as otherwise provided herein or in the Confirmation Order, as of the Effective 

Date, all property of the Debtors, other than (i) Causes of Action; (ii) Reorganized Lofino 

Membership Interests; (iii) any assets of the Debtors not used in the operation of the First 

Financial Property; (iv) accounts receivable owed to Lofino Properties by (a) Michael D. Lofino, 

(b) Estate of Charles J. Lofino, (c) 5011 Ocean Blvd, LLC, and (d) Lofino’s Food Stores, LLC, 

and (e) Dayton Foods Limited Partnership; and (v) funds recovered by the Trustee prior to the 

Effective Date, other than Remaining First Financial Case Collateral, shall vest in Reorganized 

Lofino free and clear of all claims, liens, charges, or other encumbrances or interests.  

Reorganized Lofino shall make cash payments to the Liquidating Trustee as and when necessary 

for the Liquidating Trust to make the distributions required under the Plan.  On and after the 

Effective Date, except as otherwise provided in the Plan, Reorganized Lofino may operate its 

businesses and may use, acquire or dispose of property without supervision or approval of the 

Bankruptcy Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules.  

From and after the Effective Date and until the First Financial Secured Claim is paid in full: (a) 

the First Financial Property shall be managed by a property management company acceptable to 

First Financial in its sole discretion pursuant to a management agreement in a form and 

substance acceptable to First Financial in its sole discretion and (b) Reorganized Lofino shall not 

create, grant or permit any mortgage, lien or encumbrance upon the First Financial Property 

without the prior written consent of First Financial. 
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D. New Membership Interests in Reorganized Lofino. 

On the Effective Date, Reorganized Lofino shall issue Reorganized Lofino Member 

Interests to the Liquidating Trust.  The Reorganized Lofino Member Interests issued pursuant to 

the Plan shall be authorized without the need for further corporate action and without any further 

action by the Holders of Class E Interests, and shall be duly authorized, validly issued, fully paid 

and non-assessable. 

No registration under Section 5 of the Securities Act (or any State or local law requiring 

registration for the offer or sale of a security) shall be required for the offer or sale of the 

Reorganized Lofino Member Interests under the Plan. 

E. Liquidating Trust. 

1. Establishment of the Liquidating Trust. On the Effective Date, the 

Liquidating Trust shall (a) be established on the terms set forth in the Liquidating Trust 

Agreement and (b) become effective without any further documentation or need for approval by 

the Bankruptcy Court. The Liquidating Trust shall be managed and operated by the Liquidating 

Trustee. Reorganized Lofino shall pay the fees and out-of-pocket expenses of the Liquidating 

Trustee in accordance with the terms set forth in the Liquidating Trust Agreement. The 

Liquidating Trustee shall have the right and power to enter into agreements binding upon the 

Liquidating Trustee and upon the Liquidating Trust, and to execute, acknowledge, and deliver 

any and all instruments which are necessary, required, or deemed advisable by the Liquidating 

Trustee in connection with the performance of his duties, in each case in accordance with the 

terms of the Liquidating Trust Agreement.  The (i) Causes of Action; (ii) Reorganized Lofino 

Membership Interests; (iii) any assets of the Debtors not used in the operation of the First 

Financial Property; and (iv) accounts receivable owed to Lofino Properties by (a) Michael D. 

Lofino, (b) Estate of Charles J. Lofino, (c) 5011 Ocean Blvd, LLC, (d) Lofino’s Food Stores, 

LLC, and (e) Dayton Foods Limited Partnership; and (v) funds recovered by the Trustee prior to 

the Effective Date, shall vest as assets of the Liquidating Trust.  Unless a Cause of Action is 

expressly waived, relinquished, released, or compromised in the Plan or an order of the 

Bankruptcy Court, such Causes of Action are reserved for later adjudication by the Liquidating 

Trustee and, accordingly, no doctrine of res judicata, collateral estoppel, issue preclusion, claim 

preclusion, estoppel (judicial, equitable, or otherwise), laches, or other preclusion doctrine shall 

apply to such Cause of Action as a consequence of the Confirmation of the Plan. 

2. Transfer of Reorganized Lofino Member Interests. The Liquidating Trust 

shall hold, vote, and distribute the Reorganized Lofino Member Interests in accordance with the 

terms of the Liquidating Trust Agreement. The Liquidating Trustee shall not be allowed to sell, 

assign, encumber, or otherwise transfer the Reorganized Lofino Member Interests other than as 

expressly permitted under the Liquidating Trust Agreement. 

3. Liquidating Trust Interests. The Liquidating Trust Interests shall vest in 

accordance with the terms of this Plan and the Liquidating Trust Agreement. To the extent that 

the vesting of a Liquidating Trust Interest is deemed to be a "security" that is issued or 

distributed to the holder thereof, such issuance or distribution of the Liquidating Trust Interests 

(or any redistribution of such interests in accordance with the terms of the Liquidating Trust 
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Agreement) shall be exempt from registration under applicable securities laws pursuant to 

Section 1145(a) of the Bankruptcy Code  

F. Corporate Governance. 

1. Reorganized Lofino Operating Agreement.  On or prior to the Effective 

Date, the Reorganized Lofino Operating Agreement shall become effective. The Reorganized 

Lofino Operating Agreement shall, among other things, authorize the issuance and distribution of 

Reorganized Lofino Member Interests as contemplated by this Plan. In addition, on the Effective 

Date, the articles of formation and other organizational documents of Reorganized Lofino shall 

be amended, modified, or replaced as necessary to satisfy the provisions of this Plan and the 

Bankruptcy Code.  After the Effective Date, Reorganized Lofino may amend and restate its 

certificates or articles of formation and by-laws as permitted by applicable law. 

2. Managers and Officers of the Reorganized Lofino.  Subject to any 

requirement of Bankruptcy Court approval pursuant to section 1129(a)(5) of the Bankruptcy 

Code, as of the Effective Date, the initial manager of Reorganized Lofino shall be the 

Liquidating Trust.  Michael D. Lofino, Sr. shall be appointed President, the sole officer of 

Reorganized Lofino, upon the Effective Date. 

3. Corporate Action.  On the Effective Date, the adoption of the Reorganized 

Lofino Operating Agreement, the selection of managers and officers for the Reorganized Lofino, 

and all other actions contemplated by this Plan shall be authorized and approved in all respects 

(subject to the provisions of this Plan). All matters provided for in this Plan involving the limited 

liability company structure of the Reorganized Lofino, and any limited liability company action 

required by Reorganized Lofino in connection with this Plan, shall be deemed to have timely 

occurred in accordance with applicable law and shall be in effect, without any requirement of 

further action.  On the Effective Date, the appropriate officers of Reorganized Lofino shall be 

authorized and directed to issue, execute, and deliver the agreements, documents, securities, and 

instruments contemplated by this Plan in the name of and on behalf of the Reorganized Lofino. 

V. CONDITIONS TO CONFIRMATION AND EFFECTIVE DATE 

A. Occurrence of Confirmation of the Plan. 

The following shall constitute conditions to confirmation of the Plan: 

1. The Bankruptcy Court shall have approved by Final Order a Disclosure 

Statement with respect to the Plan in form and substance acceptable to the Plan Proponents. 

2. The Bankruptcy Court shall have entered the Glicny Cub II Sale Order in 

a form and substance acceptable to the Plan Proponents. 

3. The Bankruptcy Court shall have entered the Breads of the World 

Settlement Order in a form and substance acceptable to the Plan Proponents, Breads of the 

World, L.L.C., and BOW Sugarcreek LLC.  
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B. Conditions to the Effective Date. 

The Plan shall be of no force and effect until the Effective Date.  The occurrence of the 

Effective Date is subject to the satisfaction of the following conditions precedent: 

1. The Confirmation Order has become a Final Order. 

2. The Glicny Cub II Sale Order has become a Final Order. 

3. The Breads of the World Settlement Order has become a Final Order. 

4. All government approvals, if any, necessary to confirm the Plan and the 

transactions contemplated thereby shall have occurred. 

5. No request for revocation of the Confirmation Order under Section 1145 

of the Bankruptcy Code shall have been made or, if made, shall remain pending. 

6. All actions, documents, certificates, and agreements necessary to 

implement the Plan shall have been effected or executed and delivered, as applicable. 

7. All authorizations, consents, regulatory approvals, rulings, or documents 

that are necessary to implement and effectuate the Plan as of the Effective Date shall have been 

received, waived, or otherwise resolved.  

Notwithstanding the foregoing, the Plan Proponents reserve the right to waive the 

occurrence of any of the foregoing conditions precedent to the Effective Date or to modify any of 

such conditions precedent.  Any such waiver of a condition precedent hereof may be effected at 

any time, without notice, without leave or order of the Bankruptcy Court, and without any formal 

action other than proceeding to consummate the Plan.  Any actions required to be taken on the 

Effective Date shall take place and shall be deemed to have occurred simultaneously, and no 

such action shall be deemed to have occurred prior to the taking of any other such action.  If one 

of the foregoing conditions cannot be satisfied and the occurrence of such condition is not 

waived, then the Trustee shall file a notice of the failure of the Effective Date with the 

Bankruptcy Court, at which time the Plan and the Confirmation Order shall be deemed null and 

void. 

VI. ACCEPTANCE OR REJECTION OF THE PLAN 

A. Classes Entitled to Vote. 

Each impaired Class shall be entitled to vote to accept or reject the Plan.  Any unimpaired 

Class of Claims shall be deemed to have accepted the Plan and shall not be entitled to vote to 

accept or reject the Plan. 

B. Acceptance by Class of Claims. 

Under Section 1126(c) of the Bankruptcy Code, an impaired Class of Claims has 

accepted the Plan if the Holders of at least two-thirds (2/3) in dollar amount and more than one-
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half (1/2) in number of the Allowed Claims of such Class who have voted on the Plan have voted 

to accept the Plan. 

Under Section 1126(d) of the Bankruptcy Code, an impaired Class of Interests has 

accepted the Plan if the Holders of at least two-thirds (2/3) in amount of the Allowed Interests of 

such Class who have voted on the Plan have voted to accept the Plan. 

C. Nonconsensual Confirmation. 

The Plan Proponents hereby request confirmation of the Plan, as it may be modified from 

time to time, under Section 1129(b) of the Bankruptcy Code, in the event that any impaired Class 

of Claims or Interests shall fail to accept the Plan in accordance with Section 1129(a) of the 

Bankruptcy Code. 

VII. EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

A. Assumption of Executory Contracts and Unexpired Leases.  

Any executory contracts or unexpired leases listed on Exhibits VII.A to the Plan shall be 

deemed to have been assumed by Reorganized Lofino on the Effective Date, and the Plan shall 

constitute a motion to assume and assign such executory contracts and unexpired leases.  Subject 

to the occurrence of the Effective Date, entry of the Confirmation Order by the Clerk of the 

Bankruptcy Court shall constitute approval of such assumption and assignment pursuant to 

Section 365(a) of the Bankruptcy Code and a finding by the Bankruptcy Court that each such 

assumption and assignment is in the best interests of the Debtors, their estates, and all parties in 

interest in the Chapter 11 Case.  With respect to each such executory contract or unexpired lease 

assumed and assigned by Reorganized Lofino, unless otherwise determined by the Bankruptcy 

Court pursuant to a Final Order or agreed to by the parties thereto prior to the Effective Date, the 

dollar amount required to cure any defaults of the Debtor existing as of the Confirmation Date 

shall be conclusively presumed to be the amount set forth in Exhibits VII.A with respect to such 

executory contract or unexpired lease.  Subject to the occurrence of the Effective Date, any such 

cure amount shall be treated as an Allowed Administrative Claim under the Plan and, upon 

payment of such Allowed Administrative Claim, all defaults of the Debtor existing as of the 

Confirmation Date with respect to such executory contract or unexpired lease shall be deemed 

cured. 

The foregoing notwithstanding, if BOW Sugarcreek LLC purchases the Panera Parcel 

and Cub Foods II, as contemplated by the Breads of the World Settlement Order, then the pre-

petition lease between Breads of the World, L.L.C. and Lofino Properties shall be assumed and 

shall be assigned to BOW Sugarcreek LLC in conjunction with, and as documented as part of, 

those purchase transactions, with any defaults thereunder by either party to be deemed cured in 

full as of such assumption and assignment.  If BOW Sugarcreek LLC does not complete such 

purchases, then the pre-petition lease between Breads of the World, L.L.C. and Lofino Properties 

shall be deemed assumed by the Trustee and any default cured without further action by the 

Trustee or payment to Breads of the World, L.L.C., other than any amount that may be due to 

Breads of the World, L.L.C. as a result of the reconciliation of common area maintenance, 
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insurance, tax, and similar charges due under the lease between Breads of the World, L.L.C. and 

Lofino Properties for 2013. 

B. Rejection of Executory Contracts and Unexpired Leases. 

Any executory contracts or unexpired leases of the Debtors that (a) are not listed on 

Exhibit VII.A to the Plan, (b) have not been assumed by the Debtors with the approval of the 

Bankruptcy Court, and (c) are not the subject of pending motions to assume at the time the Plan 

is confirmed, shall be deemed to have been rejected by the Debtors as of the Effective Date.  The 

Plan shall constitute a motion to reject such executory contracts and unexpired leases, and 

Reorganized Lofino shall have no liability thereunder except as is specifically provided in the 

Plan.  Entry of the Confirmation Order by the Clerk of the Bankruptcy Court shall constitute 

approval of such rejections pursuant to Section 365(a) of the Bankruptcy Code and a finding by 

the Bankruptcy Court that each such rejected executory contract or unexpired lease is 

burdensome and that the rejection thereof is in the best interests of the Debtors, their estates, and 

all parties in interest in the Chapter 11 Case.  The Plan Proponents reserve the right to amend 

Exhibit VII.A to the Plan prior to the Confirmation Hearing. 

C. Claims Arising From Rejection. 

Claims created by the rejection of executory contracts or unexpired leases pursuant to the 

Plan must be filed with the Bankruptcy Court and served on the Trustee no later than thirty (30) 

days after the entry of the Confirmation Order.  Unless otherwise ordered by the Bankruptcy 

Court, all such Claims that are timely filed as provided herein shall be treated as Class U Claims 

under the Plan as and when they become Allowed. 

VIII. PROVISIONS GOVERNING DISTRIBUTIONS  

A. Delivery of Distributions. 

Distributions to Holders of Allowed Claims shall be made (a) at the addresses set forth on 

the proofs of claim filed by such Holders, (b) at the addresses set forth in the last of any written 

notices of address change served on Trustee after the date of filing of such Holders’ proof of 

claim, or (c) at the addresses reflected in the Debtors’ schedules if no proof of claim has been 

filed. 

If any distribution with respect to any Claim is returned as undeliverable, no further 

distributions to such Holder shall be made unless and until Reorganized Lofino is notified of 

such Holder’s then current address, at which time all distributions owing to such Holder, without 

interest, shall be made to such Holder.  All Claims for undelivered distributions shall be made 

within eight (8) months of the Effective Date.  After such date, all unclaimed distributions shall 

revert to Reorganized Lofino and the Claim of any Holder or successor to such Holder with 

respect to such distribution shall be discharged and forever barred, notwithstanding any federal 

or state escheat laws to the contrary. 
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B. Form of Cash Payment. 

Cash payments made pursuant to the Plan shall be in U.S. funds by check or wire 

transfer, at the election of Reorganized Lofino, or as otherwise agreed by Reorganized Lofino 

and the Holder of the Claim. 

C. Objections to Claims. 

Unless otherwise ordered by the Bankruptcy Court after notice and a hearing, any party 

in interest shall have the right to make and file objections to Claims and the objecting party shall 

serve a copy of each objection upon the Holder of the Claim to which the objection is made as 

soon as practicable, on or before the Claims Objection Date.  From and after the Effective Date, 

all objections shall be litigated to a Final Order except to the extent the objecting party elects to 

withdraw any such objection or the objecting party and the claimant elect to compromise, settle, 

or otherwise resolve any such objection, in which event they may settle, compromise, or 

otherwise resolve any Disputed Claim without the necessity of Bankruptcy Court approval. 

D. Disputed Claims.  

If a claim is a Disputed Claim at the time that it would be entitled to receive a distribution 

under the Plan if it were an Allowed Claim, Reorganized Lofino shall pay to the Liquidating 

Trustee cash in an amount equal to the amount of the Disputed Claim, or such other amount as 

the Holder of the Disputed Claim may agree or the Bankruptcy Court may order.  The 

Liquidating Trustee shall hold such distribution until the Disputed Claim becomes an Allowed 

Claim.  Any amount of cash held by the Liquidating Trustee in excess of the amount of the 

Allowed Claim shall be paid over to Reorganized Lofino. 

IX. MODIFICATION, REVOCATION OR WITHDRAWAL OF THE PLAN 

A. Modification of the Plan. 

The Plan Proponents may alter, amend or modify this Plan under Section 1127(a) of the 

Bankruptcy Code at any time prior to the Confirmation Date so long as the Plan, as modified, 

meets the requirements of Sections 1122 and 1123 of the Bankruptcy Code.  After the 

Confirmation Date and prior to the Effective Date, the Plan Proponents may alter, amend or 

modify the Plan in accordance with Section 1127(b) of the Bankruptcy Code. 

B. Revocation or Withdrawal. 

The Plan Proponents may revoke or withdraw the Plan prior to the Confirmation Date.  If 

the Plan is so revoked or withdrawn, nothing contained herein shall be deemed to constitute an 

admission, waiver, or release of any Claims by the Plan Proponents, or to prejudice in any 

manner the rights of the Plan Proponents in any further proceedings. 

C. Withdrawal of Support of Plan.   

Each Plan Proponent reserves its right, prior to the Confirmation Hearing, to withdraw its 

support of this Plan and to file another plan on its own or with others.  If a Plan Proponent does 
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withdraw its support for this Plan, nothing contained herein shall be deemed to constitute an 

admission, waiver, or release of any Claims by the withdrawing Plan Proponent or any other 

Plan Proponent, or to prejudice in any manner the rights of the withdrawing Plan Proponent or 

any other Plan Proponent in any further proceedings.  Such withdrawal shall not prejudice the 

right of the other Plan Proponent to re-file another plan on the same or different terms without 

the support of the withdrawing Plan Proponent. 

X. RETENTION OF JURISDICTION 

A. Continuing Jurisdiction of Bankruptcy Court. 

Pursuant to Sections 105(a) and 1142 of the Bankruptcy Code, the Bankruptcy Court 

shall retain and shall have exclusive jurisdiction over any matter (a) arising under the Bankruptcy 

Code, (b) arising in or related to the Chapter 11 Case or the Plan, or (c) that relates to the 

following: 

1. to determine the allowability of Claims and Interests upon the time of the 

objection thereto; 

2. to approve, pursuant to Section 365 of the Bankruptcy Code, the 

assumption, assignment or rejection of any executory contract or unexpired lease, except as 

otherwise provided in the Plan; 

3. to determine a request for payment of Claims entitled to priority under 

Section 507(a)(2) of the Bankruptcy Code, including compensation of parties entitled thereto; 

4. to resolve controversies and disputes regarding the interpretation of the 

Plan or any exhibit thereto; 

5. to implement the provisions of the Plan and enter orders in aid of 

confirmation and consummation of the Plan; 

6. to adjudicate any disputes with Holders of Claims or Interests, or any 

Causes of Action; 

7. to hear and determine all pending or future controversies, suits, and 

disputes that may arise under the Plan and controversies arising in connection with the 

interpretation of the Plan, including any and all schedules, documents, and exhibits hereto, or any 

documents intended to implement the provisions of the Plan; 

8. to consider any modification to the Plan; 

9. to correct any defect, cure any omission, or reconcile any inconsistency in 

the Plan, including any exhibit hereto, or in any order of the Bankruptcy Court, including the 

Confirmation Order, as may be necessary to carry out the purposes and intent of the Plan and to 

implement and effectuate the Plan; 
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10. to determine such other matters as may be provided for in the 

Confirmation Order or other orders of the Bankruptcy Court as may be authorized under 

provisions of the Bankruptcy Code or any other applicable law; 

11. to the extent that Bankruptcy Court approval is required, to consider and 

act on the compromise and settlement of any Claim or cause of action by or against the Debtors’ 

estate; 

12. to hear and determine any Claims by or on behalf of the Debtors’ estate 

arising under the Bankruptcy Code to avoid any preferences, fraudulent transfers, or other 

avoidable transfers; 

13. to issue such orders as may be necessary or appropriate in aid of 

confirmation, and to facilitate consummation, of the Plan; 

14. to enforce all orders, judgments, injunctions, and rulings entered in 

connection with the Chapter 11 Case; and 

15. to enter an order or Final Decree closing the Chapter 11 Case. 

B. District Court Jurisdiction. 

To the extent that the Bankruptcy Court is not permitted under applicable law to preside 

over any of the foregoing matters, the reference to the Bankruptcy Court in this Article XI shall 

be deemed to be a reference to the United States District Court for the Southern District of Ohio, 

Western Division. 

XI. DISCHARGE, INJUNCTION, RELEASE, AND EXCULPATION 

A. Discharge of Claims and Termination of Interests. 

Pursuant to and to the fullest extent permitted by the Bankruptcy Code, except as 

otherwise specifically provided in the Plan or the Confirmation Order, the treatment of Claims 

and Interests under the Plan shall be in full and final satisfaction, settlement, release, discharge, 

and termination, as of the Effective Date, of all Claims of any nature whatsoever, whether known 

or unknown, against, and Interests in, the Debtors, any property of the Estates, the Reorganized 

Lofino, or any property of the Reorganized Lofino that arose prior to the Confirmation Date, 

including all Claims of the kind specified in sections 502(g), 502(h), or 502(i) of the Bankruptcy 

Code, in each case whether or not: (a) a Proof of Claim or Interest based upon such Claim, debt, 

right, or Interest is filed or deemed filed pursuant to section 501 of the Bankruptcy Code; (b) a 

Claim or Interest based upon such Claim, liability, obligation, or Interest is Allowed pursuant to 

section 502 of the Bankruptcy Code; or (c) the Holder of such a Claim, liability, obligation or 

Interest has accepted the Plan. Except as otherwise provided herein, any default by the Debtors 

with respect to any Claim that existed immediately prior to or on account of the filing of the 

Chapter 11 Case shall be deemed cured on the Effective Date.  
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B. Injunction. 

Except as otherwise expressly provided in the Plan or Confirmation Order, the 

satisfaction, release and discharge pursuant to this Article XI shall also act as a permanent 

injunction against any Person who has held, holds or may hold Claims or Interests against 

commencing or continuing any action, employment of process or act to collect, enforce, offset, 

recoup, or recover any Claim or Cause of Action satisfied, released, or discharged under the Plan 

or the Confirmation Order to the fullest extent authorized or provided by the Bankruptcy Code, 

including to the extent provided for or authorized by Sections 524 and 1141 thereof. 

C. Debtors Release. 

In consideration of the treatment provided under the Plan, upon the Effective Date, the 

Debtors, and the Debtors’ Estates (collectively the "Releasors" and each individually a 

"Releasor") shall be deemed to have released, remised, and forever discharged the Plan 

Proponents and all of their respective officers, directors, members, employees, and other agents, 

financial advisors, attorneys, and accountants (each hereinafter a "Released Party" and, 

collectively, the "Released Parties") from any and all manner of actions, causes of actions, suits, 

debts, accounts, and claims which each Releasor ever had, now has, or may have, whether 

known or unknown, other than (i) any obligations undertaken by such Released Party in 

connection with the Plan or (ii) a right to pursue a claim based on any gross negligence or willful 

misconduct, including any breach of fiduciary duty constituting gross negligence or willful 

misconduct, that arose before the Confirmation Date as finally determined by a Final Order of 

the Bankruptcy Court. 

D. Exculpation. 

Neither the Plan Proponents nor any of their respective officers, directors, members, 

employees or other agents, financial advisors, attorneys, and accountants, shall have any liability 

to any Holder of any Claim or Interest for any act or omission in connection with or arising out 

of the negotiation, preparation of the Plan and pursuit of confirmation of the Plan, the 

consummation of the Plan, the administration of the Plan, the Chapter 11 Case, or the property to 

be distributed under the Plan, except for liability based upon willful misconduct or gross 

negligence as finally determined by a Final Order of the Bankruptcy Court.  

XII. MISCELLANEOUS PROVISIONS 

A. Binding Effect. 

Subject to the occurrence of the Effective Date, on and after the Confirmation Date, the 

provisions of the Plan shall bind any Holder of a claim against, or Interest in the Debtors’ and 

such Holder’s respective successors and assigns, whether or not the Claim or Interest of such 

Holder is Impaired under the Plan, whether or not such Holder has accepted the Plan, and 

whether or not such Holder is entitled to a distribution under the Plan. 
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B. Preservation of Causes of Action/Reservation of Rights. 

Except as otherwise provided in Article XII or the other provisions of the Plan, each 

Cause of Action of a Debtor or the Trustee, including the Causes of Action listed on Exhibit 

XII.B hereto, shall be preserved and, along with the exclusive right to enforce such Cause of 

Action, shall vest exclusively in the Liquidating Trust as of the Effective Date. Unless a Cause of 

Action is expressly waived, relinquished, released or compromised in the Plan or by an order of 

the Bankruptcy Court, the Trustee expressly reserves such Cause of Action for later adjudication 

and, accordingly, no doctrine of res judicata, collateral estoppel, issue preclusion, claim 

preclusion, estoppel (judicial, equitable, or otherwise), laches, or other preclusion doctrine shall 

apply to such Cause of Action as a consequence of the Confirmation of the Plan. No Person may 

rely on the absence of a specific reference in the Plan or the Disclosure Statement to any Cause 

of Action against them as an indication that the Trustee or Liquidating Trust will not pursue such 

Cause of Action. 

C. Compliance with Tax Requirements. 

In connection with the Plan, the Trustee will comply with all withholding and reporting 

requirements imposed by federal, state, and local taxing authorities, and all distributions 

hereunder shall be subject to such withholding and reporting requirements. 

D. Exemption From Transfer Tax. 

Pursuant to Section 1146(c) of the Bankruptcy Code, the issuance, transfer, or exchange 

of notes or equity securities under the Plan, the creation of any mortgage, deed of trust, or other 

security interest, the making or assignment of any lease or sublease, or the making or delivery of 

any deed or other instrument of transfer under, in furtherance of, or in connection with the Plan, 

shall not be subject to any stamp, real estate transfer, mortgage recording, or similar tax. 

E. Entire Agreement.  

On the Effective Date, the Plan shall supersede all previous and contemporaneous 

negotiations, promises, covenants, agreements, understandings, and representations on such 

subjects, all of which have become merged and integrated into the Plan. 

F. Nonseverability of Plan Provisions Upon Confirmation. 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy 

Court to be invalid, void, or unenforceable, the Bankruptcy Court shall have the power to alter 

and interpret such term or provision to make it valid or enforceable to the maximum extent 

practicable, consistent with the original purpose of the term or provision held to be invalid, void, 

or unenforceable, and such term or provision shall then be applicable as altered or interpreted. 

Notwithstanding any such holding, alteration, or interpretation, the remainder of the terms and 

provisions of the Plan will remain in full force and effect and will in no way be affected, 

impaired, or invalidated by such holding, alteration, or interpretation. The Confirmation Order 

shall constitute a judicial determination and shall provide that each term and provision of the 

Plan, as it may have been altered or interpreted in accordance with the foregoing, is: (a) valid and 
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enforceable pursuant to its terms; (b) integral to the Plan and may not be deleted or modified 

without the consent of the Plan Proponents; and (c) nonseverable and mutually dependent. 

G. Closing of Chapter 11 Case. 

The Trustee shall, promptly after the full administration of the Chapter 11 Case, file with 

the Bankruptcy Court all documents required by Bankruptcy Rule 3022 and any applicable order 

of the Bankruptcy Court to close the Chapter 11 Case. 

H. Conflicts. 

Except as set forth in the Plan, to the extent that any provisions of the Disclosure 

Statement, or any order of the Bankruptcy Court (other than the Confirmation Order) referenced 

in the Plan (or any exhibits, appendices, supplements, or amendments to any of the foregoing), 

conflicts with or is in any way inconsistent with any provision of the Plan, the Plan shall govern 

and control. 

 

-REMAINDER OF PAGE INTENTIONALLY LEFT BLANK- 
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Dated:  September 11, 2014 

Respectfully submitted: 

 

/s/ Raymond J Pikna, Jr     

Raymond J Pikna, Jr. (0013135)  

Wood & Lamping LLP  

600 Vine Street, Suite 2500  

Cincinnati, OH 45202-2491  

(513) 852-6039  

(513) 852-6087 (fax)  

rjpikna@woodlamping.com 

Attorneys for Henry E. Menninger, Jr., 

Chapter 11 Trustee 

 

/s/ Jason V. Stitt     

Robert G. Sanker (0039040) 

Jason V. Stitt (0078513) 

Keating Muething & Klekamp PLL  

One East Fourth Street  

Suite 1400  

Cincinnati, OH 45202  

(513) 579-6400  

(513) 579-6457 (fax)  

rsanker@kmklaw.com 

jstitt@kmklaw.com 

Attorneys for First Financial Bank, N.A. 
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EXHIBIT I.A.32 

JOINT PLAN OF REORGANIZATION OF 

LOFINO PROPERTIES, LLC AND SOUTHLAND 75, LLC 

 

Sale Procedures 

First Financial Property 
 

The following Auction Sale Procedures shall govern the auction process for the sale of, 

collectively, the land, buildings, improvements, fixtures, and leases constituting the retail 

shopping center, located at 6000-6130 Wilmington Pike, Dayton, Ohio 45432 (the “Property”) 

pursuant to the Plan of Reorganization (the “Plan”) of Lofino Properties, LLC (“Lofino 

Properties”) in connection with Lofino Properties’ Chapter 11 case, styled In re Lofino 

Properties, LLC, Chapter 11 Case No. 13-34099 (the “Bankruptcy Case”), pending before the 

United States Bankruptcy Court, Southern District of Ohio (the “Bankruptcy Court”), and the 

Bankruptcy Court’s Order dated __________, 2014 confirming the Plan (the “Confirmation 

Order”) and any other orders issued by the Court regarding the Plan. 

 

1. Notice of Sale.  Henry L. Menninger, Liquidating Trustee (“Trustee”) will 

provide notice of the Auction (as hereinafter defined) by serving a notice of sale (a) upon (i) all 

creditors, (ii) the U.S. Trustee, and (iii) all the people the Trustee knows or believes have liens, 

claims, encumbrances, or other interests in the Property, buy first class U.S. mails, postage 

prepaid, directly or through their own counsel, and (b) by publication in the largest newspaper in 

Greene County, Ohio and the Dayton Daily News.  

2. Auction.  On ____________ (Eastern Daylight Time), the Trustee will conduct 

an auction of the Property at the _____________ (the “Auction”).  Each bid submitted at the 

Auction must comply with the procedures set forth herein.  Each person seeking to bid at the 

Auction must appear in person at the Auction or through a duly authorized representative or by 

telephone conference (if approved in advance by the Trustee).  At the Auction, all Bids will be 

made and received in one room on an open basis and all bidders will be entitled to be present for 

all bidding with the understanding that the true identity of each bidder will be fully disclosed to 

all other bidders and that all material terms of each bid will be fully disclosed to all other bidders 

throughout the entire Auction.  The opening bid at the Auction will be _____________.  All 

offers subsequent to the opening bid at the Auction must exceed the prior offer by not less than 

the _________ (the “Bid Increment”).  The Trustee will select the bids at the conclusion of the 

Auction which are the highest and/or best bid for the Property (the “Successful Bidder”) and the 

second highest and/or best bid for the Property (the “Back-up Bidder”), if any.  The Successful 

Bidder and the Back-up Bidder must complete and sign all agreements or other documents with 

the Trustee evidencing and containing the terms and conditions upon which the determination of 

the Successful Bidder or the Back-up Bidder, as applicable, were made before the Auction is 

concluded. 

3. First Financial’s Right to Credit Bid.  First Financial Bank, N.A. (“First 

Financial”) shall have the right, but not the obligation, in its sole discretion, to participate in and 

submit buds for the Property at the Auction.  If First Financial is the Successful Bidder, it shall 

be entitled to credit the amount of such bid up to the full amount of the First Financial’s Secured 

Claim, including accrued default interest, attorneys fees, and other costs of collection, as defined 
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in the Plan, which amount was $_____________ as of the Petition Date). If First Financial shall 

be the Successful Bidder, it shall have the right to assign its successful bid and the right to close 

thereunder at or prior to the closing. 

4. Deposit.  The Successful Bidder must deposit an amount equal to ten (10%) 

percent of its final bid at the Auction (the “Successful Bid”), within 24-hours of the end of the 

Auction (the “Deposit”), with TIME BEING OF THE ESSENCE AS TO THE SUCCESSFUL 

BIDDER’S OBLIGATION TO MAKE THE DEPOSIT.  First Financial is not required to submit 

a Deposit 

5. Obligations of Bidders.  By participating in the Auction, any potential bidder: 

(a) shall, if requested by the Trustee, fully disclose the identity of the person 

or entity that will be bidding for the Property (the “Bidder”) or otherwise participating in 

connection with such bid on behalf of the Bidder, and the terms of any such participation;  

(b) agrees to close on the purchase of the Property if such Bidder at the 

Auction is determined to be the Successful Bidder within ___ (___) Business Days after the 

Auction, or on such other date as the Trustee, First Financial and the Successful Bidder shall 

otherwise agree to in writing, or as may otherwise be established in accordance with the terms 

hereof (such date, the “Closing Date”), with TIME BEING OF THE ESSENCE AS TO THE 

SUCCESSFUL BIDDER’S OBLIGATION TO CLOSE ON THE CLOSING DATE AND TO 

PAY THE BALANCE OF THE PURCHASE PRICE AT THE CLOSING;  

(c) agrees that if such Bidder is determined by the Trustee and First Financial, 

to have submitted the second highest bid at the Auction and, therefore, to be the back-up bidder 

(the “Back-up Bidder”), and the Trustee and First Financial determine to proceed with the Back-

up Bid after default by the Successful Bidder, to close on the purchase of the Property on the 

Back-up Closing Date (as hereinafter defined), with TIME BEING OF THE ESSENCE AS TO 

THE BACK-UP BIDDER’S OBLIGATION TO CLOSE ON THE BACK-UP CLOSING DATE 

AND TO PAY THE BALANCE OF THE PURCHASE PRICE AT THE CLOSING; 

(d) agrees that if such Bidder (i) is the Successful Bidder, that the Deposit 

shall become non-refundable if the Bidder’s bid at the Auction is selected as the Successful Bid 

and shall be forfeited by such Successful Bidder as liquidated damages if the Successful Bidder 

shall fail to close the purchase for any reason whatsoever on the Closing Date (other than for 

failure of the Trustee to execute and deliver the Deed and related documents as required by the 

Plan); and 

(e) agrees to these Auction Sale Procedures. 

6. Obligation to Close and Default.  

(a) The Successful Bidder (or, upon consent granted by the Trustee and First 

Financial in writing at or prior to the Closing, an assignee of the Successful Bidder) shall close 

on the purchase of the Property and pay the amount of the Successful Bid, less its Deposit 

previously posted, on the Closing Date, with TIME BEING OF THE ESSENCE AS TO THE 

SUCCESSFUL BIDDER’S OBLIGATION TO CLOSE ON THE CLOSING DATE AND TO 
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PAY THE BALANCE OF THE PURCHASE PRICE AT THE CLOSING. The Successful 

Bidder shall be obligated to close title to the Property and there is no contingency of any kind or 

nature that will permit the Successful Bidder not to proceed at the Closing other than the inability 

of the Trustee to deliver title to the Property. In the event the Successful Bidder shall fail to 

timely close the purchase of the Property, the Successful Bidder shall be in default and the 

Successful Bidder shall forfeit its Deposit, which shall be remitted to First Financial and applied 

against the First Financial Secured Claim. Notwithstanding the foregoing, the Trustee, with the 

consent of First Financial, shall have the right, but not the obligation, to extend the time for 

Closing by the Successful Bidder up to an additional twenty (20) Business Days (the “Adjourned 

Closing Period”), with TIME BEING OF THE ESSENCE as to the Successful Bidder’s 

obligation to close during such Adjourned Closing Period; and in such event, if the Successful 

Bidder shall fail to close the purchase of the Property prior to expiration of the Adjourned 

Closing Period, the Successful Bidder shall be in default and the Successful Bidder shall forfeit 

its Deposit, which shall be remitted to First Financial and applied against the First Financial 

Secured Claim. 

(b) If for any reason the Successful Bidder shall fail to timely close the sale of 

the Property and the Trustee, in its discretion, after consultation with First Financial, determines 

to proceed with the Back-up Bid, the Back-up Bidder (or, upon consent granted by the Trustee 

and First Financial in writing at or prior to the Back-up Closing Date, an assignee of the Back-up 

Bidder) shall close on the purchase of the Property and pay the amount of the Back-up Bid, less 

its Deposit previously posted, on the later of the Closing Date or ten (10) Business Days after 

written notice of the Successful Bidder’s default in closing (the “Back-up Closing Date”), with 

TIME BEING OF THE ESSENCE AS TO THE BACK-UP BIDDER’S OBLIGATION TO 

CLOSE ON THE BACK-UP CLOSING DATE AND TO PAY THE BALANCE OF THE 

PURCHASE PRICE AT THE CLOSING. If the Trustee proceeds with the Back-up Bid then the 

Back-up Bidder shall be obligated to close title to the Property and there shall be no contingency 

of any kind or nature that will permit the Back-up Bidder not to proceed on the Back-up Closing 

Date other than the inability of the Trustee to deliver title to the Property. In the event the Back-

up Bidder shall be obliged, but shall fail, to timely close the purchase of the Property, the Back-

up Bidder shall be in default and the Back-up Bidder shall forfeit its Deposit, which shall be 

remitted to First Financial and applied against the First Financial Secured Claim. 

Notwithstanding the foregoing, the Trustee, with the written consent of First Financial, shall 

have the right, but not the obligation, to extend the time for Closing by the Back-up Bidder up to 

an additional twenty (20) Business Days (the “Adjourned Back-up Closing Period”), with TIME 

BEING OF THE ESSENCE as to the Back-up Bidder’s obligation to close prior to the expiration 

of the Adjourned Back-up Closing Period; and in such event, if the Back-up Bidder shall fail to 

close the purchase of the Property prior to expiration of the Adjourned Back-up Closing Period, 

the Back-up Bidder shall be in default and the Back-up Bidder shall forfeit its Deposit, which 

shall be remitted to First Financial and applied against the First Financial Secured Claim. 

7. Due Diligence.  Each Bidder is solely responsible for conducting its own due 

diligence and must complete its due diligence prior to the submission of its bid.  Upon written 

request to the Trustee by any person interested in submitting a bid for the Property, the Trustee 

will provide such person with access to relevant property, business and financial information 

relating to the Property that will enable such person to evaluate the Property for the purpose of 

submitting a Qualified Bid. 
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8. Reservation of Rights. In the interest of maximizing the results realized through 

the Auction, the Trustee reserves the right, in its business judgment, upon consultation with First 

Financial, to: (a) modify any of the deadlines set forth in these Auction Sale Procedures; (b) 

modify or waive, at or prior to the close of the Auction, the procedures and terms and conditions 

regarding the sale of the Property; and/or (c) adjourn the Auction and/or Closing. Anything to the 

contrary contained in these Auction Sale Procedures notwithstanding, the Trustee shall have the 

right, upon the written consent of First Financial, to adjourn the Closing Date or the Back-up 

Closing Date in order to remedy any defect to title. 

9. Additional Terms, Conditions and Procedures.  

(a) The Property is being sold pursuant to the Plan “AS IS”, “WHERE IS” in 

its condition on the Closing Date or the Back-up Closing Date, if applicable, without any 

representations, covenants, guarantees or warranties by the Trustee of any kind or nature 

whatsoever, free and clear of any liens, claims or encumbrances of whatever kind or nature 

(collectively, the “Liens”) accrued through the Confirmation Date, with such Liens, if any, to 

attach to the proceeds of sale, and subject to any Liens, claims or encumbrances of whatever kind 

or nature thereafter accrued, but entitled to the benefits and subject to the burdens of all 

easements of record against the Property as of the date of the Confirmation Order.  The Property 

is sold subject to any leases that were assumed under the Confirmation Order.  Any Liens, claims 

or encumbrances of whatever kind or nature accruing after the Confirmation Date shall be the 

responsibility of the Entity acquiring the Property at the Closing, whether it be First Financial 

through a Credit Bid or another Entity in accordance with the terms of the Plan and Auction Sale 

Procedures, and not Lofino Properties. 

(b) By participating at the Auction, all Bidders acknowledge that they have 

had the opportunity to review and inspect the Property and will rely solely thereon and on their 

own independent investigation and inspection of the Property in making their bid. Neither the 

Trustee, First Financial nor any of their representatives make any representations or warranties 

with respect to permissible uses of the Property. All Bidders acknowledge that they have 

conducted their own due diligence in connection with the Property and are not relying on any 

information provided by the Trustee or its professionals. 

(c) By participating in the Auction, all Bidders consent to the jurisdiction of 

the Bankruptcy Court to determine such disputes under the Bankruptcy Case. Any disputes 

concerning the sale of the Property shall be determined by the Bankruptcy Court which shall 

retain sole and exclusive jurisdiction over all matters relating to the Property, the Plan and the 

sale contemplated by these Auction Sale Procedures.  

 

 

 

5354951.2 
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EXHIBIT I.A.43 

LOFINO CREDITOR TRUST AGREEMENT 

AMONG 

LOFINO PROPERTIES LLC 

AND 

__________________________, AS TRUSTEE 
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EXHIBIT I.A.43 

 

LOFINO CREDITOR TRUST AGREEMENT  

This Trust Agreement (the “Trust Agreement”) dated as of ______________, 2014 by 

and among Lofino Properties, LLC, a limited liability company (“Reorganized Lofino”) as 

settlor, and _____________________, as trustee (the “Trustee”), for the benefit of certain 

holders of Allowed Impaired Unsecured Claims, Lofino Properties, LLC and Southland 75 LLC, 

under the terms of the Plan of Reorganization (the “Plan”) filed under the United States 

Bankruptcy Code, Title 11, United States Code (the “Bankruptcy Code”) with the United States 

Bankruptcy Court for the Southern District of Ohio (Western Division—Dayton) (the 

“Bankruptcy Court”), which Plan was confirmed by the Bankruptcy Court in Chapter 11 Case 

No. _________ by Order dated ________, 2014 (the “Confirmation Order”). 

RECITALS 

WHEREAS, the trust established under this Trust Agreement (the “Trust”) is created on 

behalf, and for the sole benefit, of the Beneficiaries; 

WHEREAS, in accordance with the terms of the Plan, on the Effective Date, 100% of 

the New Member Interests of Reorganized Lofino shall be distributed to the Trust for the benefit 

of the Beneficiaries; 

WHEREAS, the identity of the Beneficiaries and their interests in the Trust have not yet 

been finally determined pursuant to the terms of the Plan; 

WHEREAS, the Trust is organized for the sole purpose of liquidating and distributing to 

the Beneficiaries the Trust Assets in accordance with the terms of this Trust Agreement and as 

required under the Plan; 

WHEREAS, the Trustee’s activities, powers and duties under this Trust Agreement are 

those determined to be reasonably necessary to, and consistent with, accomplishment of these 

purposes; 

WHEREAS, under the terms of the Plan and the Confirmation Order, effective as of the 

Effective Date, the Trust Assets shall be irrevocably assigned, transferred, issued and/or 

delivered by Reorganized Lofino to the Trustee, free and clear of all liens, claims, interests and 

encumbrances to be held by the Trustee for the benefit of the Beneficiaries, with no reversionary 

interest therein in favor of Reorganized Lofino; and 

WHEREAS, on ___________, the Bankruptcy Court entered the Confirmation Order; 

and 

WHEREAS, the Trust is organized for the sole purpose of liquidating and distributing, in 

accordance with the terms of this Trust Agreement, the assets to be transferred to it, and 

therefore intends to be a liquidating trust as described in section 301.7701-4(d) of the Treasury 

Regulations and not a business trust treated as an association as described in section 301.7701- 

4(b) of the Treasury Regulations; 
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NOW, THEREFORE, in consideration of the promises and the mutual covenants 

contained herein and in the Plan, Reorganized Lofino and the Trustee agree as follows: 

ARTICLE I 

DEFINITIONS AND INTERPRETATIONS 

1.1 Definitions. 

1.1.1 “Bankruptcy Code” shall have the meaning set forth in the preamble to 

this Trust Agreement. 

1.1.2 “Bankruptcy Court” shall have the meaning set forth in the preamble to 

this Trust Agreement. 

1.1.3 “Beneficiary” shall mean Holder of an Allowed Class U Claim, the 

Creditor Beneficiaries and the Equityholder Beneficiaries. 

1.1.4 “Causes of Action” shall have the meaning set forth in the Plan. 

1.1.5 “Confirmation Order” shall have the meaning set forth in the preamble 

to this Trust Agreement. 

1.1.6 “Debtors” shall have the meaning set forth in the Plan. 

1.1.7 “Disputed Claim Deposit” means the cash that Reorganized Lofino is 

required to deposit with the Liquidating Trustee pursuant to Section VIII.D of the Plan. 

1.1.8  “Expiration Date” shall have the meaning set forth in Section 11.3 of 

this Trust Agreement. 

1.1.9 “New Securities” shall mean the New Member Interests of Reorganized 

Lofino issued pursuant to the Plan, any proceeds or income related to the New Member 

Interests and any assets or consideration received in exchange for these New Member 

Interests. 

1.1.10 “Permitted Investments” shall mean investments in readily marketable 

direct obligations of, or obligations guaranteed by, the United States of America, 

commercial paper of domestic corporations carrying a Moody’s Rating of “A” or better, 

or equivalent rating of any other nationally recognized rating service, interest-bearing 

certificates of deposit, or other similar obligations of domestic banks or other financial 

institutions having a shareholders’ equity or equivalent capital of not less than Two 

Hundred Million Dollars ($200,000,000). 

1.1.11 “Plan” shall have the meaning set forth in the preamble to this Trust 

Agreement. 

Case 3:13-bk-34099    Doc 355    Filed 10/16/14    Entered 10/17/14 08:29:14    Desc Main
 Document      Page 50 of 78



3 

1.1.12 “Pro Rata Share” shall mean with respect to a particular Beneficiary, the 

proportion that such Beneficiary’s Allowed Class U Claim bears to the total amount of all 

Allowed Class U Claims. 

1.1.13 “Reorganized Lofino” shall have the meaning set forth in the preamble to 

this Trust Agreement. 

1.1.14  “Trust” shall have the meaning set forth in the Recitals of this Trust 

Agreement. 

1.1.15 “Trust Assets” shall mean the following assets held from time to time 

pursuant to this Trust Agreement by the Trustee: (a) the New Securities, (b) the Disputed 

Claims Deposit, (c) Causes of Action; (d) any assets of the Debtors not used in the 

operation of the First Financial Property; and (e) accounts receivable owed to Lofino 

Properties by (i) Michael D. Lofino, (ii) Estate of Charles J. Lofino, (iii) 5011 Ocean 

Blvd, LLC, (iv) Lofino’s Food Stores, LLC, and, if the Chapter 11 Trustee has not 

abandoned the Glicny Property or the Bankruptcy Court has not entered an Order 

authorizing the sale of the Glicny Property pursuant to Section 363 of the Bankruptcy 

Code, (f) the Glicny Property, and (g) any cash or other assets received by the Trustee 

pursuant to the Plan to be held and distributed pursuant to the Plan. 

1.1.16 “Trustee” shall mean (x) initially, the Initial Trustee, and (y) any 

successors duly appointed under the terms of this Trust Agreement. 

1.2 Use of Plan Definitions.  All capitalized terms used but not defined in this Trust 

Agreement shall have the same meanings given to them in the Plan.  In the case of any 

inconsistency between the terms of this Trust Agreement and the terms of the Plan, the terms of 

this Trust Agreement shall govern and control. 

1.3 Interpretation.  The headings in this Trust Agreement are for convenience of 

reference only and shall not limit or otherwise affect the provisions of this Trust Agreement.  

Words denoting the singular number shall include the plural number and vice versa, and words 

denoting one gender shall include the other gender. 

ARTICLE II 

DECLARATION OF TRUST 

2.1 Creation of Trust.  Reorganized Lofino and the Trustee, pursuant to the Plan and 

in accordance with Title 11 of the Bankruptcy Code, hereby create the Trust, which shall bear the 

name “Lofino Creditor Trust”.  In connection with the exercise of the Trustee’s power hereunder, 

the Trustee may use this name or such variation thereon as the Trustee sees fit.  Reorganized 

Lofino has granted, assigned, transferred, issued and delivered, on behalf of the Beneficiaries, 

the Trust Assets to the Trustee as of the Effective Date, free and clear of all liens, claims, 

encumbrances and interests, in trust for the benefit of the Beneficiaries to be applied as required 

by the terms of this Trust Agreement and the Plan. 

2.2 Purpose of Trust.  The Trust is organized for the sole purpose of holding and 

distributing the Trust Assets, in accordance with this Trust Agreement.  In furtherance of such 
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purpose, the Trustee is hereby authorized to (a) collect and hold the Trust Assets, (b) hold, vote, 

sell and/or exchange the New Securities, (c) distribute the Trust Assets from time to time in 

accordance with the terms of this Trust Agreement, (d) liquidate the Trust for the benefit of the 

Beneficiaries in accordance with the terms of this Trust Agreement, and (e) become a party to 

the new Operating Agreement of Reorganized Lofino.  The activities of the Trust shall be limited 

to those activities set forth in Article III hereof and those reasonably related or ancillary thereto.  

The Trustee shall not at any time, on behalf of the Trust or any Beneficiaries, enter into or 

engage in any trade or business, and the Trustee shall not use or dispose of any part of the Trust 

Assets in furtherance of any trade or business. 

2.3 Appointment and Acceptance of Trustee.  The undersigned Trustee is hereby 

appointed as the Trustee, to serve as trustee of the Trust upon and subject to the terms and 

conditions set forth herein.  The Trustee is willing, and does hereby accept the appointment, to 

serve as trustee of the Trust, and to hold and administer the Trust Assets pursuant to the terms 

and conditions of this Trust Agreement and, to the extent not inconsistent herewith, the Plan and 

Reorganized Lofinio’s Operating Agreement. 

2.4 No Reversion to the Reorganized Debtor.  Except as expressly provided in the 

Plan or under this Trust Agreement, in no event shall any part of the Trust Assets revert to or be 

distributed to Reorganized Lofino. 

ARTICLE III 

ADMINISTRATION OF THE TRUST 

3.1 Rights, Powers, Duties and Privileges.  The Trustee shall have the rights, powers, 

duties and privileges expressly provided in this Trust Agreement.  Except as otherwise provided 

in the Plan or in this Trust Agreement, and subject to the retained jurisdiction of the Bankruptcy 

Court as provided for in the Plan, but without authorization of the Bankruptcy Court or any other 

court, the Trustee may exercise authority over the Trust Assets, over the acquisition, 

management and disposition thereof and over the management of the affairs of the Trust to the 

same extent as if the Trustee were the sole owner of the Trust Assets in its own right.  No person 

dealing with the Trust shall be obligated to inquire into the Trustee’s authority in connection 

with the acquisition, management or disposition of Trust Assets.  The Trustee shall have the 

power to take the actions granted in the subsections below and any powers reasonably incidental 

thereto, that the Trustee, in its discretion, deems reasonably necessary or advisable to fulfill the 

purposes of the Trust and to comply with the obligations of the Trust under the Plan, unless 

otherwise specifically limited or restricted by the Plan or this Trust Agreement: 

3.1.1 accept and hold legal title to any and all rights of the Beneficiaries in or 

arising from the Trust Assets, including, but not limited to, the New Securities and the 

right to vote the New Securities and any other Trust Assets consisting of securities as 

provided for in Article IV hereof; 

3.1.2 in reliance upon information provided by the Claims Agent to the Trustee, 

maintain on the Trust’s books and records (or on the books and records of any agent 

appointed by the Trustee to maintain a record of the Beneficiaries and their respective 
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beneficial interests in the Trust) a register evidencing the beneficial interest in the Trust 

held by each Beneficiary; 

3.1.3 protect and enforce the rights to the Trust Assets vested in the Trustee by 

this Trust Agreement by any method deemed appropriate including, without limitation, 

by judicial proceedings or otherwise; 

3.1.4 make all distributions of the Trust Assets as provided for in the Plan and 

this Trust Agreement; 

3.1.5 open and maintain bank accounts on behalf, or in the name, of the Trust; 

3.1.6 make all required tax withholdings, file all tax information returns, make 

tax elections by and on behalf of the Trust pursuant to Section 8.9 of this Trust 

Agreement; 

3.1.7 establish such reserves for taxes, assessments and other expenses of 

administration of the Trust as may be necessary and appropriate for the proper operation 

of matters incident to the Trust; 

3.1.8 provide Beneficiaries with access to financial information concerning the 

Trust and the Trust Assets in accordance with Section 9.1 of this Trust Agreement; 

3.1.9 pay all expenses and make all other payments relating to the Trust Assets 

and the operation of the Trust; 

3.1.10 retain and pay third parties pursuant to Section 3.2 of this Trust 

Agreement. 

3.1.11 exercise all powers of the Trustee provided under the Plan or in the 

Confirmation Order; 

3.1.12 invest any Trust Assets consisting of cash in Permitted Investments having 

maturities consistent with the Trust’s obligations to make distributions to Beneficiaries as 

and when required by this Trust Agreement and the Plan; 

3.1.13 take any and all actions necessary to cause the Trust to be or remain in 

compliance with applicable federal, state and/or local laws, rules and regulations; 

3.1.14 engage in all acts that would constitute ordinary course of business in 

performing the obligations of trustees under a trust of this type; 

3.1.15 sue and be sued and participate, as a party or otherwise, in any judicial, 

administrative, arbitration or other proceeding; 

3.1.16 subject to the provisions of the Plan, settle any cause of action or any 

objection, set off or counterclaim that the Trust may hold to a claim asserted against the 

Reorganized Debtors; 
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3.1.17 purchase insurance indemnifying the Trustee and to indemnify (and 

purchase insurance indemnifying) the employees, agents and representatives of the Trust 

or the Trustee (including, without limitation, the agents, professional advisors and experts 

retained by the Trustee in accordance with Section 3.2 of this Trust Agreement), to the 

fullest extent that a corporation organized under the laws of the Trust’s domicile is from 

time to time entitled to indemnify its directors, officers, employees, agents and 

representatives; 

3.1.18 consult with the Reorganized Debtors at such times and with respect to 

such issues relating to the Trust as the Trustee considers desirable; and 

3.1.19 enter into agreements binding upon the Trustee and the Trust (including, 

without limitation, the New Limited Liability Company Operating Agreement) and 

execute, acknowledge and deliver all instruments that the Trustee deems necessary, 

required or advisable in connection with this Trust Agreement or the performance of its 

duties hereunder. 

Notwithstanding the foregoing, the Trustee shall not, directly or indirectly, 

sell or otherwise transfer all or any part of the Trust Assets to the Trustee or any person affiliated 

with the Trustee. 

3.2 Agents and Professionals.  The Trustee may, but shall not be required to, consult 

with and retain legal counsel, accountants, investment advisers, investment bankers or other 

professional advisors or experts as the Trustee deems necessary or desirable to assist the Trustee 

in the performance of its responsibilities pursuant to the terms of the Trust and the Plan.  Any 

professional or expert employed by the Trust in accordance with this Section 3.2 shall have and 

maintain malpractice or similar insurance as may be deemed reasonably appropriate by the 

Trustee.  The reasonable fees and expenses of such persons shall be reimbursed as out-of-pocket 

expenses by Reorganized Lofino in accordance with Section 8.8 hereof. 

3.3 Investment and Safekeeping of Trust Assets.  All moneys and other assets 

received by the Trustee shall, until distributed or paid over as provided in this Trust Agreement 

or the Plan, be held in trust for the benefit of the Beneficiaries.  The Trustee shall be under no 

liability for interest or producing income on any moneys received by it herein and held for 

distribution to the Beneficiaries, except as such interest or income shall actually be received by 

the Trustee.  Investments of any moneys held by the Trustee shall be administered in accordance 

with the terms of this Agreement and otherwise in view of the manner in which individuals of 

ordinary prudence would act in the management of their own affairs; provided, however, that the 

right and power of the Trustee to invest any Trust Assets consisting of cash shall be limited to 

Permitted Investments having maturities consistent with the Trust’s obligations to make 

distributions to Beneficiaries as and when required by the terms of the Trust. 

ARTICLE IV 

VOTING RIGHTS 

4.1 Voting of New Securities.  Upon the execution of this Trust Agreement, the 

Trustee shall have the exclusive power and authority to, vote any of the New Securities or any 
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other securities held in Trust pursuant to this Trust Agreement in person, or by proxy, or by 

consent to corporate action or otherwise, in its discretion in accordance with the purposes of the 

Trust and the terms of Reorganized Lofino’s Operating Agreement.  No Beneficiary has any 

ownership rights in or to the New Securities other than such Beneficiary’s right to receive its 

share of the New Securities as provided herein, as applicable, of any distributions of the Trust 

Assets.  Notwithstanding the foregoing, but subject to Section 4.2 below, nothing contained in 

this Agreement shall obligate the Trustee to vote any of the New Securities or any other 

securities held in Trust at any time except to the extent the Trustee determines in its discretion 

that such vote is necessary to protect the Trust Assets, to enable the Trustee to make distributions 

to Beneficiaries as and when contemplated by the terms of this Trust Agreement or otherwise to 

comply with the terms hereof. 

4.2 Sale of First Financial Property.  If Reorganized Lofino has not paid all 

distribution and payments that it is required to make under Section III.D.2 of the Plan and 

provided sufficient proof of this fact to the Trustee no later than the date that is six (6) months 

after the Effective Date, then the Trustee shall vote the New Securities to cause Reorganized 

Lofino to sell the First Financial Property and to distribute the proceeds of that sale in 

accordance with the Plan. 

ARTICLE V 

DISTRIBUTIONS FROM THE TRUST 

5.1 Distributions in General.  The Trustee shall hold and distribute the Dispute Claim 

Deposit in accordance with the terms of the Plan.  Distributions of the New Securities to the 

Beneficiaries shall be made by the Trustee as soon as practicable after the conditions for such 

distribution set forth in the Plan and herein have been satisfied.  The Trustee shall not distribute 

any of the New Securities until the identity of all the Beneficiaries and their interests in the New 

Securities have been determined to the satisfaction of the Trustee. 

5.2 Distributions of New Securities  The Trustee shall distribute the New Securities to 

the Beneficiaries when all of the following conditions are satisfied:  (a) Reorganized Lofino has 

provided proof satisfactory to the Trustee, that it has satisfied its obligations under Section 

VIII.A of the Plan to pay all Class U Claims in full and to establish such Disputed Claim Deposit 

as may be required and (b) Each Beneficiary has executed and delivered to First Financial an 

executed Pledge of the New Securities and such other documents as First Financial may 

reasonably require. 

5.3 Pledge of New Securities.  The New Securities shall be subject to the pledge in 

favor of First Financial Bank, as provided in the Plan.  Each Beneficiary shall execute a separate 

pledge or other documentation, as may be required by First Financial, as a condition to receiving 

its Pro Rata Share of the New Securities. 

5.4 Distribution of the Disputed Claim Deposit.  The Trustee shall hold and account 

for the Disputed Claim Deposit separate and apart from the other Trust Assets and administer the 

Disputed Claim Deposit in accordance with Section VIII.D of the Plan.  The Trustee shall 

distribute the Disputed Claim Deposit to Disputed Claims as they become Allowed Claims.  
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After all Disputed Claims have become either Allowed Claims or disallowed Claims, the Trustee 

shall pay over any remaining balance in the Disputed Claim Deposit to Reorganized Lofino. 

5.6 Method and Form of Distributions.  Except as set forth in the Plan, all 

distributions made by the Trustee to the Beneficiaries and to Holders of Disputed Claims that 

became Allowed Claims shall be mailed by first class mail, postage prepaid, to the address of 

such Beneficiary or Holder as set forth in any proof of claim or interest filed in the Bankruptcy 

Court, and if no such proof has been filed, then as set forth in the Schedule of Lofino Properties 

filed in the Bankruptcy Court.  If distributions are returned and no further information is received 

by the Trustee to enable the Trustee to resend such distributions, then such distribution shall 

revert to the Trust for the benefit of all other Beneficiaries.   

ARTICLE VI 

BENEFICIARIES 

6.1 Interest Beneficial Only.  The ownership of a beneficial interest in the Trust shall 

not entitle any Beneficiary to any title in or to the Trust Assets or to any right to call for a 

partition or division of such assets or to require an accounting. 

6.2 Ownership of Beneficial Interests Hereunder.  Each Beneficiary shall have a 

beneficial interest in the Trust equal to its percentage interest in Lofino Properties as of the 

Petition Date. 

6.3 Evidence of Beneficial Interest.  Ownership of a beneficial interest in the Trust 

shall not be evidenced by any certificate, security, receipt or any other form or manner 

whatsoever.  Instead the Trustee (or the agent appointed by the Trustee for purposes of 

maintaining a record of the Beneficiaries and their respective beneficial interests in the Trust) 

shall maintain evidence of the ownership of a beneficial interest in the Trust on the books and 

records of the Trust. 

6.4 Notice of Transfer of Beneficial Interest.  Any notice of a change of beneficial 

interest ownership as described in Section 12.1 of this Trust Agreement shall be forwarded to the 

Trustee by registered or certified mail, as set forth herein.  The notice shall be executed by both 

the transferee and the transferor (or, in the case of the death of a Beneficiary, the notice shall be 

executed by the transferee and the executor or administrator of the estate of such deceased 

Beneficiary) and the signatures of the parties shall be acknowledged before a notary public.  The 

notice must clearly describe the interest to be transferred.  The Trustee may rely upon such 

signatures and acknowledgments as evidence of such transfer without the requirement of any 

further investigation. 

6.5 Standing of Beneficiary.  No Beneficiary shall have standing to request that the 

Bankruptcy Court remove the Trustee or to direct the Trustee to do or not to do any act other 

than as described herein. 
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ARTICLE VII 

THIRD PARTY RIGHTS AND LIMITATION OF LIABILITY 

7.1 Parties Dealing With the Trustee.  In the absence of actual knowledge to the 

contrary, any person dealing with the Trust or the Trustee shall be entitled to rely on the 

authority of the Trustee or any of the Trustee’s agents to act in connection with the Trust Assets.  

There is no obligation on any person dealing with the Trustee to inquire into the validity, 

expediency or propriety of any transaction by the Trustee or any agent of the Trustee. 

7.2 Reliance on Documents or Advice of Counsel or Other Professional Advisors or 

Experts.  Except as otherwise provided herein, the Trustee and the Trust shall rely and shall be 

protected in acting or refraining from acting upon any resolution, certificate, statement, 

instrument, opinion, report, notice, request, consent or other document reasonably believed by 

the Trustee to be genuine and to have been signed by the proper party or parties.  The Trustee 

may engage and consult with legal counsel or other professional advisors or experts of its 

choosing and shall not be liable for any action taken or omitted by the Trustee (including, 

without limitation, any vote or failure to vote any of the New Securities or any other securities 

held in Trust pursuant to this Trust Agreement (whether in person, or by proxy, or by consent to 

corporate action or otherwise) in good faith reliance upon the advice of such counsel or other 

professional advisors or experts chosen by the Trustee.  In any event, the Trustee and the Trust 

may rely on any order of the Bankruptcy Court. 

7.3 Limitation of Trustee’s Liability; Standard of Care.  Anything herein to the 

contrary notwithstanding, in exercising the rights granted herein, the Trustee shall exercise the 

Trustee’s best judgment, to the end that the affairs of the Trust shall be properly managed and the 

interests of all the Beneficiaries are safeguarded.  The Trustee shall not be liable (a) for any loss 

or damages by reason of any action taken or omitted by it, except to the extent such loss or 

damage is finally determined by an order of the court of competent jurisdiction from which no 

appeal can be or is taken, to have resulted from the Trustee’s fraud, willful misconduct, bad faith, 

or gross negligence, or (b) for any act or omission made in good faith reliance upon advice given 

to the Trustee by legal counsel or other professional advisors or experts consulted by the Trustee. 

7.4 Indemnification.  The Trustee shall be indemnified and receive reimbursement 

from and against all loss, liability, expense (including counsel fees and expenses) or damage that 

such Trustee may incur or sustain arising out of, or resulting from, any act taken or omitted to be 

taken by such Trustee in connection with the exercise and performance of its powers or duties 

under the Trust, to the fullest extent permitted by applicable law, except if such loss, liability, 

expense or damage is finally determined by an order of a court of competent jurisdiction, from 

which no appeal can be or is taken, to result from the Trustee’s fraud, willful misconduct, bad 

faith, or gross negligence.  The amounts necessary for such indemnification and reimbursement 

shall be paid by Reorganized Lofino; provided, however, to the extent such amounts are not so 

paid by Reorganized Lofino as required, the Trustee shall be entitled to such indemnification and 

reimbursement from the Trust Assets.  With respect to any of such expenses, Reorganized Lofino 

shall immediately pay such expenses as the Trustee incurs them.  If a court referred to above 

makes such determination, then the Trustee shall promptly return the amount of such expenses to 

Reorganized Lofino.  This indemnification shall survive the dissolution, resignation or removal, 
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as may be applicable, of the Trustee, or the termination of the Trust, and shall inure to the benefit 

of the Trustee’s successors and assigns. 

7.5 Exculpation.  The Trustee, the Trust, and their employees, attorneys, accountants, 

consultants or agents, shall (a) not have or incur any liability to any person or entity for any act 

or omission in connection with, or arising out of, the administration of the Plan or the Trust or 

the property to be distributed under the Plan, except if such act or omission is finally determined 

by an order of a court of competent jurisdiction, from which no appeal can be taken or is taken, 

to involve bad faith by the Trustee or to constitute fraud, willful misconduct or gross negligence 

by the Trustee or to involve a transaction from which the Trustee derived an improper personal 

benefit, (b) be entitled to rely in good faith upon the advice of counsel with respect to their duties 

and responsibilities under the Trust and the Plan, and (c) be fully protected in acting, or in 

refraining from acting, in accordance with such advice.  No amendment or repeal of this Section 

7.5 shall adversely affect any right or protection of the Trustee, the Trust, and their employees, 

attorneys, accountants, consultants or agents that exists at the time of such amendment or repeal. 

ARTICLE VIII 

SELECTION, REMOVAL AND COMPENSATION OF TRUSTEE 

8.1 Trustee.  The Initial Trustee shall be _______________________.  A Trustee may 

not be a Beneficiary of the Trust. 

8.2 Term of Service.  The Trustee shall serve until (a) the completion of all the 

Trustee’s duties under the Trust and the Plan, (b) termination of the Trust in accordance with this 

Trust Agreement, or (c) the Trustee’s resignation or removal. 

8.3 Removal of a Trustee.  Any person or entity serving as the Trustee may be 

removed involuntarily only for cause by an order of the Bankruptcy Court. 

8.4 Resignation of Trustee.  The Trustee may voluntarily resign at any time for any 

reasons (or no reason) by giving Reorganized Lofino at least ninety (90) days written notice of 

the Trustee’s intention to do so.  In the event of a resignation, the resigning Trustee shall render 

to Reorganized Lofino for transmission to the Beneficiaries a full and complete accounting of 

monies and assets received, disbursed, and held during the term of office of that Trustee.  The 

resignation shall be effective on the latest of (a) the date specified in the notice, (b) the date that 

is ninety (90) days after the date the notice is delivered, or (c) the date the accounting described 

in the preceding sentence is delivered.  A resigning Trustee shall be entitled to compensation, 

reimbursement of expenses and indemnification under this Agreement with respect to the period 

during which such resigning Trustee served as Trustee hereunder. 

8.5 Appointment of Successor Trustee.  Upon the resignation or removal of the 

Trustee, Reorganized Lofino shall appoint a successor Trustee that is qualified to perform the 

duties of the Trustee hereunder to fill the vacancy so created within sixty (60) days following 

receipt of notice of the resignation or removal of the Trustee.  Any successor Trustee so 

appointed shall consent to and accept in writing the terms of this Trust Agreement and shall 

agree that the provisions of this Trust Agreement shall be binding upon and inure to the benefit 

of such successor Trustee and all of its heirs and legal representatives, successors or assigns.  In 
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the event Reorganized Lofino fails to so appoint a qualified successor Trustee which consents to 

and accepts in writing the terms of this Trust Agreement, the resigning or removed Trustee may 

request that the Bankruptcy Court appoint a successor Trustee and/or may deposit all Trust 

Assets with the Bankruptcy Court upon the effective date of its resignation or removal, 

whereupon the resigning or removed Trustee shall have no further duties hereunder. 

8.6 Powers and Duties of Successor Trustee.  A successor Trustee shall have all the 

rights, powers, duties and privileges of, and shall otherwise be in the same position as, its 

predecessor under the Trust and the Plan. 

8.7 Trust Continuance.  The death, incapacity, resignation or removal of the Trustee 

shall not terminate the Trust or revoke any existing agency created pursuant to this Trust 

Agreement or invalidate any action theretofore taken by the Trustee.  In the event that a 

successor Trustee is not appointed when required under this Trust Agreement for any reason, the 

Bankruptcy Court upon petition from any Beneficiary shall appoint a successor Trustee. 

8.8 Compensation and Costs of Administration.  Except as otherwise expressly 

provided in this Trust Agreement, the Trustee shall receive reasonable compensation for its 

services in accordance with the compensation schedule attached hereto as Schedule A, which 

shall be paid by Reorganized Lofino; provided, however, to the extent such compensation is not 

paid by Reorganized Lofino as required, the Trustee shall be entitled to receive such 

compensation from the Trust Assets.  All out-of-pocket costs and expenses reasonably and 

necessarily incurred by the Trustee in administering the Trust, in carrying out its responsibilities 

under this Trust Agreement, or in any manner related thereto (including fees and expenses of 

legal counsel or other professional advisors or experts engaged by the Trustee pursuant to the 

Agreement) shall be paid monthly by Reorganized Lofino and any such costs and expenses paid 

by the Trustee shall be reimbursed monthly by Reorganized Lofino, in each case upon receipt by 

Reorganized Lofino of reasonably satisfactory evidence of same; provided, however to the extent 

such amounts are not paid by Reorganized Lofino as required, the Trustee shall be entitled to 

receive such payment from the Trust Assets.. 

8.9 Withholding and Beneficiary Level Taxes.  All distributions pursuant to this Trust 

Agreement shall be subject to any applicable tax withholding and reporting requirements.  The 

Trustee shall be authorized to take any actions that it determines to be necessary or desirable to 

comply with such withholding and reporting requirements.  Notwithstanding any other provision 

of the Plan or this Trust Agreement, each Beneficiary receiving a distribution of cash pursuant to 

the Trust Agreement shall have exclusive responsibility for the satisfaction and payment of any 

tax obligations imposed on it by any governmental unit on account of such distribution, 

including income, withholding and other tax obligations. 

8.10 Additional Reports and Filing.  The Trustee shall timely (a) prepare, file and 

distribute such additional statements, reports and submissions as in the Trustee’s judgment may 

be necessary to cause the Trust and the Trustee to be in compliance with applicable law and (b) 

prepare and file with the Bankruptcy Court such reports and submissions that may be required by 

the Plan to be prepared and filed by the Trustee. 
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8.11 Certain Tax Treatment.  For federal income tax purposes, distribution of the New 

Securities to the Trust will be treated as (a) a deemed transfer of New Securities to the 

Beneficiaries by Reorganized Lofino for all purposes of the Internal Revenue Code, followed by 

(b) a deemed contribution of New Securities by the Beneficiaries to the Trust for all purposes of 

the Internal Revenue Code. 

8.12 Tax Treatment of Trust and Obligation to File Returns.  It is intended that the 

Trust be classified for federal income tax purposes as a trust and not as a corporation, 

partnership, or other business entity.  The Trustee shall file tax returns for the Trust consistent 

with such classification (but the Trustee shall have no responsibility if the Internal Revenue 

Service does not accept such classification).  The Trust shall at all times be operated and 

maintained in accordance with this Agreement and, to the extent permitted by applicable law, in 

such a way that it shall not have any liability for federal income taxes relating to or arising from, 

the conveyance, preservation or liquidation of Trust Assets.  However, if it is later determined 

that a tax liability of the Trust arises, the Trustee shall only be responsible for withholding all 

taxes required by law, and shall timely file all required federal, state or local tax returns, 

including information reporting returns, and shall promptly pay all taxes determined to be due, to 

the extent of the Trust Assets.  If it is determined that any taxes are owed by the Trust, the 

Trustee may pay from the Trust Assets any such tax liability arising out of the operations of the 

Trust or ownership of Trust Assets.  The Trust may establish a reserve considered sufficient by 

the Trustee to pay any accrued or potential tax liability arising out of the operations of the Trust 

or ownership of Trust Assets.  The liability of the Trustee for any such taxes shall be limited to 

the Trust Assets.  Notwithstanding anything herein to the contrary, in calculating and making the 

distributions due to the Beneficiaries under this Trust Agreement, the Trustee shall be authorized 

to deduct from such payments any necessary withholding amount provided, however, that the 

Trustee provide a reasonable opportunity for any Beneficiary, as applicable, to provide any 

necessary tax forms in order to avoid such withholding amount. 

ARTICLE IX 

MAINTENANCE OF RECORDS 

9.1 Maintenance of Records.  The Trustee shall maintain books and records 

containing a description of all property from time to time constituting the Trust Assets and an 

accounting of all receipts and disbursements.  The books and records of the Trust shall be open 

to inspection by any Beneficiary at the offices of the Trustee at any reasonable time during 

normal business hours, subject to reasonable prior notice.  Upon termination of the Trust, the 

Trustee may, without further order of the Bankruptcy Court, but subject to any non-bankruptcy 

law relating to the retention of books and records, destroy any books and records that the Trustee 

determines are no longer necessary for the implementation of the Plan. 

ARTICLE X 

RETENTION OF JURISDICTION 

10.1 Retention of Jurisdiction.  Pursuant to the Plan and Confirmation Order, except as 

otherwise set forth in the Plan, in the Confirmation Order or in this Trust Agreement, the 

Bankruptcy Court shall retain exclusive jurisdiction over any motions, adversary proceedings, 
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contested or litigated matters and any other matter related to the Trust that may be pending on 

the Effective Date or brought thereafter. 

ARTICLE XI 

DURATION OF TRUST 

11.1 Duration.  The Trust shall become effective upon the Effective Date and shall 

remain and continue in full force and effect until the Trust is terminated in accordance with this 

Trust Agreement. 

11.2 Termination Upon Distribution of All Trust Assets.  Upon liquidation of all Trust 

Assets, payment of all fees and expenses of the Trust and the Trustee, and final distribution to 

the Beneficiaries of all Trust Assets as specified in this Trust Agreement, except as expressly 

provided herein, the Trust and the responsibilities of the Trustee under the Trust and this Trust 

Agreement shall terminate.  Upon termination of the Trust in accordance with this Trust 

Agreement, except as expressly provided herein, the Trustee shall be forever discharged of, and 

released from, all powers, duties and responsibilities under the Trust, this Trust Agreement and 

the Plan. 

11.3 Termination After Three Years.  If the Trust has not been previously terminated 

pursuant to Section 11.2 hereof, then on the third anniversary of the Effective Date (the 

“Expiration Date”), the Trustee shall distribute all of the remaining Trust Assets to the 

Beneficiaries in accordance with this Trust Agreement and the Plan and immediately thereafter, 

the Trust shall terminate and the Trustee shall have no further responsibility in connection with 

the Trust, unless the Bankruptcy Court shall, within six (6) months prior to the Expiration Date, 

approve an extension of the existence of the Trust for a finite term (not to exceed three (3) 

additional years) based upon a finding that such an extension is necessary for the Trust to 

liquidate the Trust Assets or otherwise fulfill the purposes of the Trust. 

ARTICLE XII 

MISCELLANEOUS 

12.1 Limitation on Transferability.  It is understood and agreed that the beneficial 

interests in the Trust shall be not be assignable or transferable by any Beneficiary except by 

death or by operation of law.  An assignment by death or by operation of law shall not be 

effective until appropriate notification and proof thereof is submitted to the Trustee by the 

executor or administrator of the estate of the Beneficiary, in the case of the death of any 

individual Beneficiary, or the successor to the Beneficiary, in the case of any assignment by 

operation of law, and the Trustee may continue to pay all amounts to or for the benefit of the 

assigning Beneficiaries until receipt of proper notification and proof of such assignment.  The 

Trustee may rely upon such proof without the requirement of any further investigation.  In the 

event of any permitted assignment, the transfer restrictions shall continue to apply in all respects 

to the beneficial interests in the Trust assigned and shall bind the permitted assignee of such 

beneficial interests. 

12.2 Notices.  All notices to be given to Beneficiaries may be given by ordinary mail, 

or may be delivered personally, to the address of such Beneficiary as set forth in a schedule 
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provided by the Claims Agent to the Trustee following the Effective Date, unless the Trustee has 

been notified in writing of a change of address.  Any notice or other communication that may be 

or is required to be given to the Trustee or Reorganized Lofino shall be in writing and shall be 

sent by registered or certified United States mail, return receipt requested, postage prepaid, or 

transmitted by hand delivery or facsimile (if receipt is confirmed) addressed as follows: 

If to the Trust: 

The Trustee 

Lofino Creditor Trust 

c/o [________] 

[________] 

[________] 

Telecopier: [______] 

With a copy to: 

[________] 

[________] 

[________] 

[________] 

Telecopier: [______] 

If to Reorganized Lofino: 

 

 

 

 

With a copy to: 

 

 

 

 

 

or to such other address as may from time to time be provided in written notice by the Trustee or 

Reorganized Lofino. 

12.3 Bond.  The Trustee (including any successors) shall be exempt from obtaining or 

giving any bond or other security in any jurisdiction. 

12.4 Governing Law.  This Trust Agreement and the Trust shall be governed by and 

construed in accordance with the laws of the state of Ohio, without reference or giving effect to 

its conflicts of laws principles. 

12.5 Successors and Assigns.  This Trust Agreement shall inure to the benefit of and 

shall be binding upon the parties hereto and their respective successors and permitted assigns. 
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12.6 Particular Words.  Reference in this Trust Agreement to any Section or Article is, 

unless otherwise specified, to that such Section or Article under this Trust Agreement.  The 

words “hereof,” “herein,” “herein,” and similar terms shall refer to this Trust Agreement and not 

to any particular Section or Article of this Trust Agreement. 

12.7 Headings.  The various headings of this Trust Agreement are inserted for 

convenience only and shall not affect the meaning or understanding of this Trust Agreement or 

any provision hereof. 

12.8 No Execution on Trust Assets.  All Trust Assets shall be deemed in custodia legis 

until such times as Trust Assets have actually been distributed in accordance with this Trust 

Agreement and the Plan, and no Beneficiary or any other person can execute upon, garnish or 

attach the Trust Assets in any manner or compel payment from the Trust except by an order of 

the Bankruptcy Court.  Payment and distribution of the Trust Assets will be solely governed by 

the Plan and this Trust Agreement. 

12.9 Amendment.  This Trust Agreement may be amended with the written consent of 

Reorganized Lofino and the Trustee. 

12.10 Severability.  If any term, provision, covenant or restriction contained in this 

Trust Agreement is held by a court of competent jurisdiction to be invalid, void, unenforceable 

or against its regulatory policy, the remainder of the terms, provisions, covenants and restrictions 

contained in this Trust Agreement shall remain in full force and effect and shall in no way be 

affected, impaired or invalidated. 

IN WITNESS WHEREOF, the parties have executed this Trust Agreement as of the day 

and year written above. 

LOFINO PROPERTIES, LLC. 

By:   

Name: [____] 

Title: [____] 

_______________________ as ___ Trustee 

By:   

Name: [____] 

Title: [____] 

5351497.4 
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SCHEDULE A 

 

In accordance with section 8.8 of the Lofino Creditor Trust Agreement, the Trustee of the 

Lofino Creditor Trust shall be compensated at an hourly rate of $400 per hour.   

5730108.1 
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Exhibit VII.A 

First Financial Executory Contracts 
 

Counterparty Description Proposed Cure 

Audrey's Pizza 

1402 Steinbach Way 

Dayton, OH 45440 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Blind Spot 

4443 W. Franklin St. 

Bellbrook, OH 45305 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Blind Spot 

4443 W. Franklin St. 

Bellbrook, OH 45305 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Chase ATM 

JP Morgan Chase ATM 

Business 

P.O. Box 32500 

Louisville, KY 40232 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Children's Medical Center 

One Children's Plaza 

Dayton, OH 45404 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Chipotle Mexican Grille #34-

0872 

1401 Wynkoop Street, Suite 

500 

Denver, CO 80202 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

CitiFinancial Inc. #350279 

6044 Wilmington Pike 

Dayton, OH 45459 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Cosmo Prof. 

Beauty Systems Group, LLC 

P.O. Box 90219 

Denton, TX 76202 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Crafters Lodge 

Crafters Lodge LLC 

1918 Stewart Rd. 

Xenia, OH 45385 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Dry Clean 3.99 

GLLOYD Enterprise Inc. 

20 Wright Ct. 

Springboro, OH 45066 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Eden Yoga 

Elizabeth Hay 

202 W. Babbitt St. 

Dayton, OH 45430 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 
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Edward D. Jones & Co. 

Branch Leasing #6764 

12555 Manchester Road 

Saint Louis, MO 63131 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Endurance Sports 

6056 Wilmington Pike 

Dayton, OH 45459 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Fazoli's Restaurants, Inc. 

2470 Palumbo Drive 

Lexington, KY 40509 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Fine Wine & True Spirits 

Shri Lakulishji LLC 

10501 Success Lane 

Dayton, OH 45458 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

General Nutrition Group 

#000992 

General Nutrition Group 

#00099 

300 Sixth Ave., 4th Floor 

Pittsburgh, PA 15222 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Hall's Jewelers 

6022 Wilmington Pike 

Dayton, OH 45459 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Halloween City 

Party City 

35901 Veronica 

Livonia, MI 48150 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Hausfeld's 

6070 Wilmington Pike 

Dayton, OH 45459 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Hot Spring Spas 

Relax N Inc. 

6100 Wilmington Pike 

Dayton, OH 45459 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Life Uniform Store #109109 

2132 Kratky Road 

Saint Louis, MO 63114 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Monarch Dental 

8105 Irvine Center Dr., Suite 

1500 

Irvine, CA 92618 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Noble Roman's 

Audrey's Pizza 

1402 Steinbach Way 

Dayton, OH 45440 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 
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Nouveau Nails 

6012 Wilmington Pike 

Dayton, OH 45459 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Optical Fashions Centers Inc. 

1395 Research Park Dr. 

Dayton, OH 45432 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Panera Bread
1
 

Breads of the World LLC 

2433 S. Hanley Rd. 

Saint Louis, MO 63144 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Sherwin Williams Company 

Store #1365 Real Estate Acct. 

P.O. Box 6798 

Cleveland, OH 44101 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

Sports Clips 

Southwest Ohio Haircutters 

8552 Sycamore Trails Dr. 

Springboro, OH 45066 

Commercial Lease with 

Lofino Properties, LLC 

$0.00 

 

 

5442290.1 

                                                 
1
 If there is no agreement as to resolution of the Sale Motion, the Trustee may reject the lease with Breads of the 

World, LLC, giving rise to a General Unsecured Claim against the estate. 
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Amended Exhibit XII.B 

Causes of Action 

The listing of potential Causes of Action
1
 and potential defendants on this Exhibit and in 

the Disclosure Statement is not exhaustive.  If a specific Cause of Action or potential defendant 

is not identified in this Exhibit, it is because such Cause of Action or potential defendant is not 

known to the Debtors, Trustee, or Plan Proponents at this time. The listing of potential Causes of 

Action includes, but is not limited to, avoidance actions and any other litigation or Causes of 

Action, whether legal, equitable, or statutory in nature, arising out of, or in connection with, the 

Debtors’ businesses, assets, or operations, or otherwise affecting the Debtors, including but not 

limited to matters pertaining to contracts, leases, deposits, turnover of property of the Debtors or 

property of the Debtors’ Estate, or sale of the Debtors’ assets. 

Except as specifically provided in the Disclosure Statement, Plan, or Confirmation Order, 

nothing contained in the Disclosure Statement, Plan, or Confirmation Order shall be deemed to 

be a waiver or the relinquishment of any rights, claims, or Causes of Action (including, but not 

limited to, any claims under chapter 5 of the Bankruptcy Code) that the Debtors, Trustee, or 

Liquidating Trustee, as the case may be, have or may have, or which the Trustee or Liquidating 

Trustee may choose to assert on behalf of the Estate in accordance with any provision of the 

Bankruptcy Code or any applicable non-bankruptcy law, including, without limitation, any other 

Cause of Action not specifically released pursuant to the Plan. 

The order approving the Disclosure Statement and the Confirmation Order will contain 

findings that the foregoing shall be sufficient for all purposes to satisfy the requirements of the 

standard set forth in Browning v. Levy, 283 F.3d 761 (6th Cir. 2002). 

���������������������������������������� �������������������
�
�Capitalized terms shall have the meaning ascribed to them in the Plan.�
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Exhibit XII.B 2 

 

Causes of Action 

1. Any and all preference, fraudulent transfer, or avoidance claims, claims under 

chapter 5 of the Bankruptcy Code or similar state law, including, without 

limitation, any actions to recharacterize debt claims to equity claims, against: 

a. 5011 Ocean Boulevard, LLC 

b. Audrey's Pizza, LLC 

c. Beauty Systems Group, LLC 

d. Beaver Valley Shopping Center, Inc. 

e. Blind Spot 

f. Bluemark Capital, LLC 

g. Breads of the World LLC 

h. Centerville Women's Fitness 

i. Charles J. Lofino Trust 

j. Chase ATM  

k. Children's Medical Center 

l. Chipotle Mexican Grille #34-0872 

m. CitiFinancial Inc. #350279 

n. CML Foods, Ltd. 

o. CML Investments, LLC 

p. Cosmo Prof. 

q. Crafters Lodge 

r. Crafters Lodge LLC 

s. Cub Foods - Dayton Mall 

t. Cub Foods - Sugarcreek 
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Exhibit XII.B 3 

u. Danielle N. Rastetter, DVM 

v. Dayton Foods Limited Partnership 

w. Dayton Foods Management, Inc. 

x. Dayton Mall Foods, LLC 

y. Dayton Power and Light 

z. Dollar Tree Stores #1342 

aa. Dry Clean 3.99 

bb. Eden Yoga 

cc. Edward D. Jones & Co. 

dd. Elizabeth Hay 

ee. Endurance Sports, LLC 

ff. Estate of Charles J. Lofino 

gg. Farook Shah 

hh. Fazoli's Restaurants, Inc. 

ii. Fine Wine & True Spirits 

jj. Foresite Realty Partners, LLC 

kk. General Nutrition Group #00099 

ll. General Nutrition Group #000992 

mm. Glicny Real Estate Holdings, LLC 

nn. GLLOYD Enterprise Inc. 

oo. Greene County Sanitary Engineering Department 

pp. Greene County Treasurer 

qq. Halloween City 

rr. Hall's Jewelers 

ss. Hammerman, Graf, Hughes & Co. 
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Exhibit XII.B 4 

tt. Hausfeld's 

uu. Hobby Lobby Store #346 

vv. Hot Spring Spas 

ww. Ima J. Podiak 

xx. Jamie Hadac, Receiver  

yy. Jeffrey Zhu 

zz. Joe Comford 

aaa. JP Morgan Chase ATM Business 

bbb. Karen Roush 

ccc. Katherine O' Brien 

ddd. L/E Properties Co., LLP 

eee. LCM Foundation 

fff. LCM Investments Management, LLC 

ggg. Life Uniform Store #109109 

hhh. Lof-Arn Development Company 

iii. Lofino Family, Ltd. 

jjj. Lofino Properties, LLC 

kkk. Lofino Stores Aviation, LLC 

lll. Lofino’s Colorado Foods, Inc. 

mmm. Lofino’s Columbus Foods II, LLC 

nnn. Lofino’s Columbus Foods, Inc. 

ooo. Lofino’s Dayton Foods, Inc. 

ppp. Lofino’s Food Stores, LLC 

qqq. Lofino’s Foods Stores, Inc. 

rrr. Lofino’s Indiana Foods, LLC 
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Exhibit XII.B 5 

sss. Lofino’s Management Aviation, LLC 

ttt. Lofino’s Properties Aviation, LLC 

uuu. Lofino’s, Inc. 

vvv. Martin P. Sloan 

www. MDL Holdings, LLC 

xxx. Michael D. Lofino Trust 

yyy. Michael D. Lofino, Jr. 

zzz. Michael D. Lofino, Jr. Irrevocable Trust 

aaaa. Michael D. Lofino, Jr. Trust 

bbbb. Michael D. Lofino, Sr. 

cccc. Midwest First Star, Inc. 

dddd. Monarch Dental 

eeee. Montgomery County Treasurer 

ffff. Montgomery County Water Services 

gggg. Noble Roman's 

hhhh. Nouveau Nails 

iiii. Office Max Store #497 

jjjj. Once Upon A Child 

kkkk. Optical Fashions Centers Inc. 

llll. Panera Bread 

mmmm. Party City 

nnnn. Pets In Stitches, LLC 

oooo. Pickrel, Schaeffer & Ebeling 

pppp. Pinelane, LLC 

qqqq. Plato's Closet 
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Exhibit XII.B 6 

rrrr. QQQ Buffet 

ssss. R&R Resale Inc.  

tttt. Relax N Inc. 

uuuu. Robyn Witt 

vvvv. Sarasota Gateway Associates, LLLP 

wwww. Sarasota Gateway Associates, LLP 

xxxx. Sarasota Gateway Retail, LLLP 

yyyy. Sarasota Gateway Retail, LLP 

zzzz. Seajay Ohio, LLC 

aaaaa. Sherwin Williams Company 

bbbbb. Shri Lakulishji LLC 

ccccc. Southland 75, LLC 

ddddd. Southwest Ohio Haircutters 

eeeee. Sports Clips 

fffff. State of Ohio, Department of Taxation 

ggggg. Sugarcreek Plaza Foods LLC  

hhhhh. Susan Mullins 

iiiii. United States of America, Internal Revenue Service 

jjjjj. Vectren Corporation 

2. Any and all claims or Causes of Action that the Debtors may have against the 

parties named below, including but not limited to other litigation or Causes of 

Action, whether legal, equitable, or statutory in nature, whether arising out of, or 

in connection with, the Debtors’ businesses, assets, or operations, or otherwise, 

including but not limited to matters pertaining to contracts, real estate, leases, 

deposits, torts, conversion of funds, recovery of funds, payments due upon 
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Exhibit XII.B 7 

reconciliation of common area maintenance (“CAM”) charges, turnover of 

property of the Debtors or property of the Debtors’ Estate, or sale of the Debtors’ 

assets: 

a. 5011 Ocean Boulevard, LLC 

b. Audrey's Pizza, LLC 

c. Beauty Systems Group, LLC 

d. Beaver Valley Shopping Center, Inc. 

e. Blind Spot 

f. Bluemark Capital, LLC 

g. Breads of the World LLC 

h. Centerville Women's Fitness 

i. Charles J. Lofino Trust 

j. Chase ATM  

k. Children's Medical Center 

l. Chipotle Mexican Grille #34-0872 

m. CitiFinancial Inc. #350279 

n. CML Foods, Ltd. 

o. CML Investments, LLC 

p. Cosmo Prof. 

q. Crafters Lodge 

r. Crafters Lodge LLC 

s. Cub Foods - Dayton Mall 

t. Cub Foods - Sugarcreek 

u. Danielle N. Rastetter, DVM 
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Exhibit XII.B 8 

v. Dayton Foods Limited Partnership 

w. Dayton Foods Management, Inc. 

x. Dayton Mall Foods, LLC 

y. Dayton Power and Light 

z. Dollar Tree Stores #1342 

aa. Dry Clean 3.99 

bb. Eden Yoga 

cc. Edward D. Jones & Co. 

dd. Elizabeth Hay 

ee. Endurance Sports, LLC 

ff. Estate of Charles J. Lofino 

gg. Farook Shah 

hh. Fazoli's Restaurants, Inc. 

ii. Fine Wine & True Spirits 

jj. Foresite Realty Partners, LLC 

kk. General Nutrition Group #00099 

ll. General Nutrition Group #000992 

mm. Glicny Real Estate Holdings, LLC 

nn. GLLOYD Enterprise Inc. 

oo. Greene County Sanitary Engineering Department 

pp. Greene County Treasurer 

qq. Halloween City 

rr. Hall's Jewelers 

ss. Hammerman, Graf, Hughes & Co. 

tt. Hausfeld's 
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Exhibit XII.B 9 

uu. Hobby Lobby Store #346 

vv. Hot Spring Spas 

ww. Ima J. Podiak 

xx. Jamie Hadac, Receiver  

yy. Jeffrey Zhu 

zz. Joe Comford 

aaa. Jon M. Rosemeyer 

bbb. JP Morgan Chase ATM Business 

ccc. Karen Roush 

ddd. Katherine O' Brien 

eee. L/E Properties Co., LLP 

fff. LCM Foundation 

ggg. LCM Investments Management, LLC 

hhh. Life Uniform Store #109109 

iii. Lof-Arn Development Company 

jjj. Lofino Family, Ltd. 

kkk. Lofino Properties, LLC 

lll. Lofino Stores Aviation, LLC 

mmm. Lofino’s Colorado Foods, Inc. 

nnn. Lofino’s Columbus Foods II, LLC 

ooo. Lofino’s Columbus Foods, Inc. 

ppp. Lofino’s Dayton Foods, Inc. 

qqq. Lofino’s Food Stores, LLC 

rrr. Lofino’s Foods Stores, Inc. 

sss. Lofino’s Indiana Foods, LLC 
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Exhibit XII.B 10 

ttt. Lofino’s Management Aviation, LLC 

uuu. Lofino’s Properties Aviation, LLC 

vvv. Lofino’s, Inc. 

www. Martin P. Sloan 

xxx. MDL Holdings, LLC 

yyy. Michael D. Lofino Trust 

zzz. Michael D. Lofino, Jr. 

aaaa. Michael D. Lofino, Jr. Irrevocable Trust 

bbbb. Michael D. Lofino, Jr. Trust 

cccc. Michael D. Lofino, Sr. 

dddd. Midwest First Star, Inc. 

eeee. Monarch Dental 

ffff. Montgomery County Treasurer 

gggg. Montgomery County Water Services 

hhhh. Noble Roman's 

iiii. Nouveau Nails 

jjjj. Office Max Store #497 

kkkk. Once Upon A Child 

llll. Optical Fashions Centers Inc. 

mmmm. Panera Bread 

nnnn. Party City 

oooo. Pets In Stitches, LLC 

pppp. Pickrel, Schaeffer & Ebeling 

qqqq. Pinelane, LLC 

rrrr. Plato's Closet 
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Exhibit XII.B 11 

ssss. QQQ Buffet 

tttt. R&R Resale Inc.  

uuuu. Relax N Inc. 

vvvv. Robyn Witt 

wwww. Sarasota Gateway Associates, LLLP 

xxxx. Sarasota Gateway Associates, LLP 

yyyy. Sarasota Gateway Retail, LLLP 

zzzz. Sarasota Gateway Retail, LLP 

aaaaa. Seajay Ohio, LLC 

bbbbb. Sherwin Williams Company 

ccccc. Shri Lakulishji LLC 

ddddd. Southland 75, LLC 

eeeee. Southwest Ohio Haircutters 

fffff. Sports Clips 

ggggg. State of Ohio, Department of Taxation 

hhhhh. Sugarcreek Plaza Foods LLC  

iiiii. Susan Mullins 

jjjjj. United States of America, Internal Revenue Service 

kkkkk. Vectren Corporation 

1780477.1 
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