


























Report of Jack F. Williams - Chapter 11 Examiner 

experience, it will become more difficult for Mr. Cooper to operate as a Board of one consistent 

with his fiduciary duties, even with the very experienced internal and external advisors upon 

whom he now relies. The following is a summary of my most significant observations: 

1. Directors and management have been thoroughly instructed by CWT on their 
fiduciary duties in and out of bankruptcy. 

2. Directors and management are aware of those fiduciary duties as they manifest 
themselves through various issues and decisions. 

3. Directors and management are attempting to keep themselves meaningful 
informed by the consultation with both internal experts and external experts. 
Internally, these experts include Mr. Cooper, the CEO, the CRO, and the CFO. 
Externally, these experts include CWT, Evercore, AlixPartners, and the newly 
retained Litigation Committee legal counsel and financial advisory experts. 

4. Directors and management have created and implemented various protocols and 
practices regarding the walling off of Access-related directors from rights 
sponsorship information and issues from the inception of the bidding process. 

5. Directors and management have created and implemented various protocols and 
practices regarding the walling off of all directors that are defendants in the 
Committee Adversary from information and issues regarding that litigation from 
the inception of the Committee Adversary. 

6. Conceptually, the present governance structure is reasonable with its allocation of 
responsibilities to the Restructuring Committee and the Litigation Committee, 
respectively. However, as practiced, the present structure with the relevant 
protocols and practices results in an unusual situation wherein only one director 
may participate in the decision-making process regarding the interconnectedness 
of the precise questions within the scope of my investigation. The director is Mr. 
Cooper. 

7. Presently, I have uncovered no evidence that would suggest that Mr. Cooper as 
the sole director eligible to address the three interconnected questions has 
breached any duties or has acted in bad faith in any manner. 

8. I find Mr. Cooper to be meaningfully informed, disinterested, and acting in good 
faith as related to the three questions within the scope of my investigation. 

9. Other than the fact that one director is responsible and has sole authority over 
certain key issues, I have uncovered nothing unusual about the process by which a 
bidder has been tentatively selected to serve as sponsor and backstop for the 
equity rights offering. 
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10. The solicitation and bid process employed, including follow-up, is reasonable and 
appears designed to increase participation by significant bidders. 

11. The bid process remains open notwithstanding the selection of a tentative winning 
bidder. 

12. I have uncovered nothing unusual about the process by which the Debtors have 
considered the issues related to the DIP Facility, including the possibilities of any 
extensions or replacements. It is my understanding that the Debtors and DIP 
Lenders would agree to an extension of the DIP Facility for sound business 
reasons but not to accommodate the Committee Adversary. 

13. Other than the fact that one director is responsible and has sole authority, I have 
uncovered nothing unusual about the process by which the Debtors will address 
the continued inclusion or deletion of any litigation reserve in the plan of 
reorganization. However, since Ares and Apollo (senior secured creditors and 
part of the DIP Lenders) have stated that they will not agree to a significant 
litigation reserve pending resolution of the Committee Adversary in any plan of 
reorganization, it is unclear what the final form a litigation reserve will be, if any. 
Thus, my findings on this issue should be considered of a preliminary nature. 
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2. Conclusion on Equity Rights Sponsor Process 

Based on my analysis of the process, it appears that the Debtors' directors and 

management, as well as their outside advisors, ran a process that is consistent with those 

commonly undertaken in bankruptcy cases. While the winning Equity Rights Sponsor bid came 

from a consortium of Access, Apollo, and Ares (collectively, the "AAAs") and was superior in 

terms of pricing, guarantee and structure, I do believe that the Debtors and their advisors also 

considered the impact the AAAs would have on the confirmability of a Plan and the compromise 

and settlement of the Committee Adversary in making a business decision to select the winning 

bid. In doing so, the Debtors were required to analyze the merits of the Committee Adversary 

and undertake a risk assessment to determine the ability of either party to prevail in the 

Committee Adversary. I have not undertaken any meaningful analysis of the risks associated 

with potential confirmability of any proposed plan without AAA support or associated with the 

Committee Adversary as both those issues are not within the scope of my investigation. Based 

on the information that I received and reviewed in connection with my examination, I have not 

witnessed any undue conflicts of interest, undue pressure, or bad faith in the process of selecting 

an equity sponsor. 

B. DECISION NOT TO EXTEND THE DIP FINANCING 

1. Securing a DIP at the Beginning of the Case 

From my interviews with representatives of the Debtors, their counsel, and their financial 

advisors, the terms and conditions of the DIP Facility were hard fought. I reviewed the records 

of the final DIP Facility hearing held in Court on February 25, 26, and 27, 2009, which outlines 

the chronology of events leading to the Final DIP Order. While a variety of issues appear to 

have been contentious, the most pertinent issue for my investigation is the DIP Facility maturity 
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5. Conclusions on DIP Facility 

Based on the information gathered through my investigation, I have found no evidence 

that the DIP Facility lenders or any members of the Ad Hoc Group have applied undue pressure 

on the Debtors, its management, or its directors to not extend the DIP Facility beyond the current 

maturity date, or that any party-in-interest has used the DIP Facility negotiations to further their 

agenda as an equity rights backstop sponsor. This conclusion is supported by the Proposed DIP 

Extension which was requested by the Debtors on October 14, 2009. 164 Further, I have been 

unable to find any evidence to support the assertion that the Debtors' process in deciding 

whether to refinance the DIP Facility was influenced by anything other than an interest to 

eliminate the burdensome costs of the bankruptcy. Given the Debtors' bankruptcy-related cost 

structure, and in particular the actual cash costs of the Adequate Protection Payments and the 

ongoing bankruptcy professional fees associated with the Bankruptcy Cases, the Debtors have, 

so far, chosen to not extend the DIP Facility beyond those dates described in the Proposed DIP 

Extension. While the DIP Facility timeline and milestones are certainly aggressive in a case of 

this magnitude, the process underlying that decision does not appear flawed. 

Furthermore, my investigation has shown that the directors and management have kept 

themselves meaningfully informed, with both internal and external advisors, as to the needs of 

the present DIP Facility, its costs, and the costs of extension or refinancing. My investigation 

has uncovered no facts that would suggest that the directors or management were acting in bad 

faith in considering any extension or replacement of the DIP Facility. Finally, my investigation 

has uncovered no facts that would suggest any conflict of interest or breach of duty of loyalty by 

the sole director, Mr. Cooper, or management regarding the DIP Facility, including its potential 

interconnectedness to the other issues within the scope of my investigation. 

164 Bankruptcy Docket No. 3043. 
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In the Committee Reply, the Committee charges that the Debtors informed them that the 

Plan Litigation Reserve would be eliminated from the next version of the plan. 168 The Debtors, 

for their part, have argued that the Plan allows for a reserve and that no plan of reorganization to 

the contrary has been filed. 169 However, the Debtors also state that any plan settling the 

Committee Adversary would necessarily relieve the need for such a plan provision. 17o The 

Debtors also contend that such a revised plan would be subject to approval by the Court as well 

as the Creditors Committee, which could then object to the removal of such a provision. 171 

While it would not be proper for me to join the speculative argument of whether or not the 

Debtors were planning to issue a revised plan, and whether or not they were preparing to 

eliminate the Plan Litigation Reserve provision, the Court may wish for a further examination 

into the reasoning and motivation behind the elimination of this provision were the Debtors to 

release such an amended plan. 

168 Committee Reply at 11 . 
169 Debtors Response to Examiner Motion at ~14. 
170Id. at ~16. 
171 Id. 
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VIII. ISSUES FOR FURTHER INVESTIGATION 

Although I have completed the investigation as directed by the Court, there may be 

several additional investigatory and monitoring tasks that may be beneficial to the Bankruptcy 

Cases. 

1. As discussed above, the Debtors and the Debtors' advisors, Evercore, constructed 

and implemented an effective solicitation and bidding process to identify and tentatively select 

the Equity Rights Sponsor. At this time, it appears that the Debtors have tentatively selected the 

AAAs as the Equity Rights Sponsor based on the terms and conditions of their bid. Since the 

tentative selection of the AAAs, a previous bidder, which had participated through all stages of 

the bid process, has reportedly begun negotiations to offer a competing bid. Reliance Industries, 

Ltd. has also publicly expressed interest in the acquisition of the Debtors, has signed an NDA, 

and is in the process of conducting due diligence in order to prepared its own offer. Before 

confirming a plan of reorganization, the Debtors and their professionals should ensure a fair, 

balanced, and transparent bid process open to all serious potential bidders up to plan 

confirmation. Moreover, before seeking confirmation of a plan of reorganization with the AAAs 

serving as Equity Rights Sponsor, the Debtors' and their professionals should ensure, after 

meaningful consultation with the Committee, that the AAAs' offer is superior to other competing 

offers and that the selection is consistent with their duties to the Debtors and the bankruptcy 

estates. The Court may order me to monitor and ensure the continuation of a reasonable 

decision-making process with attributes of fairness, openness, and transparency in the selection 

of any Equity Rights Sponsor or alternative sales process or general plan process and to ensure 

that the Committee and any other designated parties-in-interest are kept meaningfully informed 

by the Debtors. 
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2. The Court may order me to investigate the payment of adequate protection 

payments to certain members of the secured creditors in light of the values of the Debtors in 

these Bankruptcy Cases and the role those payments have played in Bankruptcy Cases. 

3. The Court may order me to monitor the Supervisory Board interaction with the 

Restructuring Committee and the Litigation Committee, especially those areas where only one 

director is eligible to participate. 

4. The Court may order me to evaluate the Debtors' assessment of the litigation risk 

in the Committee Adversary and the confirmability risk in any proposed plan that does not 

contain the AAAs as the equity rights sponsor. 
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