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Paid
Totad

Dues

Graon Foas

Cart Fees
Mechandise
Other Pro Shop
Food & Beverage
Tots

Cost of Goods Sold
Merchandise
Food & Beverage
Totad

Labor Expanse
Pro Shop
Food & Beverage
Course Maintenance
Marketing
Administrative
Total

Cther Expenses
Pro Shap
Food & Beverage
Course Maintenance
Marketing

A 4

0 Fae
Administrative
Total

Total Expansaes

ERITDA $ (17,345)| 85 § S268( 5 [an751) 270 5 2142

Cash Flow
Beginning Balance

MGC)

Beginning Balance - M5C Cash

Golf Cperatinns NCI
Equity to fund shorifalls
Ending Balance

| 2005 2010 |
Total Nov Doc Jan Feb Mar

8,450 2,000 1,800 1,400 1,250 2,000
1475 300 275 260 200 350
8,825 2,300 2076 1,650 1,550 2,350

$. B7600|% 7500 $  17500[% 17600 § 47500 § 17,500
§ 66755085 168000 § 142200(3 110800 $ 0B7SC § 158,000
$ 10001 % 200 & 20| 5§ 200 % 200 $ 200
§ 485315 10925 § 9856 | § 8280 5 7750 § 0 11750
$ 13,0001 $ 2750 § 2780 § 2500 & 2500 % 2,500
$ 10000015 30000 § 20000|% 15000 15000 $ 20,600
$ S17Se1}S5 219375 § 192506 $ 154,050 5 141,700 § 209,950
$  sa00|3 7429 § 8702 | § 5810 $ 5270 7,980
$ 430008 12000 § BE0D|S 6450 $_ 6450 § 8,800
$ 70013 20328 % 15302 § 12060 § 1720 § 16,590
§ 78137|8 15722 §¢ i6163|% 15922 § 14408 § 15922
$ 5 18292 §  15840(%5 14243 § 12892 3 14243
$ 163985(35 23,703 % 35630| § 32256 § 20140 § 32,258
$ 3,320 | % 1,836 § 1664 % - % - 3 -
$ 88430|3 17473 % 17.083|% 18246 § 16483 $ 19245
§ 406103|3 84746 § 871015 BOGET § 720823 $  BO,867
3 31.884(% 3652 § 3652|% 118680 $ 6500 3 6,000
$§ 2872%|$ 6058 % 6,054 | 8 4439 § 4538 $ 4,630
3 150300|5% 45350 § 24600 § 28200 § 3OS0 § 36,200
$ w0l s E0 % 508§ - 3 - % -
$ S0000)% 40000 § 10000(% 10,000 § 10000 $ 10,000
3 188033|§ 40770 3 20479!3 95575 § 34775 $ 34476
$ A52522|§ 056805 ¥ 2 B4835|% Bi074 § 79764 § 91,264
§ 934928|% 210960 § 187238|5 183804 § 164407 § 1BB521

$ $

5 -1 - 5 26415)% 31884 § 1933 § -
$ 18000|F 18000 § L] . - % -
§ (173450 8% 8415 § 52688 (20751} % (2270M) § 21429
$  207ra|S - 3 -3 -5 20774 $ -
$  21420|% 26475 §  31.684(3 1,933 % - § 21429

Hotas

Manihly fze is 20k§, 10kS paid cument with balance accrued
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LOAN AGREEMENT
BY AND BETWEEN
MALIBU ASSOCIATES, LLC, a California limited Liability company
and

CALIFORNIA NATIONAL BANK, a national banking association

Dated: March 28, 2006

Loan No.: 7600004084
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Loan Ne.: 7600004084

LOAN AGREEMENT

THIS LOAN AGREEMENT (“Agreament™) is entered into as of March 28, 2006, by and
between MALIBU ASSOCIATES, LLC, a California limited liability company (“Owner”), and
CALIFORNIA NA’I‘IONAL BANK, a national banking association (*Lender”).

RECITALS

This Agreement is executed by Ovmer for the purpose of obtaining a loan from Lender,
to be evidenced by a Deed of Trust Note made by Owner in favor of Lender and secured by,
among other things, 2 Deed of Trust, Assignment of Leases and Rents, Security Agreement and
Fixture Filing affecting approximately 648.5 acres of real property located approximately 7 miles
cast of the City of Malibu, in the unincorporated area of Los Angeles County, California, -
described on Exhibit “A” attached to and made a part of this Agreement and all improvements
now or in the firture erected on such real property (such real property and improvements now or-
in the firture erected on such real property are collectively heremafier referred to as the
“Property””). The loan is to aid Owner in the acquisition. of the Propesty, which currently
inclndes, among other improvements, an 18 hole golf course, an approximate 10,000 sq. &, .. .
clubhouse, and an approximate 4,000 sg. ft. maintenance facility. Owner anticipates entitling the
Property such that the Property can be redeveloped. Beyond the subject loan to aid in
mqmmuomlmderhasmtapmwedmyﬁmhcrioansforsuchpurposw,mdndmgmuﬂmmg
development or construction, and Owner understands and acknowledges that no loans exoeptthe
subject loan have been approved by Lender.

NOW, THEREFORE, in consideration of the foregoing recitals, the making of the loan
and of the mniual promises contained in this Agreement, and of other valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

ARTICLE 1

LOAN ACCOMMODATION

- 1.01 The Loan, Owner agrees to take, and Lender agrees to make, upon the terms and
conditions contained in this Agreement, & loan in the principal sum of Twenty-Eight Million
Five Hurdred Thousand Doilars ($28,500,000) (the “Loan”).

1.02 Documents. Inorderto consummate the Loan, Owner wilt hand Lender the
following documents, fally executed, in the form prescribed by Lender, together with any
additional documenits, items and fimds as Lender may require in connection with this Agreement:

(@)  Deed of Trust Note (“Note™) in the principal amount set forth above and
bearmg interest at the rate set forth in the Note.

ExB, P. 8
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(t)  Deed of Trust, Assignment of Leases and Rents, Security Agreement and
Fixture Filing (“Deed of Trust”).

(¢)  Assignment of Rights under Penmiits and Developmem Documents.

(@)  Guaranty Agroement.

(¢)  Fnviroomental Indemmity Agreement.

(0  Limited Liability Company Certification from Owner.

(g) . Limited Liability Company Certification from MPK ngelopment, LLC.

()  Corporate Resolutions (from Hix/Rubenstein Companies and Pacific
Capital Holdings, Inc.).

. (i)  Opinion Letter from Owner’s counsel as to due formation and
orgamzauomowancrandexecuhve Committee (Hix/Rubenstein Companies, Pacific Capital
‘Holdings, Inc., and MPK Development, LLC), and due authorization and execution and delivery
of the Loan Documents executed by Owner.

G  Subordination Acknowledgement by Hix/Rubenstein Companies, Pacific
Capital Holdings, Inc:, and MPK Development, LLC (collectively “Development Manager”),
undm't}mtcm'lszevelopment Management Agreement dated March 2006, mﬁeredmtoby
Devejopment Manager and Owner.

. () Lendes’s form Disbursement Request and Authorization, Agreement to
Provide Insurance, and such other form acknowledgements and authorizations as Lender may

@ Such other items as Lender may reasorably require.

ARTICLE II
REPRESENTATIONS AND WARRANTIES

Owner represents and warrants to Lender that as of the date of recording the Deed of
Trust:

" 201 Legal Statas. Owner is a limited liability company which is duly organized and
validly existing under the laws of the State of California, and is qualified and licensed to do
business in all jurisdictions in which such qualification or licensing is required.

202 Authorization and Validation. The execution, delivery and performance by
Owner of this Agreement, the Note, and all documents securing the repayment of the
indebtedness evidenced by the Note, including, without limitation, the Deed of Trust and other
domnnents described above (all documents securing such repayment being collectively called the
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“Security Documents”), and the borrowings evidenced by the Note (a) are within the powers of
Owner, (b) have received the approval of Owner’s principals, if any, (c} have received all
necessary govemmental approvals, and (d) will not violate any provisions of law, any order of
any court or other agency of government, or any indenture, agreement or any other instrument to
which Owner is a party or by whick Owner, or any of its property, is bound, or be in conlict
with, result in any breach of or constitute (with due notice and/or lapse of time) a defanlt under
any such indenture, agreement or other instrament, or resalt in the creation or imposition of any
lien, ohatgemancambmnceofmynaunewhatsowcruponanyofitspmpertymasscts, except
as contemplated by the provisions of this Agreement. This Agreement, the Note and each of the
Secarity Documents, when executed and delivered to Lender, will constitute legal, valid and

" binding obligations of Owzer enforceable i accordance with their terms.

203 Financial Information, All financial data that has been given to Lender with
respwtmOwnermdth;Propmy(a)iscompletcmdwmmaﬂmataiﬂmspem@)
acclmtelyrepresenistheﬁnmcialconditionofmmmehupﬁtyascfthedateonwhich,
andtheresaﬂtsowana’smﬁaerpmty’sopemﬁomforﬂ:cpeﬁodforwhich,thesamehave
Been furnished, and (c) has been prepated in accordance with generally accepted accounting
principles consistently apphed throughout the periods covered. All balance sheats disclose all
known liabilities, direct and contingent, as of their respective dates. There has been no adverse
changeinfheﬁnancialcondiﬁonowanersinoethedaheofthemostrecentofsuchﬁnmqiﬂ'-
stafernents given o Lender ofher than changes in the ordinary couse of business, none of which
changes has been materially adverse. -

204 NoDefanlts. To Owner’s knowledge, Owner is a party to no dgreement or
instrument that will materjally interfere with its performance under this Agreement or the
Security Documents; and is not in default in the performance, observance or fulfiliment of any of
the miaterial obligations, covenants or condifions set forth in any agreement or instrumentfo
which it is a party, which default would have a material and adverse effect upon its ability to
perform under this Agreement or the Security Documents.

© 2.05 Correct Information. All reporis, papers, data and information given to Lender
wimmpectmOWnﬁ,mygtmantormtherpertyaremmdmminaﬂmawiﬂ
respectsandoompleteinsofarasoompletenessmaybanecmarytogiv&l.cndératmeand
accurate knowledge of the subject matters thereof.

2.06 Title. Owner has, or will have at the time of recordation of the Deed of Trust,
good and marketable title in fee simple fo the Property and good and marketable title to all
fixtures and personalty now located on the Property, free and clear of any liens, charges,
encimbrances, secutity interests and adverse claims whatsoever except for those fixtures and
personalty which are leased and except as approved by Lender as exceptions to title in its Title
Policy (hereinafier defined). ‘ “

2.07 Permits, Franchises. To its knowledge, Owner possesses all permits,
memberships, franchises, coniracts, and licenses required and all trademark rights, trade names,
trade’'neme rights, patents, patent rights amd fictitious name rights necessary to enable it to
conduct the business in which if is now engaged without conflict with the rights of others.

ExB, P.10
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208 Access; Utilities. There is adequate ingress to and egress from the Property,
pubﬁcwmwﬁmsmﬁwymwﬁcgelwﬁdw,gas,mlephommdaﬂommﬁty. B
services sufficient for the uses of the Property; the Property is zoned for its present uses; and all
such uses substantiatly comply with any and all laws, statutes, ordinances, rules regulations,
covenants, conditions and restrictions applicable to said nses or which relate to or affect the
Property.

2.09 Taxes. Owner bas filed all federal, state, comty and municipal income tax
returps required to have been filed by it, and, to its knowledge, has paid all taxes which have
become due pursuant to such returns or pursuant to any assessments received by it, and Qwner
does not know of any basis for additional assessment in respect of any such tages. Owner has no
knowledge of any pending assessments or adjustments of its taxes payable with respect fo any
year.

2.10 Pending Litigation. To Owner's knowledge, there is not now pending against or
aﬁ‘ecﬁnngnetorﬂ:ePropetty,nor,tothekmwledgeowanetisihmﬂ:r&atenedanyclaim,,,
investigation, action, suit or proceeding at law, or in equity, or before amy court or administrative
agency which, if adversely determined, would materially impair or affect the Property or the
financial condition or business operations of Owner.

211 Unpaid Matevialmen. To Owner’s knowledge, no person, firm or corporation
has performed amy construction work or farnished services in connection with any constraction
carfied on or to be carried an at the Property who or which remains wmpaid at the time of

. execution of this Agreement.

" 212 Agreements and Denosits. Excluding golf memberships and agreements relative
to fture tournaments, Owner has not received any payment, deposit, rental or other amounts of
any nature from any occupant or prospective occupant, nor executed any lease or purchase
agreement with any such occupant or prospective occupant, of the Property or any part thereof
except pursuant to Jeases, frue and correct copies of which have been finnished to Lender. In
connection with any such leases, Owner has not received any prepayment of rental more than
one month in advance, except as disclosed in a separate writing to Lender.

" 213 Encumbrances. No other encumbrance on the Property exists or is contemplated
which shall be subordinate to the Deed of Trust, and Owner agrees that no jumior lien of any
natis against all or any portion of the Property shall be given, permitted or suffered by Owner
without Lender’s written consent. Said consent shall be at Lender’s sole option and discretion.

' 214 Principal Place of Business. Ownex’s principal place of business is at the
address set forth in this Agreement as the address for notices to Owner. Owner shall promptly
notify Lender of any change in Owner’s principal place of business at any time prior to
repayment in full to Lender of the indebtedness secured by the Secarity Documents.

.7 215 Compliance. Owner has examined and is familiar with all conditions,
resirictions, reservations and zoning ordinances affecting the Property. The Property in all

4
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matmﬂrespmtsmnfomsmmdsubstanhaﬂymmpheswrmaﬂofmamqummtsofsaﬁ
conditions, restrictions, reservations and zoning ordinances.

ARTICLE I

CONDITIONS PRECEDENT

" As a condition to Lender’s obligation to make the Loan and of Owner’s right to receive

myofﬁeprowedsofﬁehmmefoﬂowmgwnmuomprwedmmdommreqmmmshﬂl
have been satisfied:

3.01 Title Policy. Ovwner shall fornish to Lender an ALTA Lender’s Policy of Title
- Tnsurance with such endorsements as Lender may reasonably require, which shall insure that the
Deed of Trust is a first lien an the Property, free and clear of all liens, encumbrances and
restrictions or other matters except those, if any, to which Lender may agree to take subject to in
writing. Said Policy of Title Insurance shall be in the principal amount of the Loan.

3.02 Reports and Other Dociments. Owner shall furnish to Lender, at Owner’s sole
mﬂanﬂme,(a)arepﬁwepmdbyahomedmmmﬂﬂconsmwmmqmblew
Lender indicating to Lender’s satisfaction that no “Hazardous Substances” (as that term is
defined in the Environmental Indemnity Agreement referred in Section 1.02 above) are present
in, on, under or 2bout the Propesty, (b) a soils report relating to the Property by a licensed :
registered soils engineer acceptable to Lender indicating to Lender’s satisfaction that no unusual
or hazardous soils conditions exist in, on, under or about the Property, (c) all documents required
under Section 1.02 above, (d) any other documents or fimds required by this Agreement, and
(¢) an appraisal of the Property by or on behalf of Lender utilizing Lender’s required appraiser,

" in form and content acceptable to Lender.

3.03 Imsurance. Owner shall furnish to Lender, at Owner’s sole cost and expense,
such policies of instrance in such amounts and in accordance with the standards set forth on
Exhibit “B” attached hereto and incorporated herein, with standard mortgagee’s endorsements
naming Lender as first mortgagee and as additional insured, and shall also deliver to Lender such
other insurance as Lender, from time to time, may require upon notice to Owner in writing, The
all iisk/special form propertty insurance shall provide for the loss proceeds to be payable to
Lender or its assigns as mortgagee. Certifications evidencing the originals of all such policies in
form and content acceptable to Lender shall be deposited with Lender. It is understood and
agreed that the approval of any insurer by Lender shall not be deemed or construed to be any
representation, warranty or determination by Lendex as to the form or legal sufficiency of any
instiranee contract, or the solvency of any insurance company, or the sufficiency of the amounts
carried for the protection of Owner or any other person, and Owner assumes the full risk,
responsibility and liability, if any, with respect to such matters. If Owner fails to secure and
maintain insurance as required hereunder, Lender shail bave the immediate right (without waiver
of any other rights Lender may have upon an Event of Defanli under this Agreement) to secure
same in the name and for the account of Owner, in which event Owner shall pay the costs thereof
upon demand by Lender with interest thereon at the defanlt rate as set forth in the Note from the
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date of disbursement by Lender until paid in full, and 2l such amounts shall be deemed secured
by the Security Documents.

3.04 Correciness of Representations: No Defanlfs. The representations and
warranties of Owner contained in Article Il hereof shall be true and correct on and as of the date
of Lender’s advancing any of the proceeds of the Loan, with the same effect as though such

jons and warranties had been made on and as of such date, and on such date no Event
of Default as defined in Article IX hereof shall have occurred and no condition, event or act
which with the giving of notice or the passage or time or both would constitute such an Event of
Default shall have occurred ind be confinuing or shall exist.

' 3.05 LegalReview. All legal matters incidental to the granting of the Loan shall be
satisfactory to counsel of Lender.

3.06 Owner’s Equity. Prior to the fanding of the Loan, Owner shall deposit with
Lender, or into escrow, (a) funds in an amount which, together with the Loan fands described in
Section 4.03 below, will satisfy in full the acquisition costs of the Property described in Section
4.03 below, and (b) evidence satisfactory to Lender that Owner has cash equity in the Property in
an amount not less than Nine Million Dollars ($9,000,000). Lender shall also have been
provided an appraisal prepared in accordance with Section 3.02 (e) hereof and acceptable to
I.mdershovnngthel’ropextyhavmgatotalapprmsedvalucofnotlessthanForty-FourMilhm
Dollars($44000000)

ARTICLE IV
DISBURSEMENT PROCEDURE

" 'Upon recording of the Deed of Trust, Loan fimds of up to $28,500,000 plus, if apphcable,
cash deposited by Owner with Lender under Section 3.06 hereof, shall be disbursed as follows:

4.01 Loan Fee; Capital Placement Fee. The sum of $427,500 (1.50%) shall be
disbursed as 2 non-refindable T.oan fee to Lender. The sum of $285,000 (1.00%) shall be
disbursed to David B. Norton Inc., as a capital placement fee.

-’ 402 Costs and Expenses. The sum of approximately $220,000 shall be disbursed for
reasopzble miscellaneous appraisal, inspection, consultant, legal, title, closing and other costs of
Lender, and for such other third party costs and expenses as approved by Owner and Lender.
Said sum shall include payment to Backus, Bland, Navarro & Weber LLP for Lender’s legal fees
incurred through the date of recordation of the Deed of Trust, pursuant to invoices therefor
submitted by such law firm to Lender. IfLoan funds allocated for all such costs and expenses
are insufficient to satisfy all such costs and expenses in full, Owner agrees to immediately pay to
Lender the additional sums required to satisfy all such costs and expenses in full. Should the
Loan:fimds allocated for such costs and expenses be in excess of such costs and expenses, the
excess shall be reallocated and added to interest reserve.
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© 403 Interest Res e.Thesumofsz,msoomanbeheIdbyLmdaﬁnm
reserve.

404 Acguisition of Property. Thebalance of the Loan fimds in the sum of
approximately $25,500,000, together with all fimds deposited by Owner as necessary and/or as
directed by Lender, shall be paid to Stewart Title Escrow, Escrow No. E50052357 to satisfy the
purchase price and Owner’s closing costs and prorations for the acquisition of the Property.

4.05 Nngbi_lggofLender.Lmﬁershaﬂmtbehableformymr,unﬁssion,
megulantymacuontakenmgoudfmﬂammmspeammedwbmcmentofﬂzemmd& .
Owner acknowledges that it has no right to the Loan funds other than to have them disbursed by
Lender in accordance with this Agreement. . -

ARTICLE YV
AFFIRMATIVE COVENANTS

" | Qwner covenants that so long as the Loan remains owtstanding or any liabilities (whefher
direct or contingent, liquidated or untiquidated) of Owaer to Lender herexnder or under any
coniracts or instruments executed in conmection herewith remain outstanding, and until payment
in firll of the Note, Owner shall:

5.01 Punctual Payments, Punciually pay: Thomterestaudpnnclpal of the Note at
ﬂa.eumesmdplaceandmthcmannerspem.ﬁedmﬂleNote;andanyfeesoroﬁm'hab:hhmdue

heremderandundetﬁleNoteandanyoftheSecuntyDomnnents at the times and place and in
themannm'specl.ﬁedeAgreement,theNoteorme Security Documents, as appropriate.

5.02 Existence, Compliance with Y.aw. Preserve and maintain its existence and all of
its licenses, permits, governmental approvals, rights, privileges and franchises; conduct its
business in an orderly, efficient and regular manner; comply with the provisions of all documents
pursuant to which Owner is organized and/or which govem Owmer’s continued existence; and
comply with the requirements of all applicabie laws, rules, regulations, orders of any
govemmental anthority and requirements for the maintenamce of Owner’s insurance, licenses,
permits, governmental approvals, rights, privileges and franchises. In connection with the
continued entitlement of the Property, Owner shall concurrently therewith take the necessary
steps to bring the Property into compliance with the Subdivision Map Act.

5.03 Insurance. Maintain and keep in force insurance of the types, in the amounts, in
ﬂlefomandmththecmle:smquuedtmdarﬂnsAgwmmtandunderanyandaﬂofthc
SecuntyDocummtB

5.04 Facilitics. Keep all of Owner’s properties useful or necessary to Owner’s .
business, incloding without limitation the Property, in good repair and condition, and from time
to time make necessary repairs, renewals and replacements thereto so that Owner's properties,
and the Property, shall be fully and efficiently preserved and maintained.
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5.05 Taxes and Other Liabilities. Payanddmcharge-pnmtodehnqumcyanyandaﬂ
indebtedness, obhgaimns,asscssmentsmdhxes,boﬂuealorpasomlmdmﬂh:dmgmthom
]mntaﬁonﬁederalandstatemcometaxw

5.06 Litigation. Promptly give notice in writing to Lender of any litigation pending or
threatened against Owner or the Property having a potential or claimed liability in excess of One
Hundred Thousand Dollars ($§100,000.00), irrespective ofwhethermmwmsurancecomge
for such claimed liability.

5.07 Other Notifications. Promptly (but in no event more than ten (10) business days

* after the occurrence of each such event or matter) give notice in writing to Lender of: (a) the
‘occurrence of any event of default, or any condition, event or act which with the giving of notice
or the passage of time or both wouid constitute such an event of defanit, under this Agreement or
under the Note or any of the Security Documents; (b) any default by either Owner or the lessee
under any lease of all or any portion of the Property; (c) any termination or cancellation of any
insurance policy which Ownser is required to maintain; (d) any uninsured or partially uninsured
Joss through Liability or property damage, or through fire, theft or any other canse affecting any
of Owner’s property, or the Property, in excess of Twenty-Five Thousand Dollars ($25,000.00)
in the aggregate; () the change in the name or the organizational stracture, dissolution or

" adverse change in financial condition of Owner; (f) the death, disability or legal incapacity of
IﬁorgasC.Hix,Iaﬁi‘eyS.Klein,MarkD.KvammeorRichmdS.Fuld,Jr.

ARTICLE VI
NEGATIVE COVENANTS

Owner furiher covenants that so long as the Loan remains outstanding or any lisbilities
(whether direct or contingent, liquidated or unliquidated) of Owner to-Lender hereunder or under
any contracts or instruments executsd in connection herewith remain outstanding, and until
payment in full of the Note, Owner will not without prior written consent of Lender.

- 6.01 Use of Funds. UseanyofthepmceedsuftheLomfmanypurpos&sotherﬂ:an
: asstatedmArhcleIVha'eof.

6.02 Removal of Personalty. Owner will not at any time remove or permit the
removalofanyoftheﬁxunesorpersonalty,hawngavalueofmoreﬂ:m$50000 located on or
usedmcomwuonmﬁthﬁPmpm'tyﬁomtherpcrtythcutﬂ:epnorwnﬁenmsemﬁ
Lender unless actually replaced by an article of equal suitability and value, owned by Owner,
free 4nd clear of any lien or security interest.

6.03 Assessment Disiricts. Join, participate in or consent to the formation of any
special assessment or other assessment district which will result in any lien being placed on all or
any portion of the Property to secure the payment thereof without the prior written approval of
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. 6.04 Qm.cmmﬁwpmmmstmysemmtymmhms,clmm
encumbrances on any assets pledged to Lender, ofher than disclosed fo Lender in writing prior to
the date hereof. The foregoing notwithstanding, Owmer may, without the consent of Lender,
enter info capital or operating leases, so long as the aggregate annnal rental thereunder does not
exceed $300,000. '

6.05 Nuo Termination of ment ggement t, Terminate or

cancel the Development Management Agreement or replace the Development Manager without
the pnnrwnttmconsentoﬂmdﬂ not to be unreasonably witbheld, delayed or conditioned.

6.06 Leases. Enter into any new real property leases of all or any portion of the
Property, or amend, modify or cancel any leases of all or any portion of the Property, without the
prior written approval of Lender, which shall not be unreasonsbly withheld, conditioned or
delayed.

ARTICLE VI

EXCULPATORY PROVISIONS
" Owner acknowledges, understands and agrees as follows:

* 701 Status as Lender. The relationiship between Owner and Lender is and shall at all
times remain, solely that of borrower and lender.

" 702 Defective Construction. Lender owes no daty of care to protect Owner against
negligent, faclty, inadequate or defective building or construction at the Property. Lender shall
in po-way be liable for any acts or omissions of Owner, or any agent, contractor or other person
ﬁmmshmglaburandformatmalsusedmmlammanymns&uchonatﬂumpmy

7.03 Non-Liability. Lender shall not be responsible or liable to Owner for any loss,
damage or expense of any kind to person or property caused by Lender’s activities taken in
accordance with this Agreement whether as to Owner or as to any other persons or group of
pes:sonsorforneghgent, faulty, inadequats or defective building or construction and Owner shall
protect, indemnify, defend and hold Lender free and harmless form any such Liability, loss,
damage or expense, inclnding any attorneys’ fees incurred. The consent or approval by Lender
shailnotbedeemedtowmveorrmdernnnecessaryﬂmuonsemorapprovaltoorofany

subsequent similar act.

7.04 No Representation. By accepting or approving anything required to be
observed, performed or filfilled, or to be given to Lender pursuant hereto or pursuant to the
Security Documents, including, but not Yimited to, any officer’s certificate, balance sheet,
staicnent of profit and loss or other financial statement, survey, appraisal or insurance policy,
Lender shall not be deemed to have watranted or represented fhe sufficiency, legality,
effectiveness or legal effect of the same, or of any term, provision or condition thereof, and such
acceptance or approval thereof shali not be or constifute any warranty or representation to
anyone with respect thereto by Lender.
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7.05 Brokers’ Fees. Owner agrees to protect, indemmify, defend (with counsel.
acceptable to Lender) and hold Lender free and harmless from-any responsibility, cost and/or
Yiability, including, without limitation, any attormeys® fees and costs incnmed, for the payment of
any commission, charge or brokerage fees which may be payable in connection with this Loan, it
being understood that, except as otherwise provided herein, any such commission, charge or
brokerage fees will be paid directly by Owner to the party(ies) entitled thereto.

706 Indemnity. Owner agrees to and shall protect, indemnify, defend (with counsel
acceptable to Lender) and hold Lende, its affiliates, and their directors, officers, agents,
employees, successors and assigns free and harmless from and against any and all elaims,
actions, damages, demands, liabilities, losses, costs and expenses (including without limitation,
attorneys” fees) directly or indirectly arising out of or in any way atfributable to (a) all actual or
alleged damage or injury of whatsoever nature arising out of or in any way connected with the

Property (unless arising out of Lender’s gross negligence), (b) Lender’s performance of any act
permmdunderﬂnsAgreemmttheNoteormyofﬂmSeammemnmm(mlessmsmgom
of Lender’s willful misconduct), (c) breach of any representation or warranty made by Owner or
-any obligation of Owner contained in this Agreement, and (d) any allegation that Lender is liable
for any act or omission committed by or on behalf of Owner in connection with the ownership,
operation or development of the Property (unless such act or omission was so commiited by
Lender). Upon demand by Lender, Owner shall defend any action or proceeding brought against
Lender covered by this indemmity, at Owner’s sole cost and expense, unless Lender elects to
condact its own defense at the expense of Owner, in which event all fees and costs of such
deﬁmseshaﬂbepmdbymwupmdmndmdshaﬂbwmmmcdefmﬂtmsdm
in the Note from the date of Gemand until paid.

ARTICLE VIII
BQOKS AND RECORDS

"~ 8.01 Books of Accomnt. Owner shall maintain or canse to be maintained full and
complete books of account and other records reflecting the results of its operations (in
conjunction with its other operations as well as specifically its operation of the Property), in
accordance with generally accepted acconnting principles consistently applied, and in addition to
the reports and data specifically requested by Lender pursuant to this Agreement, shall fumish or
cause to be furnished to Lender, at any time and from time to time, such financial data as Lender
shall reasonably request relating to the ownership or operation of the Property.

: ' 8.02 Fimancial Information. Owner understands, acknowledges and agrees that
Lmdarequmasapaﬁoflmdm’ssﬁnﬂmdmooe&msmdpracﬁm,updmdﬁnmﬂ
information regarding borrowers, principals of borrowers, guarantors, and such other parties as
Lender relies upon in its underwritings of its loans. Accordingly, Owner hercby agrees o
prmdeﬁlcfollowmgupdabedﬁnanmalmfmmanontoLenderfora]lparuesandatthchmes
herﬁnspwﬁed.

10
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(a)  Within sixty (60) days following the end of each corresponding fiscal year
end period, internally prepared, unandited financial statements (inclading without
limitation financial statements, asset and Yability statements, income and expense
statements, cash flow statements, balance sheets, and such other financial information as

was previously provided to Lender or as Lender may reasonably request), all of which
datambeownﬁedastneandaccmateanﬂashavmgbemprepmdinaocmdmwith
gmerﬂlyaocepﬁadawounhngormbasedaowumngpmmplesmswnﬂyappm
with respect to Owner, the principals of Owner, any principals of the principals of
Owner, zamy guarantors, and such other parties as Lender obtained financial information
ﬁnmm:tsongmalmderwnhngofthelnm(hermmﬁerooﬂecuvelythe‘ﬂpdmng
Parties™); and

(b)  Within thirty (30) days after its filing with the Infernal Revenue Service by
each of the Updating Patties, 2 copy of the most current federal tax retum for each such
party.

Ownmﬁmhaagreesﬂ:axtheféﬂmofwnermmmplymwcausemmpﬁmevﬁthﬂm
foregoing requirements Wwithin the time and in the manner set forth herein shall constitute a

803 Property Informatiori. Owner shall submiit to Lender quarterly fmancial and
operiting statements of the Property, setting out in reasonable detail income and expenditures
from the ownership and operation of the Property, depreciation charges, and net income before
and afier federal income taxes, all to be received by Lender within thirty (30) days from the end
- of each quarterly period. Such statements are o be certified as true and accurate by Owner,
Owmner’s accountant or Owner’s chief financial officer, and as having been preparedin
accordance with generally accepted accounting principles consistenily applied. Owner shall also
submit to Lender within fifteen (15) days of their generation, the Annual Operating Plan which is
to be prepared by Developer under the Development Management Agreement, and all deviations
therefrom and revisions thereto, also as provided in the Development Management Agreement,
Imdaresmesmenghtmreqmmsmhomermandmfomauonmgmdmgmehopmy
that a prudent lender under similar ciroumstanices would require.

3.04 Appraisals. Uponreceéptof written notice from Lender that either Lender or any
federal or state regulatory agencies having jurisdiction over Lender reasonably believe that the
fair market value of the Propetty may have declined since the date of Lenders last appraisal of
the Property, Owner shall obtain, as promptly as commenrcially practicable and at Owner’s
expense, an updated appraisal of the Property in form and substance reasonable satisfactory to
Lender and such regulatory agencies from an appraiser satisfactory to Lender in its reasonable
discretion.

8.05 Lender Andit Rights. Lender and its agents and representatives shall have the
right to inspect and andit all books and records of Owner pertaining fo the statements, reports
and information required under this Article VHI in order to obtain and verify such information as
Lendéer deems reasonably necessary or appropriate. The reasonable cost of any and all such
inspections and audits shall be paid by Owner. Provided no Event of Default has ocourred and is

11
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coritinuing under this Agreement, Lender shall give Owner reasonable notice prior to excrcising
its rights hereunder.

8.06 Further Assurances. Owner, upon the request of Lender, will at its expense,
execute, acknowledge and deliver such further documents and perform such further acts as may
be reasonably necessary, desirable or proper to carry ont more effectively the purposes hereof
and of the Security Documents, and/or subject to the liens thereof any portion of the Property or
any interest relating thereto concerning which Lender may have any doubt as to its being subject
to the lien or charge of the Security Documents.

ARTICLE IX
EVENTS OF DEFAULT

9,01 Evenis of Defanlt. 'Iheoocm‘rcnceofanyofthe ﬁﬂlomngshallcmsutm‘can
“Event of Defalt” under this Agreement:

(@  Owner shall fail to pay within five (5) days of when due any principal or
interest under the Note, or shall fail to pay when due any fees, costs, charges, or other
amounts payable under this Agreement, the Note or any of the Security Documents;

(b)  Anycovenant, representation or warranty made by Qwner hereunder or in
. the Note, Security Documents or any other documents executed by Owner in copnection
. with the Loan is or becomes false or misleading in any material respect;

_ (c)  Ownershall fail to observe or perfonn any non-monetary term, obligation,
agreement or other provision contained herein or in the Note, the Security Documents or
in any other coniract or instrament execuied in connection herewith;

(d) Anydefmﬂtordcﬁnedevmﬂofdefaulhmﬂartheﬂote anyoftthocmty
" Documents or any other documents executed in coomection with the Loan;

()  Owner shall become insolvent, or shall suffer or consent to or apply for
the appointment of a receiver, trustee, custodian or liquidator of itself or any of its
propertty, or shall generally fail to pay its debts as they become due, or shall make a

" general assignment for the benefit of creditors;

()  Owner shall file 2 vohmtary petition in bankruptcy, or seek rcorganization,

in order to effect a plan or other arrangement with creditors or any other relief under the

- Bankmptcy Reform Act, Title 11 of the United States Code, as amended or decodified

~ from time to time (“Bankruptcy Code™), or under any state or federal law granting relief
to debtors, whether now or hereafter in effect, or any involuntary petition or proceeding
pursuant to said Bankruptcy Code or any other applicable state or federal law relating to
bankruptcy, reorganization or other relief for debtors is filed or commenced against
Owner, or Owner shall file an answer adinitting the jurisdiction of the court and the
‘material allegations of any involuntary petition, or Owner shall be adjudicated a

12
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bankrapt, or an order for relief shall be entered by any court of competent jurisdiction
mmder said Bankraptcy Code or any other applicable state or federal law relating to
bankruptcy, reorganization or other relief for debtors; )

: (g)  The filing of a notice of judgment lien against Owner, or the recording of
anyabs&actofjudgmentagainstOwna',ortheserviceofamﬁceoflevyanﬂlorofawﬂt
of attachment or execotion, or other like process, against the assets of Owner, or the entry
of a judgment, order or decree against Owner, any or all of which would have a material
and adverse effoct mpon Owner’s ability to perform under this Agreement or the Security
Documents;

_ (h)  The Deed of Trust shall cease to be a legal, valid, binding and enforceable
. Xien or security interest on all or any portion of the property encumbered thereby with not
less than the same priority as on the date of recordation of the Deed of Trust;

@ The dissolution or liquidation of Owner or any of its members, or Owner,
or its members, shall take action secking to effect the dissolution or liquidation of Owner
or any of its members; or

: (  Except as otherwise specifically provided in this Agreement orthe
Secutity Documents, if Owner shall convey title to, or any interest in, any of the Property.

Notwithstanding anything to the contrary set forth hereinabove or elsewhere in this Agreement
or in any other document entered into i connection with the Loan, except for the provision in
the Note requiring instaliments to be paid within five (5) days of when due, without notice, no
Event of Default shall be desmed to have occurred in connection with any failure topaya
monetary sum, if Owner shall cure same within ten (10) days of written notice from Lender, and,
in commection with any failure to comply with ary non-monetary covenant or agreement (so long
as such failure or non-compliance is susceptible to cure), if Owner shall cure same within thirty
(30) days written notice from Lender of same. Provided further, if such non-monetary failure or
non-compliznce is of a nature requiring more than thirty (30) days to cure, there shall be no
Event of Default so long as Trustor or the party obligated commences such cure within thirty
(30) days of such notice and thereafier diligently pursues such-cure, but in no event more than
ninety (90) days. Provided farther that no such cure period shall in any event extend the
Maturity Date wnder the Note.

ARTICLE X
REMEDIES
10.01 Remedies. Upon or at any time after the happening of any Event of Default

hereunder, Lender, in addition to any and all rights and remedies otherwise available to it by law
or in equity, shall have the following rights and remedies:

13
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(@)  Declarc all Loan fimds disbursed hereunder to be due and payable and
terminate any obligation of Lender to disburse any of the funds herennder to Owner and
. proceed as authorized by law to satisfy the indebtedness of Owner to Lender, and, in that
. regard, Lender shall be entitied fo all of the rights, privileges and benefits contained in
the Security Docurnents or any other instrument relating to the hypothecation of the -

PmpWasaudamﬂataalmtyfortheperfommncbyOmoftheobhmws
evidenced by said Note and by this Agreement.

®) Téhcpossessionofthe?ropatyandlatconkactsﬁaroro&erﬁsemoceed
to operate and maintain the same, and all net costs of operating and maintzining the
Property shall be considered and be an additional loan to the Owner and the repayment
thereof, together with interest thereon at the default interest rate set forth in the Note,
shall be secured by the Security Documents and shall be repaid within thirty (30) days
after demand therefor, and Owner agrees to pay the same.

(¢)  Upon the happening of any Event of Default which may be cured by
- payment of money, Lender shall have the right (but not the obligation) to make such
payment from its own finds. The making by Lender of such payment out of the Tender’s
. own funds shall not, however, be deemed to cure such defanit by Owner, and the same
. ghal! not be so cured unless and until Owner shall have reimbursed Lender for such
payment. Xf Lender advances its own finds for such purposes, such funds shall be
considered advances under the Note and shall be secured by the Security Documents,
potwithstanding that such advances may cause the total amount advanced hereunder to
. exceed the face amoumt of the Note or the amount committed to be advanced pursuant to
© {his Agreement, and Owner shall immediately apon demand reimburse Lender with
mtaestatﬂ;edcfauttmrestrateprowdedformthc}lotefromthoda'ﬂeofsmhadvame
until the date of reimbursement,

10.02 Application of Other Funds. Upon acceleration of the due date of the Note, -
Lender’s obligations to disburse funds under any other loans from Lender to Owner, and any
other fimds held on account of Owner, shall forthwith terminate; and Lender may, at its option,
apply all or any part of such fimds as it deems appropriate in its sole discretion, provided that
such application shall not operate to waive or cure any default existing hereunder or under the
Note or Security Documents, nor to invalidate any Notice of Defanlt or any act done pursuant to
such notice and shall not prejudice any rights of the Beneficiary or Trustee imder the Deed of
Trust.

10.03 Remedies Cumulative. All remedies of Lender provided for herein are
- cumulative and shall be in addition to any and all other rights and remedies provided in the Note
or Security Documents, or provided by law. The exercise of any right or remedy by Lender
hereunder shall not in any way constitute a cure or waiver of default hereunder or under the Note
or Security Documents, or invalidate any act done pursuant to any nofice of default, or prejudice
Lender in the exercise of any of its rights hereunder or unider the Note or Security Docoments
wnless, in the exercise of said rights, Landa-realmsaliamcumsawedtoltundcrtheNote,the
Secwrity Documents and hereunder.

14
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10.04 Contest of Third Party Claims. Notwithstanding anything to the contrary herein
contained, Owner shall have the right to contest in good faith any claim, demand, levyor .
assessment by any third party, the assertion of which would constitute a default hereunder. Any
suchmmestshanbepmsmnteddihgmﬂymdmamannetmtprqudmﬂmlmdermmm
herermder. Upon demand by Lender, Owner shall make suitable provision by deposit of funds
with Lender, by bond satisfactory to Lender, or by such other device as Lender may approve in
writing, for the possibility that the contest will be unsuccessful. Such provision shall be made
mthmten(l(})daysaﬂerdanmdﬂ:mformd,xfmadebydepomtofﬁmdsmihl.enderthe
amount so deposited shall be disbursed in accordance with the resolution of the contest either to
Owner or the adverse claimant.

10.05 No Waivers. No waiver by Lender of any default or breach by Owner herennder
shall be implied from any omission by Lender to take action on accomnt of such default if snch
defanlt persists or is repeated, and no express waiver shall affect any default other than the
defanlt in the waiver and it shail be operative only for the time emd to the extent therein stated.
Waivers of any covenant, term or condition contained herein shail not be construed as a waiver
of any subsequent breach of the same covenant, term or condition.

ARTICLE X1
SURVIVAL OF W. AND COVENANTS

_ The warranties, representations, covenants and agreements set forth herein and in the
Security Documents shall survive the making of the Loan and the execution and delivery of the
Note, and shall continue in fult force and effect until the indebtedness secured by the Security
Docnments shall have been paid in full - .

ARTICLE X11

ASSIGNMENT

12.01 Owner’s Assignment. Owner shall not assign this Agreement or any interest it
may have in the monies due hereunder, or convey or encumber the Property or any personalty or
fixtures now or hereafter located thereon without the prior written consent of Lender,

~ 12.02 Lender’s Assignment. Imdermayatmytnncass:gnthisAgrecment,theNote
and the Security Documents, and upon such assignment, Lender shall have no further obligation
or liability of any nature in connection herewith. Upon such assignment, the provisions of this
shall continue to apply to the Loan and such assignee shall be substituted in the place
and stead of Lender hereunder with all rights, obligations and remexdies of Lender herein
provided, including, without limitation, the right to so further assign this Agreement, the Note
and the Security Documents.

~12.03 Participation. Omaﬁndmstmdsﬂnatlcnd&rmytransferanﬂassigaits ‘
interest in the Loan, this Agreement and the Security Documents, pledge its interest in the Loan,
this Agreement and the Security Docoments or grant or sell participations in some or all of
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Owner's indebtedness outstanding under the Loan. In connection with any such transaction,
Lender may disclose to each prospective and actual tramsferee, pledges, purchaser or participant,
any and all documents and information relating to the Loan. Owner sheli execute such estoppels
and confirmations as Lender may require in order to facilitate such financings or participations.

ARTICLE XIIX
W

. EXCEPT AS SPECIFICALLY PROVIDED HEREIN, ALL DISPUTES, CLAIMS, OR
CONTROVERSIES (WHETHER SOUNDING IN TORT OR CONTRACT OR BASED UPON
A STATUTE) (HEREINAFTER “CLAIMS”) ARISING OUT OF, BASED UPON, OR
RELATING TO THIS AGREEMENT SHALL BE-SUBMITTED TO BINDING
ARBITRATION BEFORE A RETIRED JUDGE OF JAMS/ENDISPUTE IN ORANGE
COUNTY, CALIFORNIA, PURSUANT TO THE JAMS/ENDISPUTE COMPREHENSIVE
ARBITRATION RULES ANP PROCEDURES. JUDGMENT UPON THE ARBITRATION
AWARD MAY BE ENTERED IN ANY COURT HAVING JURISDICTION THEREOF AND
SHALL BE FINAL, BINDING, AND NONAPPEALABLE. NOTWITHSTANDING THE
FOREGOING, THIS CLAUSE SHALL NOT:

* (A) LIMIT OR PROHIBIT LENDER FROM BRINGING ANY ACTION IN ANY
COURT OF COMPETENT JURISDICTION FOR INJUNCTIVE RELIEF (OWNER SHALL
ALSO HAVE THE RIGHT TO APPLY FOR INJUNCTIVE RELIEF); FOR APPOINTMENT
OF A RECEIVER; FOR PROVISIONAL REMEDIES, INCLUDING TEMPORARY
PROTECTIVE ORDERS AND WRITS OF ATTACHMENT; OR FOR JUDICIAL
FORECLOSURE; AND THE FHLING OF SUCH ACTIONS BY LENDER (OR FOR
INJUNCTIVE RELIEF BY TRUSTOR) SHALL NOT:

(). CONSTITUTE A WAIVER OF THIS ARBITRATION PROVISION; OR

() LIMIT THE COURT FROM REFERRING AS MUCH OF THE
CLAIMS IN THE ACTION TO ARBITRATION AS POSSIBLE;

© (8) LIMIT OR PROHIBIT LENDER FROM EXERCISING ANY OF ITS RIGHTS
AS A LENDER UNDER THIS AGREEMENT, INCLUDING, WITHOUT LIMHTATION, THE
INVOCATION OF THE POWER OF SALE UNDER ANY DEED OF TRUST, EXERCISING
ANY RIGHTS RELATING TO PERSONAL PROPERTY, INCLUDING TAKING OR.
DISPOSING OF SUCH PROPERTY WITH OR WITHOUT JUDICIAL PROCESS UNDER
ARTICLE 9 OF THE CALIFORNIA COMMERCIAL CODE, OR THE USE OF ANY SET-
OFF OR LIEN RIGHTS; :

(C} APPLY TO CLADMS UNDER THE ENVIRONMENTAL INDEMNITY
AGREEMENT GIVEN IN CONNECTION WITH THE LOAN, WHICH CLAIMS MAY BE
FILED IN ANY COURT OF COMPETENT JURISDICTION.
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THE ARBITRATOR SHALL HAVE NO RIGHT OR POWERTO ENJOIN OR
RESTRAIN ANY ACT OF ANY PARTY

THIS ARBITRATION PROV]SION SHALY. BE DEEMED TO BE SELF-EXECUTING
AND IN THE EVENT THAT OWNER FAILS TO APPEAR AT ANY PROPERLY NOTICED
ARBITRATION PROCEEDING, AN AWARD MAY BE ENTERED AGAINST OWNER
NOTWITHSTANDING OWNER'’S FATLURE TO APPEAR.

THE ARBITRATOR IS SPECIFICALLY AUTHORIZED TO, AND AS
APPROPRIATE, SHALL, RECOMMEND OR AWARD TO THE PREVAILING PARTY IN
THE ARBITRATION PROCEEDINGS ITS REASONABLE ATTORNEYS® FEES AND
COSTS, INCLUDING, WITHOUT LIMITATION, YAMS/ENDISPUTE ADMINISTRATION
FEES AND THE ARBITRATOR’S FEES. THE PREVAILING PARTY SHALL ALSO BE
ENTITLED TO RECOVER THE REASONABLE ATTORNEYS’ FEES AND COSTS IT
INCURS IN CONNECTION WITH THE CONFIRMATION OF THE AWARD AND ANY
PROCEEDINGS REQUIRED TO ENFORCE A JUDGMENT BASED ON THE AWARD.

BY EXECUTING THIS ARBITRATION AGREEMENT, OWNER DOES HEREBY
WAIVE TO THE FULLEST EXTENT POSSIBLE, OWNER’S RIGHT TO JURY TRIAL
UNDER THE UNITED STATES CONSTITUTION, THE CONSTITUTION OF THE STATE
OF CALIFORNIA AND ALL APPLICABLE STATUTES, AND SUCH WAIVER SHALL
EXTEND TO ANY AND ALL CLAIMS, REGARDLESS OF WHETHER SUCH CLAIMS
ARE ULTIMATELY ARBITRATED FURSUANT TO THIS PROVISION OR DECIDED
THROUGH JUDICIAL PROCEEDINGS.

Ao
e

Gwner’s Initials

ARTICLE XTIV
MISCELLANEOUS

. 14.01 Amendment This Agreement, the Security Documents and the Note, and the
terms of each and all of them, may not be changed, waived, discharged or terminated, except by
an instrement or instruments in writing signed by the party against which enforcement of the
change, waiver, discharge or tenmination is asserted.

14.02 Additional Fees. In the event, and if for any reason, the Loan is not paid in full
on or before the Matartty Date of the Note, and Lender elects not to immediately proceed with

foreclosure proceedings, whether by formal or informal agreement, Owner shall pay to Lender a
fee which is to be established at the Maturity Date, for each consecntive thirty (30) day period or
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amy porfion thereof after the Maturity Date, in addition to the interest provided, which fee shall .
not be less than the proportionate amonnt of the fee for the initial period of the Loan. - |

14.03 Return of Documents. If the Loan is not consummated within thirty (30) days
afler the date hereof, Owner shall return all docoments and instruments o Lender upon demand.

14.04 Regnlatory Restrictions. It is understood and agreed by Owner that Lender shall
not be obligated to disburse any proceeds of the Loan, notwithstanding any language herein or in
any other document or instrument executed in connection with the Loan, if and so long as the
making of such disbursement would cause the Loan to be in violation of any law or regulation
applicable to Lender, including, but not limited to, legal lending requirements.

14.05 Notiees. All notices required or permitted by this Agreement shall be in writing
and may be defivered in person to either party or may be sent by registered or cestified matl, with
postage prepaid, return receipt requested, or delivered by Federal Express or any other courier

_service gharanteeing overnight delivery, charges prepaid, or may be transmitted by facsimile
with a hard copy to follow via ovemight courier and addressed:

Fto Owner: MALIBU ASSOCIATES, LLC
851 Fremont Avenue, Suite 103
Los Altos, CA 94024-5602

wicopyto:  Scott S. Poliard, Esq.
4041 MacAxthur Bivd., Suitc 140

Newport Beach, CA 92660

Ifto Lender: CALFORNJIA NATIONAL BANK
1301 Dove Street, Suite 101
Newport Beach, CA 92660-2458
Atin: Real Estate Gronp

or such other address as shail, from time to time, be supplied in writing by any party to the
ofhers. If any notice or other document is sent by registered or certified mail, postage prepaid,
with return receipt requested, addressed as above provided, the same shall be deemed served or
delivered within forty-eight (48) hours after deposit in the United States mail. Notices delivered
by overnight service shall be deemed to have been given twenty-four (24) bours after delivery of
the same, charges prepaid, to the U.S. Postal Service or private courier. K any notice is sent by
facsimile transmission the same shall be deemed served or delivered upon receipt if followed by
ovemight courier. Any notice or other doctment sent or delivered in any other manner shali be
effective only if and when recetved.

14.06 Time of Essence. Time is of the essence of this Agreement, and of each and
every provision hereof. The waiver by Lender of any breach or breaches hereof shall not be
deemed, nor shail the same constitute, a waiver of any subsequent breach or breaches.
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14.07 No Third Parties Benefited, This Agreement is made for the sole beneiit and
protection of Owner and Lender, and Lender’s agents, successors and assigns, and no other .
pexsonshallhavemyﬁghtofanﬁon-orﬁgbimrelythexeonandthepg:ﬁeshq'etohembyagree_
that nothing contained in this Agreement shall be construed to vest in any contractor or the
successors or assigns of any contractor, or any materialman or laborer, any interest in or claim
uponlheﬁmdssosetasidebyﬁﬁsAgreementorauyﬁghtstmﬂeﬂbisAglmm

. 14.08 Actions. Lender shall have the right to commence, appear in, or to defend any
_ actbnorpmceedhgpmpmﬁngm.aﬁ’eﬁtheﬁgthmﬁmofmepaﬁeshmﬂorme

ent of any undisbursed Loan fimds, and in connection therewith Lender may pay necessary
expenses, employ counsel and pay its reasonable fees. All sums paid or expended by Lender
under the texms of this Agreement in excess of the Loan amount shall be considered and be a part
of the Loan and the repayment thereof, together with interest thereon at the rate specified herein,
shall be secured by the Secrrity Documents and shall be immediately due and payable npon
demand, and QOwner agrees to pay the same.

14.09 Reliance on Representations. Iender may conclusively assume that the
statements, acts, information and representations made by Owner or its agents contained in any
aﬂidaﬁﬂ,mdmrweip&woﬁer@ﬁtﬁmhsﬁumenﬁwhichmﬂedwﬁth%&maﬁbiﬁd
1o it are true and correct and may rély thereon without any investigation or inquiry, and any
paymmtmadebyLmdammhame-memonshaﬂmmpladymleasclmdc:ﬁomﬁabﬂﬁyﬁm
respect to all sums so paid.

14.10 Relationship. Nothingcontainﬂdher&inshaﬂbedemadorconmdbythc
perﬁeshmetooranyﬂﬁxdpersonto.createaparmexshiporjointven’cureomnyassocia:tion
between the parties other than the relationship of lender and borrower.

14.11 Headings. ‘I‘hchmdmgs of the paragraphs hereof are for convenience only and
shall not be deemed to be a part ofor in any way modify the temms hereof.

14.12 Governing Law. 'ihisAgremnmt, as well as the Note and the Security
Documents, and each and every provision hereof and thereof, shall be governed by and construed
in accordance with the Iaws of the State of California. .

14.13 Attorneys’ Fees and Costs. If.a dispute arises with regard to any of the terms,
conditions or provisions of this Agreement, the prevailing party in such dispute shall be entitled
to recover from the other party, in addition to any and all other rights, remedies and damages
available to the prevailing party, its reasonable attomeys’ {ees and costs inctred in connection
with such dispute.

14.14 Nondiserimination. During the term of this Agreement, neither Owneg, its
respective partners, nor any of their affiliates, employees or agents shall unlawfiully discriminate
against any employee or applicant for employment, or any purchaser or lessee or prospective

or lessee of all or any portion of the Property, because of race, religion, color, national
origin, ancestry, physical handicap, medical condition, maritat status, age (over 40) or sex.
Without limiting the generality of the foregoing, all such parties shall compty with the provisions
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of the California Fair Employment and Housing Act (Section 12900, et seq., of the California
Govermment Code) and the applicable regniations promuigated thereunder (California
Administrative Code, Title 2, Section 7285.0, ef seq.), the Unmh-Civil Rights Act and the males
andmguhMmpomdgtedﬂmmdeﬂeVIoftanNﬂhngAﬂofmmdmemlm
and regulations prommnlgated therein.

IN WITNESS WHEREOQF, ﬂwpmueshzvednlyexemtedﬂnsAgmtasofﬁcday
and year first above written. -

LENDER: CALIFORNIA NATIONAL BANK,

OWNER: MALIBU ASSOCIATES, LLC, a California
Yimited liabili y

Byns Executive Comrnittee, serving as its
Mamging Member

By Hix/Rubenstein Companies, a

' -"'.Cahibrmacorpo
| JI‘. | u’%
o j g (! Hi 1 4
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EXHIBIT "A"

PARCEL 1:

THAT PORTION OF THE NORTHWEST QUARTER OF THE SOUTHEAST QUARTER
OF SECTION 3, TOWNSHIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDINO
MERIDIAN, INTHECOUHTYOFLOSANGELES STATE OF CALIFORNIA,
ACCORDING TO THE OFFICIAL PLAT THEREOF, LYING SOUTHERLY AND
EASTERLY OF THE CENTER LINE OF DECKER ROAD, AB DESCRIBED IN THE
DEED RECORDED IN BOOK 2544 PAGE 277, OFFICIAL RECORDS OF SAID
LOS ANGELES COUNTY, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT WHICH IS THE MOST SOUTHEASTERLY CORNER OF
THE LANDS CONVEYED TO MABLE STRASZACKER, A MARRIED WOMAN, TO
RALPH M. SWITZXY, A SINGLE MAN, BY DEED RECORDED IN BOOK 15134
PAGE 285, OFFICIAL RECORDS OF LOS ANGELES COUNTY; THENCE'
EASTERLY ALONG THE SOUTHERLY LINE OF THE NORTHWEST QUARTER OF -
THE SOUTHEAST QUARTER OF SECTION 3, TOWNSHIP 1 SOUTH, RANGE 15
WEST, SAN BERNMARDINO MERIDIAN, 200 FEET TO A POINT; THENCE
NORTHERLY ALONG A LINE PARALLEL, TO THE EASTERLY LINE OF SATD
NORTHWEST QUARTER OF THE SOUTHEAST QUARTER OF SECTION 3, TO A
'POINT IN THE CENTER LINE OF DECKER ROAD, (AS DESCRIBED IN THE
DEED RECORDED IN BOOK 2544 PAGE 277, OFFICIAL RECORDS OF 108
ANGELES COUNTY); THENCE WRSTERLY ALONG THE CENTER LINE OF
DECKER ROAD TO THE MOST NORTHEASTERLY CORNER OF SAID LANDS

DESCRIBED IN SAID DEED RECORDED IN BOOK 15134 PAGE 285 OF SAID
' OFFICIAL RECORDS; THENCE SOUTHERLY ALONG THE EASTERLY LINE OF
THE PROPERTIES CONVEYED BY SAID DEED, RECORDED IN BOOK 15134
PAGE 285, OFFICTAL RECORDS OF LOS ANGELES COUNTY, TO THE POINT
OF BEGINNING.

PARCEL 2:

THAT PORTION OF THE SOUTHWEST OQUARTER OF THE SOUTHEAST QUARTER
OF SECTION 3, TOWNSHIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDINO
MERTDIAN, IN THE COUNTY OF LOS ANGELES, STATE OF CALIFORNIA,
ACCORDING TO THE OFFICIAL PLAT THERECF, LYING SOUTH AND EAST OF
THE CENTER LINE OF DECKER COUNTY RCAD, AS DESCRIBED IN DEED
RECORDED IN BOOK 2544 PAGE 277, OFFLCIAL RECORDS.

EXCEPTING THEREFROM A PORTION SECTION 3, TOWNSHIP 1 SOUTH RANGE

19 WEST IN THE COUNTY OF 1.0OS ANGELES, STATE OF CALIFORNIA,

COMMENCING AT THE SOUTE ONE QUARTER (1/4) SECTION CORNER OF

gAID SECTICON 3, THENCE ALONG THE SOUTH LINE OF SAID SECTION 3,

SOUTH 89° 25° 34" BAST 207.80 FEET TO A POINT HEREINAFTER'

REFERRED TO AS POINT A; THENCE NORTH 27°¢ 39’ 39® EAST 302.67
Continued on next page
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FEET, MORE OR LESS, TO THE NORTH RIGHT OF WAY MULHOLLAND'

HIGHWAY, 100.00 FEET WIDE, AS SHOWN ON COUNTY SURVEYORS MAP CS
8824 SHEET %, AWD TEE POINT OF BEGINNING; THENCE,

. NORTH 27° 39' 39% EAST 93.01 FEET, MORE OR LESS, TO A.DOINT
THAT BEARS NORTH 27° 39’ 39" EAST 395.68 FEET FROM BEFORE
MENTIONED POINT A; THENCE

2. NORTH 22° 28° 25" WEST 1B7.64 FEET; THENCE,

3. NORTH 87° 48 05" WEST 135.60 FEET MORE OR LESS TO THE
BASTERLY RIGHT OF WAY WESTLAKE BOULEVARD, FORMERLY DECKER ROAD,
40.00 FERET WIDE A SHOWN ON COONTY SURVEYORS MAP CS 8093;
THENCE, ALONG SAID RIGHET QF WAY THE FOLLOWING THREE CQURSES,

4. SOUTH 01° 53’ 38® WEST I1l.14 FEET TO THE BEEGINNING OF A .
TANGENT CURVE CONCAVE TO THE WEST, HAVING A RADIUS OF 220.00
PEET; THENCE SOUTHERLY AND SOUTHWESTERLY ALONG SAID CURVE

5. 123.54 FEET THROUGH A CENTRAL ANGLE OF 32° 16’ 40"; THENCE

6. SOUTH 34° 10’ 18" WEST 2«05 FEET, MORE OR LESS, TO SAID :
NORTH RIGHT OF WAY MULHOLLAND HIGHWAY, BEING A POINT OF CUSP ON
A CURVE CONCAVE SOUTH HAVING A RADIUS .OF 350:00 FEET, A RADIATL
LINE. BEARS NORTH 8¢ 36’ 53% WEST, THENCE, EASTERLY AND
SOUTHBRSTERLY ALONG SAID NORTH RIGHT OF WAY

7. 212.43 FEET TBRO'UGH A CE’HTRAL ANGLE OF 34" 456" 28" TO THE
POTRT OF BEGINNING. o

" PARCEL 3:

THE SOUTHEAST QUARTIER OF THE SCUTHEAST QUARTER OF SECTION 3,
TOWNSHIP 1 SOUTH, RANGE 19 WEST, SAW BERNARDINO MERIDIAN, IN
THE COUNTY OF LOS ANGELES, STATE OF CALIFORNIA, ACCORDING TO
THE OFFICIAL PLAT THEREQF .

EXCEPT THE EASTERLY 938.71 FEET (MEASURED ATONG THE SOUTHERLY
LINE) OF SATD LAND.

ALLSO EXCEPT THEREFROM THAT PORTICN OF SATD LAND LYING NORTHERLY
OF THE SOUTHERLY LINE OF THE 100 FOOT STRIP OF LAND, DESCRIBED
TN DEED TO THE COUNTY OF LOS ANGELRS, (FOR PUBLIC ROAD AND
HIGHWAY PURPOSES), RECORDED IN BOOK 11862 PAGE 146, OFFICIAL
RECCEDS .

PARCEL 4:
THE WESTERLY 333.15 FEET OF THE BASTERLY 998.71 FEET (MEASURED
ALONG THE SOUTHERLY LINE) OF THE SOUTHEAST QUARTER OF THE

SOUTHEAST QUARTER OF SECTION 3, TOWNNSHIF 1 SOUTH, RANGE 19
Continued on next page
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WEST, SAN BERWARDING MERIDIAN, IN THE COUNTY OF LOS ANGELES,
‘SYATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF
LYING SOUTHERLY OF A STRIP OF LAND 100.00 FEET WIDE, THE CENTER
LINE OF WHICH IS5 DESCRIBED AS FOLLOWS:

BEGINNING AT THR WESTERLY TERMINUS OF THAT CERTAIN COURSE
HEAVING A BRARTNG AND LENGTH OF NORTH 84° 27' 05* EAST-561.42
FEET IN THE CENTER LINE OF MULHOLIAND HICHWAY, AS DESCRIBED IN
DEED RECORDED IK BOOK 10710 PAGE 291, OFFICIAL RECORDS, OF THE
COUNTY OF LOS ANGELES, THENCE SOUTH 84° 27’ 05° WEST 244:12
FEET TO THE BEGINNING OF A CURVE CONCAVE TO THE NORTH, AND
HAVING A RADIUS OF 2000 FEET; THENCE WRSTERLY ALONG SAID CURVE,
642 .52 FEET; THENCE NORTH 77% 087 30 WEST 185.62 FEET TO THE
REGINNING OF A CURVE CONCAVE ‘TO THE SOUTH AND HAVING A RADIUS
OF 900 FEET; THENCE WESTERLY ALONG SAID LAST MENTIONED CURVE,
921.53 FEET; THENCE SOUTH 44° 11’ 30" WEST 101.76 FEET.

ALL, CURVES ARE TANGENT TO THE STRAIGHT LINES WHICH THEY JOIN,
TO BE KNOWN AS MOLHOLLAND HIGHWAY, REFERENCE IS MADE TO COUNTY
SURVEYOR'S MAP WO. 8B24, ON FILE IN THE OFFICE OF THE SURVEYOR
OF THE COUNTY OF LOS ANGEIES.

PARCEL 5:.

THE EASTERLY 332.64 FEET (MEASURED ALONG THE SOUTHERLY LINE} OF --
THE SOUTHEAST QUARTER OF THE SOUTHEAST QUARTER OF SECTION 3,
TOWNSHIP 1 SOUTH, RANGE 15 WEST, SAN BERNARDINO MERIDIAN, IN

THE COUNTY OF LOS ANGELES, STATE OF CALIFORNIA, ACCORDING TO

THE OFFICIAL PLAT THEREOF, LYING BOUTHERLY OF A STRIP OF LAND
100.00 FEET WIDE, THE CENTER LINE OF WHICH IS DESCRIBED AS
FOLLOWS :

- BEGINNING AT THE WESTERLY TERMINUS OF THAT CERTAIN COURSE
BAVING A BEARING AND LENGTH OF NORTH B4¢ 27’/ 05" BAST 561.42
FEET IN THE CENTER LINE OF MULEOLLAND HIGHWAY, AS DESCRIBED IN
DEED RECORDED 'IN BCOK 1071 PAGE 291, OFFICIAL RECORDS OF THE
COUNTY OF I.0S ANGELES; THENCE SOUTH 84° 27* 05% WEST 244.12
FEET TO THE BEGINNING OF A CURVE CONCAVE TO THE NORTH, AND
HAVING A RADIUS OF 200 FEET; THENCE WESTERLY ALONG SAID CURVE,
642 .52 FEET; THENCE NORTH 77°¢ 00' 03" WEST 185.62 FEET TO THE
BEGINNING OF A CURVE CONCAVE TO THE SOUTH AND HAVING A RADIUS
OF 900 FEET; THENCE WESTERLY AIONG SATD LAST MENTIONED CURVE,
521 .53 FEET; THENCE SOUTH 44° 11’ 30" WEST 101.76 FEET.

AL, CURVES ARE TANGENT TO THE STRAIGHT LINES WHICH THRY JOIN TO
BE KNOWN AS MULHOLIAND HIGHWAY. REFERENCE IS MADE TO COUNTY
SURVEYOR’S MAP NO. 8824, ON FILE IN THE OFFICE OF THE sunvmoa
OF THE COUNTY OF I0S ANGELES .

PARCEL 6:

Cont inued on next page
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THAT- PORTION OF THE WESYERLY 332.92 FEET OF THE BASTERLY €65.56
FERT (MEASURED AT.ONG THE SOUTHERLY LINE) OF THE SOUTHEAST
QUARTER OF THE SOUTHEAST QUARTER OF SECTION 3, TOWNSHIP 1
" BOUTH, RANGE 15 WBST, SANBERRARDINOMERIDIAN, IN THE COUNTY OF
108 ANGELES, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL
PLAT THEREOF, LYING SOUTHERLY OF THE SOQUIHERLY LINE OF
MULHOLIAND HIGHWAY, 100.00 FERT WIDE, AS DESCRIBED IN THE DEED
T THE COUNTY OF LOS ANGELES, RECORDED OCTOBER 25, 1932 IN BCOK
11862 PAGE 146, OFFICIAL RECORDS OF SAID COUNTY.

PARCEL 7:

THAT PORTION OF THE SOUTHEAST QUARTER. OF THE SOUTHWEST QUARTER
OF SECTION 3, TOWNSHIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDINO
MERIDIAN, IN THE COUNTY OF LOS ANGELRS, STATE OF CALIFORMIA,
ACCORDING TO THE OFFICIAL. PLAT THEREOF, LYING SOUTHERLY AND
BASTERLY OF THE CENTER LINE OF -DECKER COUNTY ROAD, ASDESCR.IBED
TN DEED RECORDED IN BOOK 2544 PAGE 277, OFFICIAL RECORDS OF
BAID COUNTY.. . :

PARCEL 8:

THE NORTHEAST QUARTER OF THE NORTEWEST QUARTER, AND THE
NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 10,
TOWNSHIP 1 SOUTH, RANGE 19 WEST, .SAN ‘BERNARDINO MERIDIAN, IN
THE COUNTY OF ILOS ANGELES, STATE OF CALIFORNIA, ACCORDING TO
THE OFFICTAL FLAT THEREOF.

EXCEPT THAT PORTION OF SATD LAND IN THE NORTHEAST QUARTER OF
TR NORTHWEST QUARTER DESCRIBED IN THE DEED TCO BOY¥D A. DAVIS,
RECORDED DECEMBER 2%, 1961 IN BOOK D-1463 PAGE 954, OFFICIAL
RECORDS, AS INSTRUMENT NO. 1741, m THE QFFICE OF THE COUNTY
RECORDER OF SAID COUNTY. : o

PARCEL 9:

THE SOUTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION. 10,
TOWNSHIP 1 SOUTH, RANGE 192 WEST, SAN BERNARDINO MERIDIAN, IN
THE COUNTY OF LOS ANGELES, STATE OF CBLIFORNIB., ACCORDING TO
THE OFFICIAL PLAT THERECF.

EXCEPT THEREFROM THAT PORTION OF SATD LAND LYING- SOUTHERLY OF A
STRAIGHET LINE EXTENDING NORTHWESTERLY FROM THE.SCUTHEASTERLY
CORNER OF THE SOUTH HALF OF SAID NORTHEAST QUARTER OF SAID
SECTION 10, TO THE NORTHWESTERLY CORNER OF SAID SOUTH HALF OF
THE NORTEEAST QUARTER OF SATD SECTION 10.

PARCEL 10:
TREE SOUTHEAST QUARTER OF THE NORTHEAST QUARTER OF SECTION 10,

TOWNSHEIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDINO MERIDIAN, -IN
Continued on next page
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THE COUNTY OF LOS ANGELES, STATE OF CALTYFORNIA, ACCORDING TO
THE OFFICIAL PLAT THEREOF.

-+

EX.CEPT THEREFROM THAT PORTICON OF SATD LAND LYTNG SOUTHERLY OF A
STRATGHT LINE EXTENDING NORTHWESTERLY FROM THE SOUTHEASTERLY
CORNER OF THE SOUTH HALF OF SATD WORTHEAST QUARTER OF SAID
SECTION 10, TO THE NORTEWESTERLY CORNER OF SAID SOUTH HALF OF
THE WORTHEAST OUARTER OF SAID SBECTION 10.

ALSO EXCEPT THEREFROM THAT PORTION OF SATD LAND LYING EASTERLY
OF A LINE THAT IS PARALLEL WITH THE EASTERLY LINE OF SAID
'GECTION, AND WHICH PASSES THROUGH A POINT IN THE MORTHERLY LINE
OF SAID NORTHEAST QUARTER (DISTANT WESTERLY TEEREON) 500.00
FEBT FROM SATD EASTERLY LINE. i

ALSO -EKC'EP'I‘ THEREFROM THAT PORTION OF SATD LAND, INCIITDED
WITHIN THE FOLLOWING DESCRIBED LINES: -

BEGINNING AT THE INTERSECTION OF THE WESTERLY LINE OF THE
EASTERLY 500.00 FEET, MEASURED ALONG THE NORTHERLY LINE OF THE
NORTHEAST QUARTER OF SECTION 10, WITH A STRAIGHT LINE EXTENDING
NORTHWESTERLY FROM THE SOUTHEASTERI:Y CORNER OF THE NORTHEAST
QUARTER OF SECTION 10, TO THE ‘NORTEWESTERLY CORNER OF THE SOUTH
EALF OF THE NORTHEAST QUARTER OF SECTION 10; -THENCE
NORTHWESTERLY ALONG SAID STRAIGHT LINE TO I'J:S INTERSECTION WITH
THE WESTERLY LINE OF SAID SOUTHEAST QUARTER OF THE NORTHEAST
QUARTER OF SECTION 10; THENCE NORTHERLY ALONG SAID WESTERDY
LINE TO A POINT DISTANT SOUTHERLY THERECN 50.00 FEET FROM THE
NORTEWESTERLY CORNER OF SAID SOUTHEAST QUARTER OF THE NORTHEAST
QUARTER; THENCE SOUTHEASTERLY IN A DIRECT LINE TO A POINT IN
SATD WESTERLY LINE OF THE EASTERLY 500.00 FERT OF SAID
NORTHEAST QUARTER OF SECTION 10 DISTANT SOUTHERLY THEREON

"~ 300.00 FEBET FROM ITS INTERSECTION WITH THE NORTEERLY LINE OF

SATD SOUTHBAST QUARTER OF THE NORTHEAST QUARTER; THENCE
OUTERLY ALONG SATD WERSTERLY LINE TO THE POINT OF BEGINNING.

TOGETHER WITH THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF
SECTION 10, TOWNSHIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDIRO
MERIDIAN, IN THE COUNTY OF LOS ANGELES, STATE OF CALIFORNIA,
ACCORDING TO THE OFFICIAL PLAT THEREOF. EXCEPT THEREFROM THE
EASTERLY 500.00 FEET, MEASURED ALONG THE NORTHERLY LINE OF SATD
NORTHEAST QUARTER.

PARCEL 11:

THE FASTERLY 500.00 FEET, MEASURED ALONG THE NORTHERLY LINE OF
THE NORTHEAST QUARTER OF SECTICN 10, TOWNSHIP 1 S50UTH, RANGCE 19
WEST, SAN BERNARDINO MERIDIAN, IN THE COUNTY OF 1.OS ANGELES,
‘STATE OF CALIFORNTA, ACCORDING TUO THE OFFICIAL PLAT THEREOF.

EXCEPT THEREFROM THAT PORTION OF SATD IAND LYING SOUTHERLY OF A
Continued on next page
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STRAIGHT LINE EXTENDING NORTEWESTERLY FROM THE SOUTHEASTERLY

CORNER OF THE SOUTE HALF OF SAID NORTHEAST QUARTER OF SECTION

10, TO THE NORTHWESTERLY CORNER OF SAID S0UTH HALF, OF THE
NORTHEAST QUARTER OF SECTION 10.

ALSO EXCEPT THEREFROM THAT PORTION OF SAID LAND INCLUDED WITHIN |
THE FOLLOWING DESCRIBED LINES:

BRGINNING AT A POINT IN THE EASTERLY LINE OF THE NORTHEAST
ONE-QUARTER OF BATD SECTION 10, SAID POINT BEING SOUTH 01° 317
537 WEST 314.12 FERT, MBASURED ALONG SATD EASTERLY LINE FROM A
COUNTY SURVEYOR’S BRASS CAP MONUMENT SET AT THE NORTHEAST
CORMER OF SAID SECTION 10; THENCE SOUTH 01° 31’ 53% WEST 2300.71
FRET, MORE OR LESS, MEASURED ALONG SAID EASTERLY LINE TO THE
EAST ONE-QUARTER CORNER OF SATD SECTION 10, SATD EAST
ONE-QUARTER CORNER BEING A COUNTY SURVEYOR’S BRASS CAP
MONUMENT; THENCE NORTH 11 00’ 53" WEST 703.36 FEET, MORE LESS,
TO A POINT, SAID LAST MENTIONED POINT BEARS SOUTEH 88° 31/ 03®
WEST 153.00 FEET, FROM A POINT IN THE EASTERLY LINE OF THE
NORTHEAST ONE-QUARTER OF SAID SECTION 10. SAID LAST MENTIONED
POINT BEING NORTH 01° 3%’ 53" EAST 694.59 FEET, MEASURED ALONG
SATD EASTERLY LINE, FROM A.COUNTY SURVEYOR'S BRASS CAP MONUMENT

' GBT AT THE EAST ONE-QUARTER CORNER OF SATD SECTION 10; THENCE
NORTH 06° 56 20* EAST 1621.36 FEET, MORE OR LESS, TO THE POINT
OF BEGINNING. 3 .

PARCEL 12:

THAT PORTION OF THE SOUTHEAST QUARTER OF THE NORTHEAST QUARTER

OF SECTION 10, TOWNSHIP ]1: SCUTH, RANGE 1% WEST, SAN BERNARDINO

MERIDIAN, IN THE COUNTY OF LOS ANGELES, STATE OF CALIFORNIA,
_ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS.

BEGINNING AT THE INTERSECTION OF THE WESTERLY LINE OF THE
EASTERLY 500.00 FEET, MEASURED ATONG.THSE NORTHERLY LINE OF THE
. NORTHEAST QUARTER OF SECTION 10, WITE A STRAIGHT. LINE EXTENDING
.NORTHWESTERLY FROM THE SOUTHEASTERLY CORNER OF THE NORTHEAST
QUARTER OF SECTION 10, TG THE NORTHWESTERLY CORNER OF THE S0UTH
HALF OF THE NORTHEAST QUARTER OF SECTION 10; THENCE
WORTHWESTERLY ALONG SAID STRAXIGHT LINE TO ITS INTERSECTION WITH
THE WESTERLY LINE OF SAID SOUTHEAST QUARTER OF THE NORTHEAST
QUARTER OF SECTION 10; THENCE NORTHERLY ALONG SAID WESTERLY
LINE TO A POINT DISTANT SOUTHERLY THEREON 50.00 FEET FROM THE
NORTHWESTERLY CORNER OF SAID SOUTEEAST QUARTER OF THE NORTHEAST
QUARTER; - THENCE SOUTHEASTERLY IN A DIRECT LINE TO A POINT IN
SATD WESTERLY LINE OF THE EASTERLY 500.00 FEET OF SAID
NORTHEAST QUARTER OF SECTION 10, DISTANT SOUTHERLY THEREON
300.00 FEET FROM ITS INTERSECTION WITH THE NORTHERLY LINE OF
SATD SOUTHEAST QUARTER OF THE NORTHEAST QUARTER; THENCE .
SOUTHERLY ALONG SATD WESTERLY LINE TO THE POINT OF BEGINNING.

Continued on next page

¥

ExB, P. 33



Case 1:09-bk-24625-MT D:oc 3-1 Filed 11/04/09 Entered 11/04/09 13:42:57 Desc

ExhibitA—B—C—Page-32-6+55--

o1
1

PARCEL 13:

THE SOUTHEAST QUARTER OF SECTION 10 AND THAT PORTION OF THE
SOUTH HALF OF THE NORTHEAST QUARTER OF SAID SECTION 10, ALEL IN
TORNSHIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDINO MERIDIAN, IN
THE CODNTY OF LOS ANGELRS, STATE OF CALIFORNILA, ACCORDING TO
THE OFFICYAL: PLAT THEREOF, LYING SOUTHERLY OF A STRAIGHT LINE
DRAWN FROM THE SOUTHEASTERLY CORNER OF SAID SOUTH HALF TO THE

NORTHWESTERLY CORNER OF SAID SOUTH HALF.

PARCEL 14:

THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 10,
AND THOSE PORTIONS OF THE SOUTHWEST QUARTER OF THE SOUTHWEST
OUARTER AND THE NORTHWEST QUARTER OF THE SOUTHWEST QUARTER OF
SATD SECTION 10, ALL IN TOWNSHIP 1 SOUTH RANGE 19 WEST, BAN-
BERNARDINO MERIDIAN, IN THE COUNTY OF LOS ANGELES, STATE OF
CALIFORNTA, ACCORDING TO THE OFFICIAL PLAT THEREOF, LYING
NORTHRASTERYLY, BASTERLY AND SOUTHEASTERLY OF THE SOUTHEASTERLY
LINE OF DECKER CANYON ROAD, AS DESCRIBED IN THE DEED TO THE
COUNTY OF LOS ANGELES, RECORDED APRIL 29, 1518 IN BOOK 6682
PAGE 1 OF DEEDS, RECORDS OF SAID COUNTY.

' EXCEPT THAT PORTION OF SAID IaND, IF ANY, AS DESCRIBED IN THR
DEED TO THE COUNTY OF LOS ANGELES, RECORDED IN ROOX 1962 PAGE-
258, OFFICIAL RECORDS OF SAID COUNTY. .

ALSO EXCEPT THAT PORTION OF S8AID LANMD, DESCRIBED AS FOLLOWS:

PEGINNING AT THE INTERSECTION OF THE CENTER LINE OF DECKER
CANYON ROAD, AS DESCRIBED IN THE DEED TO THE COUNTY OF LOG
ANGELES, RECORDED MARCH 22, 1923 IN-BOOK 1962 PAGE 258,
OFFICIAL RECORDS, WITH THE SOUTH LINE OF SECTION 9; THENCE
ALONG SATD CENTER LINE AS FOLLOWS: . _ : -
'NORTH 81° 587 30" EAST 133.84 FEET; THENCE NORTH 55° 307 307
EAST 73.97 FEET TO THE BEGINNING OF: A TANGENT CURVE CONCAVE
SOUTHEASTERLY HAVING A RADIUS OF 100 FEET; THENCE NORTHEASTERLY
51.02 FEET ALONG THE ARC OF THE ABOVE MENTIONED CURVE; THENCE
TANGENT TO SAID CURVE, NORTH 88° 44’ 30* EAST 21.82 FEET TO THE
BEGTNNING OF A TANGENT CURVE CONCAVE NORTHWESTERLY HAVING A
RADIUS OF 40 FEET; THENCE NORTHEASTERLY 69.67 FEET AlONG THE
ARC OF THE AROVE MENTIONED CURVE; THENCE TANGENT TO SAID CURVE,
NORTH 8° 54' 20" EAST 105.59 FEET TO THE BEGINNING OF A TANGENT
CURVE CONCAVE WESTERLY HAVING A RADIUS OF 100 FEET; THENCE
NORTHERLY 76.26 FEET ATONG THE ARC OF THE ABOVE MENTICNED 100
FOOT RADIUS CURVE; THENCE TANGENT TO SAID CURVE, NORTH 34° 47°
20" WEST 4.44 FEET TO THE BEGINNING OF A TANGENT CURVE CONCAVE
WORTHEASTERLY HAVING 2 RADIUS-OF 70 FEET; THENCE NORTHERLY
50.43 FEET ALONG THE ARC OF THE ABOVE MENTIONED 70 FOOT RADIUS
CURVE; THENCE TANGENT TO SAID CURVE, NORTH 6° 29’ 20" BAST 17.26
Continued on next page
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FEZT TO THE BECINNING OF A TANGENT CURVE CONCAVE EASTERLY -
HAVING A RADIUS OF 100 FEET; THENCE NORTHEASTERLY 59.99 FEET

ALONG THE ARC OF THE AROVE MENTIONED 100 FOOT RADIUS CURVE;

THENCE TANGENT TO SAID CURVE, NORTE 40° 51/ 40" EAST 83.35

FEET; THENCE NORTH 48° 18’ 00" HAST 185 FRET; THENCE NORTH 20°

59r 10" EAST 81.84 FEET TO THE BEGINNING OF A TANGENT CURVE ]
'CONCAVE SOUTHEASTERTLY. HAVING A RADIUS OF 10 FEET; THENCE
NORTHEASTERLY B4.53 FEET ALONG THE ARC OF THE ABOVE MENTIONED

100 FOOT RADIUS CURVE; THENCE TANGENT TO SAID CURVE, NORTH &9°

257 10" EAST 194,15 FERT;

THENCE SOUTH 85° 43’ 30 EAST 153.24 FEET; THENCE NORTH 78° 27°
20¢ RAST 211.90 FEET; THENCE NORTH 71° 43’ 30" EAST 304.16
FEET; THENCE NORTH 87° 45’ 30" EAST 432.70 FEET TO THE
REGIKNING OF A TANGENT CURVE CONCAVE NORTHWESTERLY HAVING A
RADIUS OF 100 FERT; THENCE NORTHEASTERLY 107.03 FEET ALONG THE
' ARC OF THE ‘ABOVE MENTTONED 100 FOOT RADIUS CURVE; THENCE
TANGENT TO SAID CURVE, NORTE 26° 26’ BAST 64.69 FEET; THENCE
LEAVING SAID ROAD, SOUTH 8° 54'EAST 95.5 FEET; THENCE SOUTH 18°
a4a® RAST 57.5 FEET; THENCE SOUTH 46° 04’ EAST 69.3 FEET; THENCE
SOUTH 12° 56' EAST 99.6 FEET; THENCE SOUTH 77° 10’ EAST 170.8
FEET; THENCE SOUTH 38° 34’ EAST 66.00 FEET; THENCE NORTH 78°
32' EAST 45.6 PEET; THENCE SOUTH 54° 26' EAST 96.3 FEET; THENCE
SOUTH 39° 11' 10" EAST 262.37 FEET; THENCE SOUTH 62° 20’ EAST
173.7 FEET; THENCE SOUTH 5° 28’ EAST 86.8 FEET; THENCE SOUTH
35° 06’ EAST 50.4 FEET; THENCE SOUTH 5° 00’ EAST 54.3 FEET;
THRNCE SOUTH 47° 00' EAST 221.2 FEET; THENCE SOUTH 54° 34’ WEST
20.2 FEET TO THE INTERSECTION OF THE SOUTH LINE OF SAID SECTION
10; THENCE NORTH 89° 51° WBST 1620.82 FEET TO THE COMMON CORNER
OF SECTION 9, 10, 15 AND 16, SATD TOWNSHIP AND RANGE; THENCE
SOUTH 89° 51 50" WBST 1305.95 FEET, MORE OR LESS, TO THE POINT
OF BEGINNING.

PARCEL 15:

THE EASTERLY 300.00 FEET OF THIE WEST HALF OF THE NORTHEAST

- QUARTER OF SECTION 15, TOWNSHIP 1. SOUTH, RANGE 19 WEST, IN THE
COUNTY OF LOS ANGELES, STATE OF CALIFORNIA, ACCORDING TO THE
OFPICIAL PIAT THEREOF, LYING NORTHERLY OF A STRIP OF LAND 60.00
FEET WIDE, KNOWN AS ENCINAL CANYON ROAD, AS DESCRIBED IN DEED
GRANTED TO SAID COUNTY, RECORDED MARCH 29, 1955 IN BOOK 47324
PAGE 226, OFFICIAL: RECORDS OF SAID COUNTY.

PARCEL 16:

TEAT PORTION OF THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER
OF SECTION 15, TOWNSHIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDINO
MERIDIAN, IN 'I'HE COUNTY OF LOS ANGELES, STATE OF CALIFORNIA,
ACCORDING TC THE OFFICIAL PLAT THEREOF, DESCRIBED A8 FOLLOWS-

EGDNING AT THE NORTHWEST CORNER OF SAID QUARTER QUARTER;
Continued on next page
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TRENCE ALONG THE NORTHERLY LINE OF SAID QUARTER QUARTER, NORTH
89° 49’ 35" RAST 225 FEET; THENCE SOUTHE 0° 18° 53" WEST ALONG A
LINE PARALLFEI:. WITH THE WESTERLY LINE OF SAID QUARTER QUARTIER TO
THE NORTHERLY LINE OF ENCINAL CANYON ROAD, (60 FEET WIDE),
DESCRIBED AS PARCEL "A" IN DEED RECORDED APRII: 27, 1955 IN BOOK
47605 PAGE 380, OFFICIAL RECORDS, AS INSBTRUMENT NO. 2850 OF
S8ATD COUNTY; THENCE ALUONG SAID ENCINAL CANYON ROAD, SOUTH 89°
36/ WEST 224.95 FEET TO SAID WESTERLY LINE; THENCE NORTH 0° 18’
53n EAST ALONG SATD WESTERLY LINE TO THE POINT OF REGINNING.

EXCEPT THEREFROM ALL OIL, GAS AND MINERALS IN, ON OR UNDER SAID
LAND, BUT WITHOUT ANY RIGHT OF SURFACE ENTRY TO A DEPTH OF 500
¥EET BELOW THE SURFACE OF SAID LAND, AS RESERVED BY FRANK
BIASTRE ARD CLAUDINE BIASTRE, HIS WIFE, IN DEED RECCRDED
SEPTEMBER 18, 1972 AS INSTRUMENT NO. 488.

PARCEL 17:

THE NORTH HALF OF THE NORTHWEST QUARTER OF SECTION 11, TCWNSHIP
1 SOUTH, RANGE 1% WEST, SAN BERNARDINO MERIDIAN, COUNTY OF LOS
ANGELES, ACCORDING TO THE OFFICIAL PLAT TBEREOF.

EXCEPT THEREFROM THAT PORTION OF SATD LAND, LYING EA&I:BRLY AND
NORTHEASTERLY OF A LINE, DESCRIBED’ AS FOI&OWS. .

BEGINNING AT TEE INTERSECTION OF THE NORTHERLY LINE OF SAID
SECTION 11, WITH THE CENTER LINE OF MULHOLLAND HIGHWAY, (100
FEET WIDE), AS DESCRIBED IN RESOLUTICN APPROVED ON APRIL 2,
1934 BY THE BOARD OF SUPERVISORS OF LOS ANGELES COUNTY,

RECORDED APRIL 10, 1934 IN BOOK 12707 PAGE 152, OFFICIAL
RECORDS, AS INSTRUMENT NO. 543 OF SATD COUNTIY; THENCE SOUTHERLY
AND SOUTHEASTERTY, ALONG SATD CENTER LINE TO ITS FIRST
INTERSECTION THEREQF WITH THE SOUTHERLY LINE OF THE NORTH HALF
OF THE NORTHWEST QUARTER OF SAID SECTION 11.

PARCEL 18:

THAT PORTION OF THE SOUTHWEST (QUARTER OF SRCTION 11, TOWNSHIPR 1
SOUTH, RANGE 19 WEST, SAN BERNARDING MERIDIAN IN THE COUNTY OF
- LGOS ANGELES, STATE OF CALIFORNIA, ACCORDING TO. THE OFFICTIAL
PLAT THEREQF, LYING SOUTHWESTERLY OF THE POLLOWING DESCRIBED
LINE:

BEGINNING AT THE NORTHWESTERLY CORNER OF SAID SOUTHWEST
QUARTER; THENCE SOUTH 71° 57’ 58" EAST 2825.01 FEET TO A POINT
IN THE BASTERLY LINE OF SAID SOUTHWEST QUARTER, DISTANT THEREON
NORTH 00° 47’ 04" EAST 1766.75 FEET FROM THE SOUTHEAST CORNER
OF SATID SOUTHWEST QUARTER.

PARCEL 13:

Continued on next page
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THE NORTHEAST QUARTFR OF THR NORTHEAST QUARTER OF SECTION 15,
TOWNSHIP 1 SOUTH, RANGE 19 WEST, SAN BERNARDINO BASE AND
MERIDIAN, IN THE COUNTY OF LOS ANGRLES, STATE OF CALIFORNIA,
ACCORDING TO THE OFFICIAL PLAT THEREOF.

EXCEPT THAT PORTION AS FOLLOWS:

BEGINNING AT THE NORTHWEST QUARTER OF SAID NORTHEAST QUARTER OF
THE NORTHEAST OUARTER OF THE NORTHEAST QUARTER; THENCE EASTERLY
ALONG THE NORTH LINE OF SATD NORTHEAST QUARTER A DISTANCE OF
226 FEET; THENCE SOUTEERLY PARALLEL WITH THE WEST LINE OF SAID
QUARTER SECTION, A DISTANCE-OF 950 FEET; THENCE SOUTHWESTERLY
IN A DIRECT LINE TO A POINT IN SAID WEST LINE DISTANT SOUTHERLY
1000 FEET TO THR POINT OF BEGINNING.

ALSO EXCEPT THAT PORTION LYING SOUTHERLY AND SOUTHWESTERLY OF
THR CENTERLINE OF THAT CERTAIN 60 FEET EASEMENT FOR PUBLIC ROAD
AND HIGHWAY PURPOSES AS DESCRIBED IN THE DEED TO THE COUNTY OF
LOS ANGELES RECORDED JUNE &, 1955 AS INSTRUMENT NC. 3763, IN
THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY .

ALSO EXCHPT THE SOUTH HALF OF THE SOUTHEAST QUARTER OF THE
NORTHEAST QURRTER OF THE NORTHEAST QUARTER OF SAID SECTION.

.ADN NOS. 2058-015-003, 2058-015-012,. 2058-015-037,
2058-015-013, 4471-001-005, 4471-001-028, 4471-001-029,
4471-001-019, 4471-001-024, 4471-001-027, 4471-001-018,
4471-002-010, 4471-002-011, 4471-002-007, 4471-021-034,
4471-021-033, 4471-003-010, 4471-003- 011, 4471-003-014,
4471-021-028
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EXHIBIT “B”

INSURANCE REQUIREMENTS

A Ownﬂ’sBmadf‘mmComprehensiveGma'dIiahiﬁtymCommmialeerﬂﬁabﬂim
. The limits of Liability shall nof be less than: '
1.  Broad Form Comp:chgnsiveﬁenaalﬁabﬂity:
$2,000,000 | Combined Single limit

$1,000,000 Bodily/Property Damage per Occurrence

2. Commercial General Liability:

The limits of iability shall not be less than:

Bach Occurrence Limit $1,000,000
Personal Advertising Fyjury Limit . $1,000,000
Products Completed Operations

Aggregate Limit $1,000,000
General Aggregate Limit $2,000,000

Additionally, a $5,000,000 umbrella or excess fability coverage is required.
(Other than Pmducts—oonq)lett'ad-
Operations)

Both policy forms must include:

a Premises and operations with no X, C, or U exclusions.

b. Products and completed operations coverage. (This coverage to be maintained for

a minimum of ten (10) years following completion of work and to confinne to
name Owner as named insured and Lender as additional insured, for the entire ten

(10) year period). | :
" W
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Blanket contractual coverage with Employee Exclusion deleted.
Broad Form PmpertyDamage includiég completed operations or its equivalent.
An endorsement naming Lender and any other required interests as additional

. insured(s).

An endorsement stating: “Suchcovarageasnsaﬁ'ordedhythmpohcyforthe
benefit of the additional insured(s) is primary and any other coverage maintained
by such additional insured(s) shall be non-contributing with the coverage
provided under this policy.”

Cross Liability and Severability of Interest Clause.

Limited Independent Contractors language should be included.

Subsidence coverage, if available, at commercially reasonable rates.

B. A]lesldSpeclalForumpertyIusmance —Full Replacement Cost (Real and Personal
Property), Course of Constraction, Secured Collapse, if available at commercialty
reasonable rates, Business Intenmption and Loss of Profits for a minimum one (1) year
term. Such insurance shail also contain an agreed value clanse or other provision -
sufficieni to eliminate any risk of co-insarance.

C.  Other Requirements:

1.

Lender must be named as an additional insured on all lability policies and as the
mortgagee and certificate holder (with lender’s loss payable endorsement) on. all
property insurance coverage. Property insurance coverage must include standard
438 BFUJ language and cover all property described in the Security Documents.
The endorsement must contain the following wording: *“With respect to a loss
payee designated in this policy, this insurance will continee in force throughout
the loan term 2s to only the interest of the loss payee until (a) issuance of a Notice
of Cancellation, (b) issuance of a Notice of Intent Not to Renew, of (c) issnance
of a Notice of Reduction Coverage.”

All policies must provide that the named insured correspond with the named
borrower on the loan documents; that Lender’s Loan Number be shown on all
policies, certificates and comrespondence; and that the complete property address
be shown on the declaration page of the policy or certificate evidencing such
insurance.

The deductible under any policies required hereunder shall be no more than
$5,000.00.

¥z
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4. An anthorization signed by the Owner must accompany all mid-term and
annivessary date changes in the agent or broker of record shown in Lender’s files.

5. Aﬂpoﬁeiesmnstmntainmmdmsmnemaﬁ'urdinganﬂnquaﬁﬁedﬁirtyﬁb)
days” notice of cancellation to the additional insured(s) in ths event of
cancellation, non-renewal or material reduction in coverage.

6. All policies mmst be wriiten by insurance companies acceptable to Lender whose
rating in the most recent Best’s rating guide is not less than A;IX. All policies
ghall be written for not less than a one (1) year term (or annual continnous) with

one year's premiums prepaid.

7. Certificates of insurance, with the endorsements evidencing the required
coverage, and copies of the policies, must be delivered to Lender prior to funding
and each year thereafter until the indebtedness evidenced by the Note and
Security Documenis is paid in full.

R,
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DEED OF TRUST NOTE

$28,500,000 March 28, 2006
Loan No.: 7600004084 _ Newport Beach, California

FOR VALUE RECEIVED, MALIBU ASSOCIATES, LLC, a California Emited Hability

* company ("Borrower"), promiscs to pay to CALIFORNIA NATIONAL BANK, a national
banking association, at 1301 Dove Sireet, Suite 101, Newport Beach, California 92660-2458, or
mSWhMaphoeasImda‘mayd&ﬁgnammwmhg,ﬁcprhsipdmofTwemyéEight
Million Five Hondred Thousand Dollars ($28,500,000), with interest thereon as set forth below,

' inawmﬂmmwﬁhﬂmwmawndﬁiommdpmﬁsiomasheminaﬁasetformwthisDeedof
Trust Note (the “Note™). Interest, as hereinafter provided, shall be computed on the basis of a
360-day year for actual days elapsed.

. D ONS:

- 11 "Basis Point" shall mean one~one hundredth (1/100) of one percent (1%) and
therefore one hundred (100) basis points shall be equal to one percent (1%).

12 "DeedoanmF'shaﬂmeanthﬂcerbﬁnDeedomesQAsﬁgmm@tofLeasesand
' Renm,SecuﬁtyAgmemﬁMandFimeﬂing,ofevendatchﬁewim,givmby
Borrower to Lender, as may be-amended from time o time.

1.3 "Guaranty" shall mean that certain Guaranty Agreement, of even date herewith,
ememnedbyThomasC.Hbt,Jef&eyS.Iﬂem,Mach.KvammeandRichardS.
Fuld, Jr., jointly and severally, and collectively herein referred to-as "Ghiarantor,” in
favor of Lender.

14 "Lender” shall mean California Nafional Bank, a national banking association.

1.5 "Libor Business Day" shall mean any day on which Lender is open for business in
LosAngdw,Ca]iforMamdanybusimssdayonwhichmmmetcialbanksh:ﬁle
Cityoflnndonﬁnghnd,mopmfordmﬁngsmdoﬂaxdeposhsmthem
Interbank Market.

1.6 "Libor Interest Period” shall mean a 30, 60 or 90 day pexiod of time, and only in
those increments, commencing on the date specified in Borrower's Libor Notice to
Lender to commence a Libor Interest Period and ending on the same numerical day
of the last month of the Libor Interest Period that corresponds to the numerical day
of the month that the Libor Interest Period commences provided that:

(1) whenever the last day of a Libor Interest Period would otherwise ocour ona
day other than a Libor Business Day, the last day of such Libor Interest Period
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shall be extended to occur on the next succeeding Libor Business Day;
woﬁd@bma,tbai,ifsuchextensionwouldcansemelastdayofsuch_
Libor Intetest Period to occur in the next following calendar month, the last.
day of such Libor Interest Period shall occur on the next preceding Libor
Business Day; and

(b) whenever the first day of a Libor Interest Period occurs on a day of an initial
calendar month for which there is no numerically corresponding day in the
calendar month that succeeds such intial calendar month by the munber of
mnn:thsequaltﬁﬂlemnnberofmonﬂ)sinsuchLiborInterestPeﬂod,smh
1ibor Interest Period shall end on the last Libor Business Day of such

succeeding calendar month; and

(c) notwithstanding the foregoing in no event shall any Libor Interest Period be
extended beyond the Maturity Date.

1.7 "Libor Notice” shall have the meaning as set forth in Section 3.1 hereof and shall be
in the form attached as Exhibit A.

18 "Libor Rate" shall mean fhe per annuwm rate equal to three hundred (300) basis points
(3.00%) plus Reserves, in excess of the following:

(a) the rate at which dollar deposits in immediately available funds are contracted
for by Lender in the London Interbank Market for a term comparable to the
Libor Interest Period set forth in the Libor Notice to the Lender two (2) Libor
Business Days prior to commencement of the applicable Libor Interest Period
in an amount approximately equal to the portion of the Principal Balance to
which the Libor Rate is to apply for 2 term comparable to the Libor Interest
Period set forth in the Libor Notice to the Lender two (2) Libor Business Days
prior fo commencement of the applicable Libor Interest Period; or

(b) inthe event that Lender does not specifically contract for doliar deposits, as
set forth above, then Lender shall determine the Libor Rate using the
indication Telerate quotes (Page 3750) from the London Interbank Market
received at the London, England office of Lender at 11:00 a.m., London time,
two (2) Libor Business Days prior to the commencement of a Libor Interest
Period, as being offered for doHar deposits in an amount approximately equal
to the portion of the Principal Balance to which the Libor Rate is to apply for
a term compaxable to the Libor Interest Period set forth in the Libor Notice to
Lender two (2) Libor Business Days prior to commencement of the applicable
Libor Inferest Period.

In computing the Libor Rate, the rates set forth in (a) and (b), above, shall be
rounded upward to the nearest one-sixteenth (1/16) of one percent (1.00%). This
determination of the Libor Rate by Lender shall be binding and conclusive upon
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19 "Libor Rate Option” shall have the meaning set forth in Section 3 hereof.

1.10 "Loan Agreement” shall mean that certain Loan Agreement (Loan Agreement”)
entered info by and between Borrower and Lender, of even daie herewith, as it may
be amended from time to time, and is subject to all of the terms and conditions
thereof. All terms not defined herein shall have the same mearting as in the Loan

In the event of a conflict between the terms of this Note and the Loan
Agrecment, the terms of this Note shall prevail.

111 “LosnDocuments” shall maananyinstrumeﬁts, guaranties, agrecments and/or
documents executed in connection. with or otherwise pertaining to this Note, -
collectively referred to herein as the Loan Documents.

1.12 "Matuzity Date” shall mean the date which is twenty-four (24) months following the
date of recordation of the Deed of Trust. :

1.13 "Other Security Documents" shall mean any and all of the documents (other than this
Note, the Guaranty, the Deed of Trust and the Loan Agreement) now or hereafter
executed by Borrower er any guarantor of the indebtedness evidenced hereby or
others in favor of Lender which wholly or partially secure or guarantee payment of
this Note. v

1.14 "Reforenced-Based Rate" shall mean fifty (50) basis points (0.50%) over the
Reference Raie.

1.15 "Reference Rate" shall mean the variable rate of interest per annum based on
changes in an independent index which is the Wall Street Journal Prime Rate (the
“Reference”™). Any change in the Reference shall result in a change in the rate of
interest payable under this Note, effective on the date of each such change, without
notice to Bomower. Ifthe Reference becomes unavailable during the term of this
loan, Lender may designate a comparable substitute reference after notice to
Borrower. The Reference Rate is utilized by Lender from time to time as a means of
pricing credit extensions to some customers and is not necessarily the lowest rate of
interest charged by Lender at any given time for any particular class of customers or
credit extensions.

1.16 "Principal Balance" shall mean the outstanding principal balance of this Note from
time to time.

1.17 "Reserves” shall mean Lender's determination of Lender's cost of resetves required
by, arising out of, and/or pursuant to any laws, rules and/or regulations established
by or promulgated by any authority and/or agency having jurisdiction over Lender,
including but not limited to the Board of Governors of the Federal Reserve System
of the United States, and by reason of example such Reserves may include, but are
not limited to, any reserve on Eurocurrency Liabilities as defined and set forth in
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R.eglﬂaﬁonDattheraﬁosptovidedinsuleegula&on, from time to time in effect, it
b&ingsgteedthatanypmﬁonofﬂmePﬁncipalBalamebeaﬁngMataLibor
Rate shall be deeined to comstitute Eurocurrency Liabilities, as defined by such
regulation, and it being further agreed that such Burocurrency Liabilities shalt be
deemed o be subject to such Reserve requirements without benefit of or credit for
promﬁons,exeepﬁwsandfmoﬂ'setsmatmaybeavaﬂablcmlmder&omﬁmeto
time, under sech Regulation upon imposition of any such Reserve requirements. The
cost and actual amount of such Reserves shall be determined by Lender, and such
Jetermination of such costs and Reserves shall be binding and conclusive upon
Borrower, and all such costs and Reserves shall be rounded up to the nearest one-

cighth (L/8) of one percent (1%).
118 "Roll Over Date” shall mean the last day of the Libor Interest Period.

2. . CIPAL P §. Interest and principal shall be payable as
follows:

21 Tnterest shall be due and payable monthly, in arrears, based upon the actual number
of days elapsed for that monthly period, commencing on the first day of the first
calendar month following recordation of the Deed of Trust and shall continue to be
due and payable, in arrears, on the same day of each calendar month thereafier wntil
the Maturity Date as set forth herein.

22 The entire amount of the Principal Balance remaining unpaid, shall be due and
payable in full on the Maturity Date together with all accrued and wnpaid interest and
other sums due on this Note, the Loan Agreement and/or secured by the Deed of
Trust. :

2.3 - All portions of the Principal Balance not designated by Borrower as bearing interest
at the Libor Rate shall bear interest at the Reference-Based Rate.

3. LIBOR OPTION AND NOTICE. Borrower shall have the right and/or option, from time
to time, 1o elect to have all or portions of the Principal Balance bear interest at the Libor
Rate (herein *Libor Rate Option"), provided such election of rights and/or options is made
in the manner hereinafier set forth. Any election of Borrower of the Libor Rate Option
must be made in accordance with the following:

3.1 For each and every election of the Libor Rate Option, Borrower shall deliver to
Lender a written notification or facsimile of Borrower’s election of sach Libor Rate
Option at least three (3) Libor Business Days prior to the date of commencement of
the Libor Interest Period (herein "Libor Notice™). Each and every Notice must
specify the following: '

(8) Amount of Principal Balance to bear interest at the Libor Rate. Borrower

mnust specify a minimum principal amount of no less than $500,000, and in
increments of $50,000.
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(b) The date the Libor Interest Period is to commence.

(0) The term of the Libor Interest Period, which must be a 30, 60 or 90 day period

of time. .

Lender shall, as soon as practicable after 3:00 p.m. Los Angeles time three (3) Libor
Business Days prior to the commencement of the Libor Interest Period, determine
the Libor Rate applicable to that portion of the Principal Balance specified in such
Libor Notice. Interest shall accrue at the Libor Rate determined by Lender for the
Libor Interest Period commencing on the date specified in the Libor Notice. The

interest rate applicable to any portion of the Principal Balance, with respect to which

Borrower has elected a Libor Rate, shall revert from the Libor Rate applicable
thereto to the Reference-Based Rate on the Roll Over Date applicable thereto, unless
Borrower timely exercises the Libor Rate Option with respect thereto within the time
periods provided herein. Lender shall be under no duty or obligation to notify
Borrower that the interest rate on any portion of the Principal Balance is about to
revert from a Libor Rate to the Reference-Based Rate.

Borrower's right to exercise the Libor Rate shall be conditioned upon there not being
an uncured defavit wrder this Note, the Deed of Trust, the Loan Agreement, the
Guaranty, or the Other Security Documents.

The Libor Interest Period in any Libor Notice shall not extend beyond the Maturity
Date.

Borrower shall not be permitted to have more than four (4) Libor Rate contracts in
effect at any onc time. Once Borrower has four (4) portions of the Principal Balance
subject to Libor Rates, irrespective of the amount of the Principal Balance not
covered by a Libor Rate Option, Borrower shall not be entitled to any further Libor
Rate Option elections, until at least on of the four (4) Libor Interest Periods has
terminated.

In the event, and on each occasion, that en the day two (2) Libor Business Days prior
to the commencement of a Libor Interest Period, Lender shall determine (which
determination shail be conclusive and binding upon Borrower) that dollar deposits in
an amount approximately equal to the portion of the Principal Balance, with respect
to which Borrower has delivered the Libor Notice of its intent to exercise the Libor
Rate Option:

(@) are not generally available at such time in the London Interbank Market; or

(b) the rate and/or terms at which such doliar deposits is being offered will not
adequately and fairly reflect the cost to Lender of making or maintaining 2

Libor Rate on the Principal Balance, and/or of funding the same in the London

Interbank Market during such Interest period; or

ExC, P. 46



Case 1:09-bk-24625-MT Doc 3-1 Filed 11/04/09 Entered 11/04/09 13:42:57 Desc
_ Exhibit A B C Page 45 of 55

{ - '

() reasonable means do not exists for ascertaining a Libor Rate; or

(&) aLibor Rate on the Principal Balance would be in excess of the maximum
interest rate which Botrower may by law pay,

then Lender shall so notify Borrower and the Principal Balance shall continte to
bear interest at the Reference-Based Rate.

3.7 Ifanychangeinanylaworregu]aﬁonorinﬁehntezprctaﬁonﬂmreofbyany
govemmcnmlaulhoﬁtychatgedwiththeadminisuaﬁonmmmmmﬁonthmeof
shall make it unlawful for Lender to make and/or maintain Libor Rates with.respect
to the Principal Balance or to give effect to its obligations as contemplated hercby

 then the Libor Rate shall immediately terminate. Lender shall netify Borrower of
such termination and after such notification any Libor Rate applicable to the
PﬁnddeﬂmshaﬂbeaﬂmmﬁcaﬂymmdtoﬂleRsfaenw-Bdem,md
anysuchnoﬁoegivenbyLmdm-mBmmwerpmsumntoﬂﬂspamgmphshaﬂ,if
lawful, be effective on the last day of any existing Libor Interest Peried.

4. Bomwmcognimmdmkm“dedgesﬂmﬂmmﬂmmwofmahngmmainwining
Libor Rates with respect to the Principal Balance may fluctuate and Borrower agrees to
pay to Lender, in addition to Reserves, such additiona! amounts that will compensate
Lender, in Lender's sole determination, for any additional costs and/or expenses of
maintaining any such Libor Rate as a result or by reason of Reserves. If, afier the date of
this Note, there is any change, araendment or modification in any applicable rule, law or
re 'on,mintheinterpretaﬁmandforadministaﬁonmmeofbyanygovmmntal
authotity of the United States of America charged with the interpretation and/or
administration thereof (whethier or not having the force and/or effect of law) and/or by any
court changing the basis of taxation of payments to Lender of the Principal Balance and/or
interest at a Libor Rate and/or amy other fees and amounts payable under this Note, the
Deed of Trust, the Loan Agreement, the Guaranty, and/or the Other Security Documents or
imposing, modifying or applying any reserve, special deposit or similar requirement
against assets of, deposits with or for the account of, credit extended by, and/or any other
acquisition of funds for loans by Lender, and/or imposing on Lender or the London
Tnterbank Market any other condition affecting this Note, the Deed of Trust, the Loan
Agreement, the Guaranty, and/or the Other Security Documents and/or any portion of the
Principal Balance bearing interest at a Libor Rate 5o as to increase the cost to Leader of
making or maintaining 2 Libor Rate with respect to any portion of the Principal Balance
and/or to reduce the amount of any sum received and/or receivable by Lender under this
Note, the Deed of Trust, the Loan Agreement, the Guaranty, or the Other Security
Documents (whether of principal, interest and/or otherwise), by an amount deemed by
Lender to be material, any such amount shall be paid by Borrower to Lender but without
duplication for payments required under Section 1.8, above (providing that Reserves are
incladed in Libor Rate). :
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Any amounts IebyBormwertoLenderpursuanttothispar_agmphshaﬂhepaidby
Borrower to Lender within ten (10) days after Lender sends Borrower written notification
‘setting forth the amount due and the basis for the determination from time fo time, of such
amounts, which notice shall be conclusive and binding upon Borrower. Failure on the part
. of Lender to send such notice and/or demand compensation for any increased costs in any
1;bor Interest Period shall not constitute a waiver of Lender's right to demand '
commnsaﬁmforanyhmmsedmimuneddmingmysuchﬂhmlnmcswaiodmh
myoﬁambsequmtorpﬁorl.iborinterest}eﬁod.

5. In addition to all other sums due hereunder, Borrower hereby agrees to indemnify and hold
Lmdexagainstanylossmexpmse,andmpaymnderupmdemmdanyandaﬂamoum
that Lender may sustain ot incur as a consequence of any defanlt by Borrower in the
paymmtofanypor&onofﬂ:ePﬁncipalBa]anceMﬁngMestat a Libor Rate, or any
partthcreoforinﬁﬂeﬂaomwdﬁ:ereonataﬁhorhte,asandwhendue, and/or the
omofm%speﬁﬁedhﬁisNoﬁa,theDeedome@ﬂmIpmAgwemmgme
Guaranty, and/for the Other Security Docimments inchuding, but not limited to, any loss
and/or reasonable expense sustained or incwred in liquidating or re-employing deposits
from third parties required to effect or maintain any Libor Rate with respect to any portion
of the Principal Balance. Lender shall provide Borrower a statement explaining the
amounmfany_suchlossorexpmse,whichstajaemmtshallbewnclusiveandbindingupon
Borrowet.

6. PREPAYMENT. Borrower shall have the right at any time to prepay any portion of the
PﬁmipﬂBdeﬁbﬁﬁnghﬂ&ﬁattheRefermc&Ba@dRﬂewﬁhﬁﬁpmmiumm
penaity. Borrower shall bave the right at any time following five (5) calendar days prior
written notice to Lender, to prepay any portion of the Principel Balance bearing interest at
theljborRateonlyinﬂleeventthaIBmowershallpaytoLendm‘,asandforaprepayment
premimn,auamountcomputedpmsuanttothcfo}lowingformula;

(Amount Being Prepaid) x [(a-b)/360] x ¢

For the purpose hereof, "a® shall mean the interest rate for this Note on the date of

yment, "b" shall mean Lender’s certificate of deposit rate for certificates of deposit of
inore than $100,000 maturing on the maturity date of the applicable Libor Interest Period;
and“9"shaﬂmeantheacwalmmberofdaysbetwemthedaieofpwpaymcntandﬁm
matority of the applicable Libor Interest Period. The deposit rate of “b” shall be
determined as of the date of prepayment. In the event "b" is greater than "a" there will be
nopmpajmcntpercnﬁumtobepaidmbyBorrowerto[mder.

Any such prepayment shall not result in a reamortization, deferral, postponement,
suspension or waivet of any and all other payments due under this Note. Borrower shall
have no right to re-borrow any amount prepaid. Prepayments received by Lender after
11:30 a.m. shall be deemed and treated as received on the next following business day.

7. SECURITY, ACCELERATION, DUE ON SALE OR TRANSFER. This Note is
secured by, among other things, the Deed of Trust, encumbering, hypothecating, pledging
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and securing Borrower's right, title and interest in and to certain personal and real property
. located in the County of Los Angeles, California, as more particularly described in the
Deed of Trust. The Loan Agreement amd the Deed of Trust contain, among other
pmvisions,apmﬁsimforthcimmediammmofﬂnhdahﬁtyDaﬁeofthis Note.
. Bomro'wer agrees that Lender may accept additional or substitute security for this Note, or
release any security or any party liable for this Note, or extend or renew this Note, all
without notice to Borrower and without affecting the liability of Borrower.

Borower acknowledges and agrees that the credit worthiness and expertise of Borrower in
owning and operating the Property is the basis upon which Lender has determined that it is
protected against impairment of the security and risk of defimlt and thereby has agreed to
Jend Botrower the principal sum set forth abové. Therefore, if Borrower, or any successor
or assign, unless otherwise provided in the Loan Agreement (j) sells, conveys, alienates,
leases(othzrthmﬁﬁnmwhoactuaﬂyomymeﬁopm‘tyoranypmﬁm&mwf“ﬁﬁ

. no option to purchase), assigns, transfers or encumbers, all or any portion of the Property or
ranyinm'estmtheProperty,or(ii)contractsmsell,convey,aliemm,_lease(otherthanm
tenants who actually occupy the Property or any portion thereof with no optionto
pmhaselassign,msfermmmba,aﬂmanypmtofﬂwhopeﬂymmymmme
Property (for the purposes of (i) and (i), the sale of memberships in any golf or country
club will not constitute a sale, transfer or conveyance), or (jii} allows, suffers or undergoes
a material change in the identity, control or ownership of Borrower, or if there is a change
in the management of the Propetty, in any manner, whether voluntarily, involuntarily or by
operation of law, then, and in any such event, the entire unpaid balance of the principal sum
and all accrued but unpaid tmterest thereon shall become immediately due and payable at
- the election of Lender, without notice. For purposes of this paragraph, a “material” change
shall include, but not be limited to: if any of Thomas C. Hix, Jeffrey S. Kiein, and Mark D.
Kvamme, or companies controlled by them, cease to be Borrower’s “Executive
Cormmittes” which collectively constitutes Borrower’s manager; if snch Executive
Committee ceases to be the sole manager of and decision-Borrower for Borrower; if any
other person or entity is added to the Executive Committee; or if Thomas C. Hix, Jeffrey S.
Klein, and Mark D. Kvamme, or companies conirolled by them cease to own at least 30%
of the membership interests in Borrower. '

g,  APPLICATION OF PAYMENTS. All payments received by Lender from or for the
account of Borrower, due hereunder may be applied by Lender, in its sole and absolute
discretion, in the following msanmer, or in any other order or manner as Lender chooses:

8.1 First To pay any and all interest due, owing and/or accrued;

82 Second: To pay any and all costs, advances, expenses, fees, late charges, due, owing
and/or payable to Lender, or paid or incurred by Lender, arising from or out of this
Note, the Deed of Trust, the Loan Agreement, the Guaranty and the Other Security
Documents; and

8.3 Third: Payment of the outstanding Principal Balance on this Note.
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All records of payments received by Lender shall be maintained at Lender's office, and the
records of Lender shall, absent manifest esror, be binding and conclusive upon Borrower.
IhefmhneofLmdeermrdmypaymmtorexpemeshaﬂnﬂhmﬁmoﬂmmseaﬁbct
the obligations of Borrower under this Note.

9. UNPAID INTEREST. CHARGES AND COST. Interest, late charges, costs, or
&xpmthﬁammtrmvedbylmﬂerm&nkn(lﬂ)cﬂendmdays&omthedﬂemch
interest, late charges, costs, or expenses become due, shall, at the sole discretion of Leader,
beaddadhthermpa!BﬂmwandshaﬂﬁomtbedawduebwmtaﬂheDefanh

Rate specified below.

10. HOLIDAY. Whenever any payment to be made under this Note shall be due on a day
other than a day on which the Lender is open for business ("Business Day"), including
Saturdays, Sundays and/or legal holidays generatly recognized by banks doing business in
California, then the due date for such payment shall be automatically extended to the next
succeeding Business Day, and such extension of time shall in such cases be included in the
computation of the interest portion of any payment due herennder.

11. NO OFFSETS OR DEDUCTIONS. All payments under the Note shall be made by
Borrower without any offset, decrease, reduction or deduction of any kind or nature

. whatsoever, including, but not limited to, any decrease, reduction or deduction for, or on
account of, any offset, withholdings, present or fisture taxes, present or future reserves,
imposts or duties of any kind or nature that are imposed or levied by or on behalf of any
government and/or taxing agency, body or authority by or for any municipality, state, or
natlon. If at any time, present or future, Lender shall be compeiled by any law, rule,

_ and/or any other such requirement which on its face or by its application
requires and/or establishes reserves, or payment, deduction or withholding of taxes,

_ imposts or duties to act such that it causes or results in a decrease, reduction and/or
deduction, in payment received by Lender; then Borrower shall pay to Lender such
additional amounts, as Lender shall deem necessary and appropriate, such that every
paymmrwehedmﬁerthisNote,aﬂersuchdemmve,mdwﬁomdedmﬁom
payment and/or required withholding, shall not be reduced in any manner whatsocver.

12. EVENTS OF DEFAULT. Any one or more of the following events or occurrences shait
constitute a defauk under this Note (hereimafter "Default”):

12.1 Lender does not receive a payment within five (5) days of the due date hereunder in
the amount and manner as set fotthh@tmn(anypaymenimadcoutofmterestmerve
shall be deemed to be made timely); or

122 Bonowadoesmtfaitbﬁﬂlypmfomw&thh:theappﬁcablegmsepaiode&chand

every term, condition and/or provision contained in the Deed of Trust, the Loan
Agreement or Other Security Documents strictly in accordance therewith; or
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' 123 Bomwermanyotherobligmmmmrothawisewmnﬁtsadefaﬂtas@edﬁedin
the Loan Agreement or Other Security Documents which is not cured prior to
expiration of any applicable grace period; or .

124 Bormweroranyoﬂrﬂ'obﬁgorormm:commiisadcfaultasspeciﬁedipagyoﬂner
obligation of Bomrower owing to Lender, which is not cured prior to expiration of
any applicable grace period.

Upon the occurrence of a Default herenmder, Lender may, in its sole and absolute

_ discretion, declare the entire unpaid Principal Balance, together with all accrued and
unpaid interest thereon, and all other amounts and/or payments due hereunder,
immediately due and payable, without notice and/or demand.

13. DEFAULT RATE. From and afler the occurrence of any Default in this Note, whether by
non-payment, maturity, acceleration, non-performance or otherwise, and until such Defanit
has been cured, all outstanding amounts under this Note (including, but not limited to,
snterest, costs and late charges) shall bear interest at a per anmum rate (the "Defanlt Rate")
equal to eighteen percent (18%). ,

14. LATE CHARGES. Time is of the essence for all payments and other obligations due
" ‘under this Note. Borrower acknowledges that if any payment required under this Note is
not received by Lender within ten (10) days after the same becomes due and payable,
Lender will incur exira administrative expenses (i.e., in addition to expenses incident to
receipt of timely payment) and the loss of the use of finds in connection with the
delinquency in payment. Because, from the nature of the case, the actual damages suffered
by Lender by reason of such administrative expenses and loss of use of fimds would be
tmpracticable or extremely difficult to ascertain, Borrower agrees that five percent (5%) pf
the amount of the delinguent payment, together with interest accruing on the entire unpaid
PﬁncipalBalanoeofﬂﬁsNoibattheDefalﬂtRatc,asprovidedabove,shallbcthcamount
of damages which Lender is entitled to receive upon such breach, in compensation
therefor. Therefore, Borrower shall, in such event, without further demand or notice, pay
to Lender, as Lender's monetary recovery for such extra administrative expenses and loss
of use of funds, liquidated damages in the amount of five percent (5%) of the amount of
the delinquent interest payment (in addition to interest at the Default Rate); provided, the
ﬁqﬁdmddmag&smuumshaﬂmtapplywthepﬁpdpalpaymmdmmtheh@um
Date. The provisions of this paragraph are intended to govern only the determination of
damages in the event of a breach in the performance of Borrower to make timely interest
hereunder: Nothing in this Note shall be construed as in any way giving
Borrower the right, express or implied, to fail to make timely payments of interest or
principal hereunder, whether upon payment of such damages or otherwise. The right of
Lender to receive paymers of such liquidated and actual damages, and receipt thereof, are
without prejudice to the right of Lender to collect such delinquent payments and auy other
amounis provided to be paid herennder or under the Deed of Trust, the Loan Agreement,
the Guaranty and/or the Other Security Documents, or to declare a default hereunder or
under the Deed of Trust, the Loan Agreemenit, the Guaranty, and/or the Other Security
Documents.
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15. COST AND EXPENSES. Borrower hereby agrees to pay any and all costs and/or

m:penmpaidorimmedbylmde‘rbymsonof,asamultoﬁor'in'comnecﬁon“ﬁth?ﬂ:is
_ Note, the Deed of Trust, the Loan Agreement and/or the Other Security Docutaents, .

inchnding, but not limited to, any and all attorneys' fees and related costs whether such
costs and/or expenses are paid or incurred in connection with the enforcement of this Note,
the Deed of Trust, the Loan Agreement, the Guaranty and/or the Other Security
Decuments, or any of them, the protection and/or preservation of the collateral or security
for this Note and/or any other rights, remedics and/or interests of Lender, whether or not
suit is filed. If Lender shall be made a party to or shall intervene in any action or
procéedmgmﬁngthemalpmpeﬁymnnberedbyﬂ:eDeedomestmﬂwmnamal
described in the Other Security Docnments, or affecting Lender’s title thereto or interest
therein, Lender shall be reimbursed by Borrower immediately upon demand for all costs,
expenses and attorneys” fees incurred by Lender in such matter. Borrower’s agreement to
pay any and all such costs and expenses includes, but is not limited to, costs and expenses
incurred in enforcing any judgment obtained by Lender and in connection with any and all
appeals therefrom. All such costs and expenses are immediately due and payable to
Lender by Borrower whether or not demand therefor is made by Lender.

16. WAIVERS. Bomwerhmbywaivwgrace,diﬁgenoe,prmndmnd,m&ceof
demand, dishonor, notice of dishonor, protest, notice of protest, any and all exemption
rights against the indebtedness evidenced by this Note and the right to plead any statute of
limitations as a defense to the repayment of all or any portion of this Note, and interest
thereon, to the fullest extent allowed by law, and all compensation of cross~demands

to California Code of Civil Procedure Section 431.70. No delay, omission and/or
failure on the part of Lender in exercising any right and/or remedy hereunder shall operate
as a waiver of such right and/or remedy or of any other right and/or remedy of Lender.
The acceptance by Lender of any payments under this Note in an amount less than the
amouat due and owing or after the date that such payment is due shall not constitute a
waiver of the right o require prompt and full payment when due of fiture or succeeding
payments or to-declare a defanlt as herein provided.

17. MAXIMUM LEGALRATE. This Note is subject to the express condition that at no
time shall Borrower be obligated, or required, to pay interest on the Principal Balance at a
rate which could subject Lender to either civil or criminal liability as a result of such rale
being in excess of the maxinmum rate which Lender is permitted to charge. If, by the terms
of this Note, Borrower is, at any time, required or obligated to pay interest on the Principal
Balance at a rate in excess of such maximum rate, then the raie of interest under this Note
shall be deemed to be immediately reduced to such maximmun rate, and interest payable
hereunder shall be computed at such maximum rate, and any portion of all prior interest
paymenmmmofmchmmdmmmteshallbeappﬁe@mdforshaﬂmmacﬁvclybe
deemed to have been payments made, in reduction of the Principal Balance. If any
provision of this Note is held to be invalid or unenforceable by a court of competent
jurisdiction, the other provisions of this Note shall remain in full force and effect and shall
be liberally construed in favor of the Lender in order to effect the provisions of this Note.
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18. AMENDMENT. This Note may be amended, changed, modified, terminated and/or
canceled only by 2 written agreement signed by the party against whom enforcement is
sought for any such action, ‘This Note shall be governed by, and construed under, the laws
of the State of California. :

19. AUTHORITY. Borrower, and each person executing this Noie on Borrower’s behalf,

' hereby represents and warrants to Lender that, by its execution below, that Borrower has
the full power, authority and legal right to execute and deliver this Note and that the
indebtedness evidenced hereby constitutes a valid and binding obligation of Borrower
without exception or limitation. In the event that this Note is executed by more than one
personorenﬁty,ﬂleliabilityhcrelmdershallbejointandseveral. Any married person who
is obligated on this Note, directly or indirectly, agrees that recourse may be had to such
pason'sseparatepmpeﬁyinaddiﬁmmanyandauoommmﬁypropmyofwchpemon

20. ASSIGNMENT. This Note inures to and binds the heirs, successors and assigns of
Borrower and Lender., Borrower understands that Lender may transfer and assign its
tnterest in this Note, pledge its interest in this a Note or grant or sell participations in some
or all of Borrower’s indebtedness outstanding under this Note. In connection with any
such transaction, Lender may disclose to each prospective and actual transferee, pledgee,
pmchaserorparﬁcipanganyandandocmmtsandinfmmaﬁonmlaﬁngmtheloan
evidenced by this Note. If Lender so requests, Borrower shall sign and deliver 2 new note
1o be issued in exchange for this Note. Botrower may not assign any rights or obligations
ander this Note without Lender’s prior written consent, which consent may be withheld in

* Lender's sole discretion.

21. GOVERNING LAW; TIME OF THE ESSENCE. This Note is to be governed by and
construed in accordance with the laws of the State of California. Time is of the essence
with regard to each and every term, covepant, provision and condition of this Note.

22.  ARBITRATION.

EXCEPT AS SPECIFICALLY PROVIDED HEREIN, ALL DISPUTES, CLAIMS, OR
CONTROVERSIES (WHETHER SOUNDING IN TORT OR CONTRACT OR BASED UPON
A STATUTE) (HEREINAFTER “CLAIMS™) ARISING OUT OF, BASED UPON, OR
RELATING TO THIS NOTE SHALL BE SUBMITTED TO BINDING ARBITRATION
BEFORE A RETIRED JUDGE OF JAMS/ENDISPUTE IN ORANGE COUNTY,
CALIFORNIA, PURSUANT TO THE JAMS/ENDISPUTE COMPREHENSIVE
ARBITRATION RULES AND PROCEDURES. JUDGMENT UPON THE ARBITRATION
AWARD MAY BE ENTERED IN ANY COURT HAVING JURISDICTION THEREQF AND
SHALL BE FINAL, BINDING, AND NON-APPEALABLE. NOTWITHSTANDING THE
FOREGOING, THIS CLAUSE SHALL NOT:

(A) LIMIT OR PROHIBIT LENDER FROM BRINGING ANY ACTION IN ANY
COURT OF COMPETENT JURISDICTION FOR INJUNCTIVE RELIEF (BORROWER
SHALT ALSO HAVE THE RIGHT TO APPLY FOR INJUNCTIVE RELIEF); FOR
APPOINTMENT OF A RECEIVER; FOR PROVISIONAL REMEDIES, INCLUDING
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TEMPORARY PROTECTIVE ORDERS AND WRITS OF ATTACHMENT; OR FOR
JUDICIAL FORECLOSURE; AND THE FILING OF SUCH ACTIONS BY LENDER (OR
FOR INJUNCTIVE RELIEF BY BORROWER) SHALL NOT o

()  CONSTITUTE A WAIVER OF THIS ARBITRATION PROVISIOGN; OR

(@). LIMIT THE COURT FROM REFERRING AS MUCH OF THE
CLAIMS IN THE ACTION TO ARBITRATION AS POSSIBLE;

@) LIMIT ORFROHIBIT LENDER FROM EXERCISING ANY OF ITS RIGHTS
AS LENDER UNDER THIS NOTE INCLUDING, WITHOUT LIMITATION, THE
INVOCATION OF THE POWER OF SALE UNDER ANY DEED OF TRUST SECURING
THIS NOTE, EXERCISING ANY RIGHT RELATING TO PERSONAL PROPERTY,
INCLUDING TAKING OR DISPOSING OF SUCH PROPERTY WITH OR WITHOUT
JTUDICIAL PROCESS UNDER ARTICLE 9 OF THE CALIFORNIA COMMERCIAL CODE,
OR THE USE OF ANY SET-OFF OR LIEN RIGHTS; -

(C) APPLY TO CLAIMS UNDER THE ENVIRONMENTAL INDEMNITY
AGREEMENT GIVEN IN CONNECTION WITH THIS NOTE, WHICH CLAIMS MAY BE
FILED IN ANY COURT OF COMPETENT JURISDICTION.

THE ARBITRATOR SHALIL HAVE NO RIGHT OR POWER TO ENJOIN OR
RESTRAIN ANY ACT OF ANY PARTY.

THIS ARBITRATION PROVISION SHALL BE DEEMED TO BE SELF-EXECUTING
AND IN THE EVENT THAT BORROWER FAILS TO APPEAR AT ANY PROPERLY
NOTICED ARBITRATION PROCEEDING, AN AWARD MAY BE ENTERED AGAINST
BORROWER NOTWITHSTANDING ITS FAILURE TO APPEAR.

THE ARBITRATOR IS SPECIFICALLY AUTHORIZED TO, AND AS
APPROPRIATE, SHALL, RECOMMEND OR AWARD TO THE PREVAILING PARTY IN
THE ARBITRATION PROCEEDINGS ITS REASONABLE ATTORNEYS® FEES AND
COSTS, INCLUDING, WITHOUT LIMITATION, JAMS/ENDISPUTE ADMINISTRATION
FEES AND THE ARBITRATOR’S FEES. THE PREVAILING PARTY SHALL ALSO BE
ENTITLED TO RECOVER THE REASONABLE ATTORNEYS® FEES AND COSTS IT
INCURS IN CONNECTION WITH THE CONFIRMATION OF THE AWARD AND ANY
PROCEEDINGS REQUIRED TO ENFORCE A JUDGMENT BASED ON THE AWARD.

BY EXECUTING THIS NOTE, BORROWER DOES HEREBY WAIVE TO THE
FULLEST EXTENT POSSIBLE, ITS RIGHT TO JURY TRIAL UNDER THE UNITED
STATES CONSTITUTION, THE CONSTITUTION OF THE STATE OF CALIFORNIA AND
ALL APPLICABLE STATUTES, AND SUCH WAIVER SHALL EXTEND TO ANY AND
ALL CLAIMS, REGARDLESS OF WHETHER SUCH CLAIMS ARE ULTIMATELY
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PROCEEDINGS. |
o <]

Borrower’s Initials Lender’s

JN WITNESS WHEREOQF, Borrower hes duly executed this Note the day and year first above

BORROWER:

Malibu Associates, LLC, a California
limited Bability co

ByrtsExecuhveComnntl:ee,setvmgasxts

Tooeie -14-
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EXHIBIT A

LIBOR NOTICE

Pursuant to Section 3 of the Deed of Trust Note (the "Note") in the amount of $28,500,000 dated
as of March 28, 2006, made by MALIBU ASSOCIATES,LLC,aCa!ifomia!‘inuwdhat_nhty
company ("Borrower”) in favor of CALIFORNIA NATIONAL BANK, a national banking
association ("Lender™), this tepresents Borrower's request to elect a Libor Raacmfhreepectto

$ (Minimum Principal Balance of $2,000,000 isrequh'ed,andmih.slﬂo,wo
increments) on the Principal Balance of the Note for the following Libor Interest Period:

1. The date the Libor Interest Period is to commence is (this must
" bea Libor Business Day).

3. The term of the Libor Interest Period is (Circle Only One Below):
Thirty (30) days Sixty (60) days Ninety (90) days.

in the Note.

Borrower cettifies that (i) the representations and warranties contained in the Loan Agreement
are true, correct and complete in all material respects on and as of the date heroof to the same
exlaentasﬂmughmadeonandasofthedatchereof;(ii)mEventofDefauithasoocufredandls
muﬁnumgmdﬁmelmAgmemennmd(iﬁ)BomwhmpafomcdmaHmﬁmalmpm

LIBOR NOTICE CONCLUDES ON FOLLOWING PAGE
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Conclusion of LIBOR Netice

alt

andsaﬁsﬁedaﬂcondxhonsundm'tthmnAgmementprmdedmbePﬁmed

by it on or before the date hereof.

Date:

BORROWER:

Malibu Associates, LLC, a California

limited Liability company

By its Executive Committes, serving s its

Managing Member
ByHb:}RubensbemCompames,a

California corporation,
Executive Committee Member

By:

Thomas C. Hix, President
By Pacific Capital Holdings, Inc., 2
Nevada corporation,
Executive Commiitee Member

By

Jeffrey S. Klem, President
By MPK Develt)pment, 1LC,a
California limited liability compadny,
Executive Cornmittee Member

By:

MarkD.Kvamme,ManagingMember
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