
  

 

UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

In re: 

METRO AFFILIATES, INC., et al.,1 

   Debtors. 

Chapter 11 

Case No. 13-13591 (SHL) 

Jointly Administered 

 

ORDER APPROVING APPLICATION OF THE DEBTORS PURSUANT TO  
BANKRUPTCY CODE SECTIONS 327(A) AND 328(A) AND FEDERAL RULES OF 

BANKRUPTCY PROCEDURE 2014(A) AND 2016 FOR ENTRY OF AN ORDER 
AUTHORIZING EMPLOYMENT AND RETENTION OF  

ROTHSCHILD INC. AS FINANCIAL ADVISOR AND INVESTMENT BANKER  
TO THE DEBTORS NUNC PRO TUNC TO THE PETITION DATE 

Upon the application (the “Application”)2 of the above-captioned debtors (collectively, 

the “Debtors”) for entry of an order authorizing the Debtors to employ and retain Rothschild Inc. 

(“Rothschild”) as their financial advisor and investment banker effective as of the Petition Date, 

pursuant to sections 327 and 328(a) of title 11 of the United States Code, Rules 2014(a) and 2016 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal taxpayer 

identification number, are: 180 Jamaica Corp. (7630); Amboy Bus Co., Inc. (2363); Atlantic Escorts, Inc. 
(8870); Atlantic Express Coachways, Inc. (2867); Atlantic Express New England, Inc. (4060); Atlantic Express 
of California, Inc. (5595); Atlantic Express of Illinois, Inc. (5759); Atlantic Express of LA, Inc. (1639); Atlantic 
Express of Missouri, Inc. (3116); Atlantic Express of New Jersey, Inc. (8504); Atlantic Express of 
Pennsylvania, Inc. (0330); Atlantic Express Transportation Corp. (4567); Atlantic Queens Bus Corp. (0276); 
Atlantic Paratrans of NYC, Inc. (1114); Atlantic Paratrans, Inc. (3789); Atlantic Transit, Corp. (5121); Atlantic-
Hudson, Inc. (3439); Block 7932, Inc. (3439); Brookfield Transit, Inc. (8247); Courtesy Bus Co., Inc. (5239); 
Fiore Bus Service, Inc. (1233); Groom Transportation, Inc. (7208); G.V.D. Leasing, Inc. (0595); James 
McCarty Limo Services, Inc. (8592); Jersey Business Land Co. Inc. (3850); K. Corr, Inc. (4233); Merit 
Transportation Corp. (8248); Metro Affiliates, Inc. (0142); Metropolitan Escort Service, Inc. (9197); Midway 
Leasing, Inc. (7793); R. Fiore Bus Service, Inc. (3609); Raybern Bus Service, Inc. (9412); Raybern Capital 
Corp. (6990); Raybern Equity Corp. (3830); Robert L. McCarthy & Son, Inc. (4617); Staten Island Bus, Inc. 
(6818); Temporary Transit Service, Inc. (0973); Atlantic Express of Upstate New York Inc. (1570); 
Transcomm, Inc. (4493); and Winsale, Inc. (2710).  The Debtors’ service address at Metro Affiliates, Inc.’s 
corporate headquarters is 7 North Street, Staten Island, NY 10302. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Application. 
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of the Federal Rules of Bankruptcy Procedure, Rule 2014-1 of the Local Rules for the United 

States Bankruptcy Court for the Southern District of New York; and the Court having 

jurisdiction to consider the Application and the relief requested therein in accordance with 28 

U.S.C. §§ 157 and 1334; and consideration of the Application and the relief requested therein 

being a core proceeding in accordance with 28 U.S.C. § 157(b)(2); and venue being proper in 

this District pursuant to 28 U.S.C. §§ 1408 and 1409; and good and sufficient notice of the 

Application having been given; and a hearing having been held to consider the relief requested in 

the Application; and upon the Augustine Declaration submitted in support of the Application, the 

Schlenker Declaration, the record of the hearing and all proceedings had before the Court; and 

the terms and conditions of Rothschild’s employment, including the Fee and Expense Structure 

and Indemnification Provisions are reasonable as required by section 328(a) of the Bankruptcy 

Code; and Rothschild and its officers and employees being “disinterested persons” as defined in 

section 101(14) of the Bankruptcy Code, and it appearing that the employment of Rothschild as 

financial advisor and investment banker to the Debtors is in the best interests of the Debtors’ 

estates, their creditors and other parties in interest; and after due deliberation and sufficient cause 

appearing therefor, it is hereby ORDERED: 

1. The Application is GRANTED as provided herein, nunc pro tunc to the Petition 

Date. 

2. The terms of the Engagement Letter, attached hereto as Exhibit 1, are approved in 

all respects except as limited or modified herein. 

3. Section 4(b) of the Engagement Letter shall be amended and restated as attached 

hereto as Exhibit 2. 
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4. Section 8 of the Engagement Letter shall be amended by adding the following 

sentence to the end thereof: 

Notwithstanding the forgoing sentence, Aggregate Consideration 
in excess of $75,000,000 shall give rise to an Incentive Component 
otherwise due if, but only if, such Aggregate Consideration is 
received at anytime prior to the expiration of 6 months after 
termination. 
 

5. In accordance with sections 327 and 328 of the Bankruptcy Code, Bankruptcy 

Rules 2014 and 2016, and Local Bankruptcy Rules 2014-1, the Debtors are authorized to employ 

and retain Rothschild in accordance with the terms and conditions set forth in the Engagement 

Letter.  The Debtors are authorized to pay fees and reimburse expenses and to provide 

indemnification, contribution and/or reimbursement to Rothschild on the terms and at the times 

specified in the Engagement Letter, nunc pro tunc to the Petition Date.   

6. All of Rothschild’s compensation set forth in the Engagement Letter, including, 

without limitation, the Fee and Expense Structure, is approved pursuant to section 328(a) of the 

Bankruptcy Code and Rothschild shall be compensated and reimbursed pursuant to section 

328(a) of the Bankruptcy Code in accordance with the terms of the Engagement Letter, subject to 

the procedures set forth in the Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy 

Rules and any other applicable orders of this Court. 

7. None of the fees payable to Rothschild shall constitute a “bonus” or fee 

enhancement under applicable law. 

8. Notwithstanding any provision to the contrary in this Order, the U.S. Trustee shall 

have the right to object to Rothschild’s request(s) for interim and final compensation and 

reimbursement based on the reasonableness standard provided in section 330 of the Bankruptcy 

Code, not section 328(a) of the Bankruptcy Code.  This Order and the record relating to the 
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Court’s consideration of the Application shall not prejudice or otherwise affect the rights of the 

U.S. Trustee to challenge the reasonableness of Rothschild’s fees and expenses (including fees 

and expenses of Rothschild’s counsel) under the standard set forth in the preceding sentence.  

Accordingly, nothing in this Order or the record shall constitute a finding of fact or conclusion of 

law binding the U.S. Trustee, on appeal or otherwise, with respect to the reasonableness of 

Rothschild’s fees and expenses. 

9. Rothschild is hereby authorized to keep reasonably detailed time records in half-

hour increments and will submit, with any interim or final fee application, together with the time 

records, a narrative summary, by project category, of services rendered and will identify each 

professional rendering services, the category of services rendered and the amount of 

compensation requested. 

10. Notwithstanding anything to the contrary in the Engagement Letter, the 

indemnification provisions shall be subject, during the pendency of these chapter 11 cases, to the 

following: 

• All requests of Rothschild for payment of indemnity pursuant to the 
Engagement Letter shall be made by means of an application (interim or 
final as the case may be) and shall be subject to review by the Court to 
ensure that payment of such indemnity conforms to the terms of the 
Engagement Letter and is reasonable based upon the circumstances of the 
litigation or settlement in respect of which indemnity is sought, provided, 
however, that in no event shall Rothschild be indemnified in the case of its 
own bad-faith, self-dealing, breach of fiduciary duty (if any), gross 
negligence or willful misconduct. 

• In the event that Rothschild seeks reimbursement from the Debtors for 
reasonable attorneys’ fees in connection with a request by Rothschild for 
payment of indemnity pursuant to the Engagement Letter, as modified by 
this Order, the invoices and supporting time records from such attorneys 
shall be included in Rothschild own application (both interim and final) 
and such invoices and time records shall be subject to the Fee Guidelines 
and the approval of the Court under the standards of sections 330 and 331 
of the Bankruptcy Code without regard to whether such attorney has been 
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retained under section 327 of the Bankruptcy Code and without regard to 
whether such attorneys’ services satisfy section 330(a)(3)(C) of the 
Bankruptcy Code. 

• Rothschild shall not be entitled to reimbursement by the Debtors pursuant 
to the indemnification provisions for any fees, disbursements and other 
charges of Rothschild’s counsel other than those incurred in connection 
with a request of Rothschild for payment of indemnity. 

• In no event shall Rothschild be indemnified if the Debtor(s) or 
representatives of the estates assert a claim for, and a court determines by 
final order that such claim arose out of, Rothschild’s own bad-faith, self-
dealing, breach of fiduciary duty (if any), gross negligence, or willful 
misconduct.  

11. Rothschild shall not use affiliates, independent contractors, subcontractors or 

subsidiaries of Rothschild to perform services under the Engagement Letter without separate 

Court approval; provided, for the avoidance of doubt, that Rothschild may seek reimbursement 

of otherwise permissible expenses.  

12. The Debtors and Rothschild are authorized to take all actions necessary to 

effectuate the relief granted pursuant to the Order. 

13. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

14. The relief granted herein shall be binding upon any chapter 11 trustee appointed 

in these chapter 11 cases, or upon any chapter 7 trustee appointed in the event of a subsequent 

conversion of these chapter 11 cases to cases under chapter 7. 

15. To the extent that this Order is inconsistent with the Engagement Letter, the terms 

of this Order shall govern.   

16. This Court shall retain jurisdiction with respect to all matters arising from or 

relating to the interpretation or implementation of this Order. 
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Dated:   New York, New York 
 December 4, 2013 
 
  

/s/ Sean H. Lane 
United States Bankruptcy Judge 
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Exhibit 1 to Order: Engagement Letter
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Exhibit 2 to Order: Amendment and Restatement of Section 4(b) of Engagement Letter 
 
 

A fee (the “Completion Fee”) composed of the following parts, if a Transaction that is not pursuant to a 
Plan closes prior to the confirmation and effectiveness of a Plan: (i) $1,875,000, payable once upon the closing of 
the first such Transaction and (ii) 2% of Aggregate Consideration (as defined below) in excess of $75,000,000 (the 
“Incentive Component”), payable upon each receipt by the Company of such Aggregate Consideration.  The 
Completion Fee shall be $2,250,000, payable upon confirmation and effectiveness of a Plan, if no Transaction that is 
not pursuant to a Plan has previously closed. 

 
“Aggregate Consideration” shall mean the total amount of all cash plus the total value (as determined 

pursuant hereto) of all securities, contractual arrangements (including, without limitation, any put or call 
agreements) and other consideration, including, without limitation, the present value (as mutually determined in 
good-faith by the Company and Rothschild) of any contingent or earned consideration, paid or payable, directly or 
indirectly, in connection with (w) any sales by the Company outside of the ordinary course of business, directly or 
indirectly, through a credit bid or otherwise, of any of its assets (including, without limitation, buses) to a third 
party, (x) any sales by the Company of equity interests (or any securities convertible into, or options, warrants or 
other rights to acquire, such equity interests) pursuant to which the Company or control of a material portion thereof 
is acquired by a third party, (y) any acquisition by the Company outside of the ordinary course of business of a 
material portion of the assets or equity interests (or any securities convertible into, or options, warrants or other 
rights to acquire, such equity interests) of a third party that is either for the purpose of effecting (or is made in 
connection with) a recapitalization of the Company or in connection with which Rothschild is requested by the 
Company to provide services, or (z) the Company otherwise consummating any merger, consolidation or business 
combination with a third party (including, without limitation, net amounts paid pursuant to covenants not to 
compete, management fees or other similar arrangements, and to holders of any warrants, stock purchase rights or 
convertible securities of the Company and to holders of any options or stock appreciation rights issued by the 
Company, whether or not vested).  Aggregate Consideration shall also include the amount of any short-term 
liabilities for borrowed money and any long-term liabilities for borrowed money of the Company (including, 
without limitation, the principal amount of any indebtedness for borrowed money and capitalized leases) that upon 
any transaction described in clauses (w) through (z) of the preceding sentence is either repaid, defeased or retired 
(directly or indirectly) or is on the Company’s balance sheet (if such transaction takes the form of a merger, 
consolidation or a sale of stock or partnership interests) or is assumed in connection with such a transaction (if such 
transaction takes the form of a sale of assets).  For purposes of calculating the amount of revolving credit debt in 
connection with determining the amount of Aggregate Consideration, the arithmetic mean of the amount of 
revolving credit debt outstanding on the last day of each month during the 12 months preceding the closing of the 
relevant transaction will be used.  Aggregate Consideration shall include the fair market value of any securities 
received by the Company’s security holders in exchange for or in respect of securities of the Company following a 
transaction giving rise to Aggregate Consideration (all securities received by such security holders being deemed to 
have been paid to such security holders in such a transaction).  The value of securities that are freely tradable in an 
established public market will be determined on the basis of the last market closing price prior to the consummation 
of such a transaction. The value of securities that are not freely tradable or have no established public market, or if 
the consideration consists of property other than securities, the value of such property shall be the fair market value 
thereof as determined in good faith by the parties, provided, however, that all debt securities shall be valued at their 
stated principal amount (reduced to account for original issue discount, if any).  If the consideration to be paid is 
computed in any foreign currency, converted into U.S. dollars at the prevailing exchange rate on the date or dates on 
which such consideration is payable.  Aggregate Consideration shall also include the face amount of any liabilities 
tendered as purchase price in connection with any credit bid.  Notwithstanding anything to the contrary herein, 
Aggregate Consideration shall exclude any compensation to be paid under compensation arrangements with 
members of management of the Company. No element of Aggregate Consideration shall be subject to double 
counting or shall otherwise be included more than once in determining the aggregate consideration paid. For the 
avoidance of doubt, if a transaction giving rise to Aggregate Consideration consists of an exchange of new securities 
of the Company for outstanding indebtedness of the Company, only the new securities issued in exchange for such 
outstanding indebtedness, and not the outstanding indebtedness being tendered for exchange or otherwise 
extinguished in such exchange, shall be included within the calculation of Aggregate Consideration. 
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