
 
MOTION TO SELL REAL PROPERTY FREE AND  

CLEAR OF ALL LIENS, CLAIMS INTERESTS AND ENCUMBRANCES 

 

 COMES NOW, Debtor  Michael W. Davidson (“Debtor”), and pursuant to §§ 105(a) and 

363(f) of the United States Code, 11 U.S.C. § 101, et seq. (the "Bankruptcy Code") and Rules 

2002, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure, and files this Motion seeking 

the entry of an order allowing the Debtor to sell certain real property owned by the Debtor free 

and clear of all liens, claims, interests, and encumbrances via private sale and granting Debtor such 

additional relief in order to accomplish the sale of the Real Property.  In support of this Motion, 

Debtor states as follows: 

JURISDICTION AND VENUE 

1. On July 31, 2018 (the “Petition Date”) the Debtor filed a voluntary petition for relief under 

chapter 11 of title 11 of the United States Code, §§ 101, et. seq. (“Bankruptcy Code”), 

thereby commencing a Chapter 11 case [Doc. #1]. 

2. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 1334. This 

is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue of Debtor’s Chapter 11 case 

and this Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409. The 

statutory predicate for the relief sought herein is § 363 of the Bankruptcy Code. 

 

IN THE UNITED STATES BANKRUPTCY COURT FOR 

THE NORTHERN DISTRICT OF ALABAMA 

NORTHERN DIVISION 

 

In the Matter of: ) 

       ) 

Michael W. Davidson ) 

SSN: XXX-XX-3867 ) CASE NO. 18-82270-CRJ11 

)  

  Debtor.    )  CHAPTER 11 

 ) 
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FACTUAL BACKGROUND 

3.  Pre-petition the Debtor owned an interest in certain real property located at 2616 Memorial 

Parkway, North which is more particularly described as: 

All that part of the Southwest Quarter of Section 24, Township 3 South, Range 1 West in the City of 

Huntsville, Madison, County, Alabama, particularly described as beginning at a point on the West 

margin of Memorial Parkway 200 feet R.O.W., said place beginning being located North 1 degree 26 

minutes East 1284.73 feet from the Southwest corner of said Section 24, said place of beginning is 

further described as being located North 31 degrees 11 minutes East 974.0 feet from the intersection 

of the North margin of Max Luther Drive with the East margin of Memorial Parkway. 

 

Thence form the place of beginning South 58 degrees 49 minutes East 231.70 feet; 

 

Thence south 13 degrees 25 minutes East 140.44 feet; 

 

Thence North 58 degrees 49 minutes West 33.31 feet to the said East margin of Memorial Parkway; 

 

Thence North 31 degrees 11 minutes East along said Parkway R.O.W. a distance of 100.00 feet to the 

place of beginning and containing 0.65 acres more or less.  

 

The above described tract is subject to a utility and drainage easement along the Northeast Boundary 

of said tract as shown in Deed Book 251, Page 207 of the Probate Records of Madison, County, 

Alabama. (hereinafter, jointly, “Real Property”).  

 
4. There is no debt that encumbers this Real Property. 

 

5. The Debtor has entered into an Agreement to Purchase Real Estate (“Agreement”) with 

Joseph London, III.  A true and correct copy of this Agreement is attached as Exhibit “A” 

attached hereto.   

6. Pursuant to this Motion, the Debtor seeks authority from the Court to sell the Real Property 

to Joseph London, III, a cash buyer, free and clear of all liens, claims, interests, and 

encumbrances for the sum of $250,000.00.  Mr. London is an arm’s length Buyer who has 

no affiliation with the Debtor.  

7. The Debtor valued this property at $175,000.00 in Schedule “A” of his bankruptcy Petition. 

Thus, the Debtor considers the sales price to be fair and reasonable. 
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BASIS FOR RELIEF 

A. Approval of the Sale Free and Clear of All Liens, Interests, Claims, and 

 Encumbrances is Warranted Under 11 U.S.C. § 363. 

 

8. Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that “[t]he trustee, 

after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.” 11 U.S.C. § 363(b)(1). A debtor-in-possession is given 

these rights by §1107(a) of the Bankruptcy Code. 11 U.S.C. § 1107(a).  

9. Although section 363 of the Bankruptcy Code does not set forth a standard for determining 

when it is appropriate for a court to authorize the use, sale or lease of a debtor’s assets, 

disposition of assets of a debtor should be authorized when there is an articulated business 

justification for doing so. In re Gulf States Steel, Inc. of Ala., 285 B.R. 497, 515 (Bankr. 

N.D. Ala. 2002); See also, e.g., Stephens Indus., Inc. v. McClung, 789 F. 2d 386, 390 (6th 

Cir. 1986); In re Lionel Corp., 722 F. 2d 1063 (2nd Cir. 1983);  

10. Whether a transaction has a sufficient articulated business justification depends on the facts 

of the case. See In re Continental Airlines, Inc., 780 F.2d 1223, 1226 (5th Cir. 1986).  Courts 

have made it clear that a showing of a sound business justification need not be unduly 

exhaustive but, rather, a Section 363 movant is “simply required to justify the proposed 

disposition with sound business reasons.” In re Baldwin United Corp., 43 B.R. 888, 906 

(Bankr. S.D. Ohio 1984); see also In re Orion, 4 F.3d 1095, 1099 (2nd Cir. 1993) (“[t]he 

business judgment test affords the trustee or debtor-in-possession broad discretion”). 

11. The relief requested by Debtor is in the best interests of the estate and the estates’ creditors. 

Although the Real property is currently leased, that lease ends in October, 2018. Thus, the 

Real Property will soon be vacant.  
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12. Accordingly, Debtor has determined, in its sound business judgment the sale of the Real 

Property is fair and reasonable and benefits the Debtor’s estate and its creditors. 

13. Moreover, Debtor seeks the further authority to transfer the Real Property to a buyer without 

being subject to taxation under any state or local law imposing a stamp, transfer or similar tax 

in accordance with section 1146(c) of the Bankruptcy Code. 

14. Furthermore, notwithstanding the possible applicability of Rules 6004 or 9014 or otherwise, 

Debtor requests that this Order shall be immediately effective and enforceable upon entry and 

shall not be stayed pursuant to Rules 6004(h).  

NOTICE AND OBJECTIONS 

15. Pursuant to Rule 2002(a) and (c) of the Federal Bankruptcy Rules a copy this Motion has 

been given to all creditors and parties who have requested service in this case, including 

all their attorneys.    

16. Any Party that desires to Object to this Motion must do so in writing at least ten (10) days 

prior to the hearing and file said objection with the U.S. Bankruptcy Court, 400 Well 

Street NE #222, Decatur, Alabama 35601 and serve a copy upon Kevin D. Heard, Attorney 

for the Debtor, 303 Williams Avenue SW Suite 921 Huntsville, Alabama 35801. 

CONCLUSION 

 WHEREFORE, PREMISES CONSIDERED, Debtor respectfully requests that this Court 

enter an order authorizing him to sell the Real Property free and clear of all existing properly 

perfected liens, interests and encumbrances to Mr. London, to authorize the Debtor to execute all 

documents necessary to consummate the sale and grant him such other relief that this Court deems 

just and proper. 
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 Respectfully submitted this the 24th day of September, 2018. 

 

       /s/ Kevin D. Heard     

       KEVIN D. HEARD 

       Attorney for Debtor 

 

Of Counsel 

HEARD, ARY, & DAURO, LLC 

307 Clinton Ave. W, Ste. 310 

Huntsville, Alabama 35801 

Tel: (256) 535-0817 

Fax: (256) 535-0818 

kheard@heardlaw.com 

 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that I have this day served a true and correct copy of the foregoing 

document upon Richard Blythe, Bankruptcy Administrator, P.O. Box 3045, Decatur, Alabama 

35602; as well as those parties listed on the Clerk’s certified matrix, by electronic service through 

the Court’s CM/ECF system or by placing a copy of the same in the United States Mail, postage 

prepaid, on this 24th day of September, 2018. 

 

 

       /s/ Kevin D. Heard     

       Kevin D. Heard 
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