
SCURA, WIGFIELD HEYER, 
STEVENS & CAMMAROTA, LLP  
1599 Hamburg Turnpike 
Wayne, New Jersey 07470     
Tel.: 973-696-8391  
Guillermo J. Gonzalez, Esq. (Attorney ID 07612014) 
Proposed Counsel for Michael & Robin Kalfus 

 
UNITED STATES BANKRUPTCY COURT 
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NOTICE OF MOTION FOR AN ORDER AUTHORIZING AND 
APPROVING (I) THE SALE OF REAL PROPERTY, FREE AND CLEAR 
OF ALL LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES 
(SUBJECT TO HIGHER OR BETTER OFFERS); (II) PAYMENT OF 
PROFESSIONAL FEES FROM SALE PROCEEDS; (III) WAIVING THE 
FOURTEEN-DAY STAY PURSUANT TO FED. R. BANKR. P. 6004(h); 
AND (IV) GRANTING OTHER AND RELATED RELIEF  
   

TO: All Parties-in-Interest 
 

PLEASE TAKE NOTICE that Michael and Robin Kalfus (the “Debtors”) will move 

before the Honorable Vincent F. Papalia on March 27, 2018 at 10:00 a.m. at the United States 

Bankruptcy Court, 50 Walnut Street, Newark, New Jersey, for entry of an order for the entry of 

orders (a) authorizing the sale of real property free and clear of interests, claims liens and 

encumbrances, subject to higher or better offers (the “Sale”); and (b) authorizing compensation 

to retained professionals for approved fees and costs from sale proceeds; (c) and waiving the 

fourteen-day stay; and (d) further relief as this Court deems just and appropriate (the “Motion”). 

In re: 
 
MICHAEL KALFUS 
 
-AND- 
 
ROBIN KALFUS 
              

                          Debtors. 
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PLEASE TAKE FURTHER NOTICE that along with the Motion a proposed form of 

order has been submitted which collectively sets forth the relevant factual and legal bases upon 

which the relief requested should be granted.  

PLEASE TAKE FURTHER NOTICE that unless objections are timely presented, the 

Motion shall be deemed uncontested and the relief requested may be granted without a hearing. 

PLEASE TAKE FURTHER NOTICE that the undersigned requests oral argument on 

the return date of the Motion, if opposition is filed. 

 
SCURA, WIGFIELD, HEYER, 
STEVENS & CAMMAROTA, LLP 
Attorneys for Debtor 
 

     
Dated: March 2, 2018    /s/ Guillermo J. Gonzalez_____ 
           Guillermo J. Gonzalez  
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEW JERSEY 
 
Case No. 18-13396 (VFP) 

Chapter 11 

Hon. Judge: Vincent F. Papalia 

Hearing Date and Time: 
March 27, 2018 at 10:00am 
           
Oral Argument Requested 
 
 
 
 

 
MOTION FOR ORDER AUTHORIZING AND APPROVING (I) THE SALE 
OF REAL PROPERTY, FREE AND CLEAR OF ALL LIENS, CLAIMS, 
INTERESTS AND ENCUMBRANCES (SUBJECT TO HIGHER OR BETTER 
OFFERS); (II) PAYMENT OF PROFESSIONAL FEES FROM SALE 
PROCEEDS; (III) WAIVING THE FOURTEEN-DAY STAY PURSUANT TO 
FED. R. BANKR. P. 6004(h); AND (IV) GRANTING OTHER AND RELATED 
RELIEF  

 
 Michael and Robin Kalfus, the debtor herein (the “Debtors”), by and through the 

undersigned counsel, Scura, Wigfield, Heyer, Stevens & Cammarota, LLP., respectfully represents 

as follows: 

INTRODUCTION 

 This motion is submitted pursuant to sections 105(a), 363(b), (f), (h), (m), 541(a), and 

544(a)(3) of Title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”) 

and Rules 2002, 6004, and 6006 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

In re: 
 
MICHAEL KALFUS 
 
-AND- 
 
ROBIN KALFUS 
              

                       Debtors. 
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Rules”)  and .N.J. L.B.R. 6004-1: for the entry of orders (a) authorizing the sale of real property, 

AS IS, WHERE IS, and free and clear of interests, claims liens and encumbrances, subject to 

higher or better offers (the “Sale”); and (b) authorizing compensation to retained professionals for 

approved fees and costs from sale proceeds; and (c) waiving the fourteen-day stay (the “Motion”); 

and respectfully states as follows: 

BACKGROUND 

On February 22, 2018 (the “Petition Date”), the Debtors filed a voluntary petition for relief 

pursuant to Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”).  Since the 

Petition Date, the Debtors have remained in possession of their assets and continues the 

management of their bankruptcy estate as a debtor-in-possession pursuant to §§ 1107 and 1108 of 

the Bankruptcy Code. 

The Debtors’ case was commenced on the eve of a foreclosure sale concerning real 

property owned jointly located at 68 Hillcrest Road, Boonton Township, New Jersey (the 

“Property”).  

Prior to the Petition Date, the Debtors’ listed the Property for sale and retained Keller 

Williams-Metropolitan (“Keller Williams”) to assist with the sale of the Property. See Cert. of 

Peter Lorenzo (the “Realtor”). The Property is a single family contemporary home and was 

marketed on more than two-hundred websites.  Id.  The Property was originally listed for $1.1 

million with a previous realtor, but was subsequently reduced to $889,000.00 following the 

retention of Keller Williams in September 2017. Id.  Since September 2017, the listing price was 

lowered once, and the realtor held five public open houses and one realtor broker open house. Id.   

The Property was shown to approximately 25 qualified buyers. Id.  Following a three-month 

period, I received three offers. Id.  The first offer was for $820,000.00 which was contingent on 
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the sale of another property. Id.  The second offer was for $820,000.00 which was contingent on 

the sale of another property. Id.   The second, which is the current offer, was for $849,000.00. Id.    

Subject to Court authorization, the Debtors have entered into a Purchase Agreement of sale for 

real estate (the “Purchase Agreement”) to purchase the Property for a purchase price of 

$849,000.00.  The proposed buyers are John and Margaret Cortese (the “Purchaser”). The Purchase 

Agreement is annexed to the Certification of Michael Kalfus as Exhibit A. The Purchase 

Agreement and the sale to the Purchaser is contingent upon and subject to this Court’s approval.  

LIENS ON THE PROPERTY 

The Property may be encumbered by certain other liens as set forth in detail in the title 

report.  An Abstract of Title and Judgment Search is annexed hereto as Exhibit “A”. Liens that 

may encumber the Property include: 

a. Any and all unpaid property taxes in amount of $4,103.88; 

b. Mortgage lien owed to Haven Savings Bank1 (“Haven”) in the amount of 
$655,862.06; 
 

c. Mortgage lien owed to First Constitution Bank2 (“First Constitution”) in the 
amount of $32,907.00; 

 
d. Internal Revenue Service (“IRS”) secured lien, in the amount $86,112.82.  

 
e. Judgments docketed with the Superior Court of New Jersey ( collectively the 

“Judgment Creditors”): 
i. Lakeland Bank – Judgment No.: J-001873-2017-$23,478.07 

ii. Division of Taxation – Judgment No.: DJ-05891-2017-$47,360.81 
iii. Albert Kenney – Judgment No.: DJ-104305-2017-$50,000.00 
iv. Dixon Bros – Judgment No.: DJ-135900-2017-$7,770.68 
v. Albert Kenney – Judgment No.: CV-001059-2012-$50,000.00  

 

                                                
1 Haven Savings Bank retains the first mortgage by assignment from 1st Constitution Bank dated November 17, 
2011 and recorded on February 1, 2012 in Assignment Book OR 21962 Page 998. The payoff also excludes Sheriff 
Commission in the sum of $13,461.24 as a result of there being no Sheriff Sale. The Debtor disputes the principal 
balance to the extent it includes the Sheriff Commission.  
2  1st Constitution Bank retains the second mortgage dated November 17, 2011 and recorded on March 1, 2013 in 
Assignment Book OR 22266 Pge 953. The second mortgage company has agreed to a payoff of $22,500.00. 
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TERMS OF THE SALE AGREEMENT 

The pertinent terms of the Purchase Agreement are as follows: 

a. The Purchase Agreement provides for a $849,000.00 purchase price with no 

initial deposit and an additional deposit of $30,000 due two weeks from the 

contract date.  

b. The closing is anticipated to occur within 30 days of Bankruptcy Court 

approval.  

c. The performance of Purchaser is contingent on obtaining of a mortgage 

commitment in the amount of $676,720.00. The balance of the purchase shall 

be due at closing. 

d. All representations made by the Seller in the Purchase Agreement, any riders 

or addenda to the Purchase Agreement, and any attorney review letters, 

including this letter, or any disclosures made by the Seller, are made to the best 

of the Seller's knowledge, information and belief and shall not survive closing 

of title. Seller specifically makes no representations regarding the Property 

which pertain to any time prior to Seller's ownership of the Property. Any 

statement contained in a Seller's Disclosure Statement or similar document 

delivered by the Seller to the Buyer or the real estate broker in this transaction, 

if any, shall control over a more general statement or representation in the 

Purchase Agreement or any amendments to the Purchase Agreement, including 

any attorney review letters. 

e. The Seller assumes risk of loss or damage to the subject premises by fire or 
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otherwise until closing. In case the premises should suffer damage beyond 

normal wear and tear, Seller shall repair or agree to provide at closing an agreed 

upon amount of a credit for said damage prior to closing. In the case where the 

cost of repairs exceeds 10% of the purchase price, the parties may attempt to 

negotiate a resolution and if one cannot be made, either party may cancel the 

Purchase Agreement and all deposit monies shall be returned. 

f. All waivers must be in writing. Any deposit monies paid by or on behalf of 

Buyer will be refunded in full to Buyer should either party declare the Purchase 

Agreement null and void in conformity with the Purchase Agreement. In the 

event one of the parties to this agreement shall default, the other party shall have 

such remedies as may be provided by law and equity. 

g. The Purchase Agreement will be construed, interpreted and enforced pursuant 

to the laws of the State of New Jersey. 

REQUEST FOR RELIEF AND BASIS THEREOF 

A. The Debtor Should be Authorized to Sell the Property in Accordance with 
Sections 105(a), 363(b)(1), 363(m), and 541 of the Bankruptcy Code. 

The Debtors’ interest in the Property constitutes property of the bankruptcy estate pursuant 

to Bankruptcy Code Section 541.  11 U.S.C. § 541.  The Debtor-in-Possession may sell property 

of the estate pursuant to Bankruptcy Code section 363(b)(1) and section 1107.  See also Fed. R. 

Bankr. P. 6004(f)(1) (authorizing sales outside of the ordinary course of business to be conducted 

privately or by public auction). A debtor-in-possession is given these rights by section 1107(a) of 

the Bankruptcy Code.  Additionally, Bankruptcy Code Section 105(a) allows the Court to “issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of [the 

Bankruptcy Code].” 11 U.S.C. § 105(a). 
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i. The Purchaser is a Good Faith Purchaser in Accordance with 11 U.S.C. 
§363(m) 
 

Although the Bankruptcy Code does not provide guidance regarding circumstances under 

which a sale of assets can be approved (other than the requirement to provide notice and a hearing), 

the United States Court of Appeals for the Third Circuit in the seminal case of In re Abbotts Dairies 

of Penn., Inc., 788 F.2d 143, 149-50 (3d Cir. 1986), interpreted Section 363(b) to require a finding 

by the Bankruptcy Court that the purchaser of a debtor’s assets is a good faith buyer. The Third 

Circuit construed the “good faith buyer” standard to mean one who purchases in “good faith” and 

for “value.” Abbotts Dairies, 788 F.2d at 147. Moreover,  

Neither the Bankruptcy Code nor the Bankruptcy Rules define ‘good faith.’ 
In construing this phrase, courts have therefore borrowed from traditional 
equitable principles, holding the concept of ‘good faith’ speaks to the 
integrity of a party’s conduct in the course of the bankruptcy sale 
proceedings. A purchaser’s good faith status at a bankruptcy sale would be 
destroyed by misconduct involving ‘fraud, collusion between the purchaser 
and other bidders or the trustee, or an attempt to take grossly unfair 
advantage of other bidders. 

 
In re Tempo Technology Corp., 202 B.R. 363, 367 (Bankr. Del. 1996). 
 

The Abbotts Dairies court then compared a Section 363(b) purchaser to a buyer at a 

judicial sale: 

The requirement that a purchaser act in good faith . . . speaks to the integrity 
of his conduct in the course of the sale proceedings. Typically, the 
misconduct that would destroy a purchaser’s good faith status at a judicial 
sale involves fraud, collusion between the purchaser and other bidders or 
the trustee, or an attempt to take grossly unfair advantage of other bidders. 

 
Abbotts Dairies, 788 F.2d at 147 (quoting In re Rock Indus. Mach. Corp., 572 F.2d 1195, 1198 

(7th Cir. 1978)).  

Finally, the Court noted that “courts have held that ‘[f]air and valuable consideration is 

given in a bankruptcy sale when the purchaser pays 75% of the appraised value of the assets’.” 
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Abbotts Dairies, 788 F.2d at 149 (quoting In re Rock Indus. Mach. Corp., 572 F.2d at 1197 n1; In 

re Karpe, 84 B.R. 926, 933 (Bankr. M.D. Pa. 1988). 

Here, the proposed sale satisfies the “good faith” prong of the Abbotts Dairies test. First, 

the proposed purchase price of $849,500.00 is fair, was negotiated in good faith, and it exceeds 

75%3 of the value of the Property, thereby satisfying the Abbots Dairies test.  The realtor recites 

the marketing efforts in his certification and attaches a Comparative Market Analysis. After first 

listing the Property for $889,000, the listing price was reduced to attract more interest. See Cert. 

of Peter Lorenzo. The Property was marketed at five public open houses and one realtor open 

house. Id.  It was also marketed on more than two-hundred websites including Realtor.com, Zillow, 

Trulia, and several Facebook pages. The Property was shown to approximately to 25 qualified 

buyers. Id. Following a three-month period, I received two offers. Id.  The first offer was for 

$820,000.00 which was contingent on the sale of another property. Id.  The second, which is the 

current offer, was for $849,000.00.  The highest and best written offer was received  from the 

Purchaser. 

Second, the Debtors have fully disclosed and requested the Court’s approval of the terms 

and conditions of the proposed sale, and provided notice of the sale to the Court for authorization.  

See In re Colony Hill Assoc., 111 F.3d 269 (2d Cir. 1997) (determination of “good faith” is based 

on traditional equitable principles, including whether there has been full disclosure to the 

Bankruptcy Court). Accordingly, notice will also be provided to all other potential bidders, and all 

parties-in-interest in the Debtors’ bankruptcy case.  

Third, this transaction was negotiated at arm’s length and there have been no allegations 

that there was any misconduct by the parties related to the Purchase Agreement.  

                                                
3 Pursuant to the Certification of Peter Lorenzo the value of the Property is $869,000.00. 
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Finally, the parties here are acting in good faith because the Motion and all facts in support of 

proposed sale will be served on all interested parties and approved by the Court. Accordingly, the 

successful Purchaser should be deemed a “good faith purchaser” and the Debtors submit that the 

sale process has been proposed in good faith pursuant to 11 U.S.C. § 363(m).  

ii. The Sale is for a Sound Business Purpose 

The Third Circuit appears to have adopted the “sound business purpose” test when 

examining the reason for an asset sale first articulated in Official Comm. Of Unsecured Creditors 

v. Lionel Corp., 722 F.2d 1063, 1067 (2d Cir. 1983); see In re Indus. Valley Ref. & Air Cond. 

Supplies, Inc., 77 B.R. 15, 20 (Bankr. E.D. Pa. 1987). 

In Lionel, the Second Circuit held that: 

There must be some articulated business justification . . . for using, selling, 
or leasing property out of the ordinary course of business before the 
bankruptcy judge may order such disposition under [s]ection 363(b) . . . The 
rule we adopt requires that a judge determining a [section] 363(b) application 
expressly find from the evidence presented before him at the hearing a good 
business reason to grant such an application. Lionel, 722 F.2d at 1070-71. 

 
In Summit Glob. Logistics, Inc., the Third Circuit held that: 
 

In accordance with Lionel and subsequent precedent within the Third 
Circuit, [d]ebtors must prove the following: (1) a sound business purpose for 
the sale; (2) the proposed sale price is fair; (3) the debtor has provided 
adequate and reasonable notices; and (4) the buyer has acted in good faith.  
 

In re Summit Glob. Logistics, Inc., 2008 WL 819934, at *9 (Bankr. D.N.J. Mar. 26, 2008).  
  
 
 

The proposed sale meets the Third Circuit’s requirement for a sale of the Debtors’ Property.  

A sound business reason exists because the sale of the Property will yield proceeds to the creditor 

body,  including allowed secured and priority claims in accordance with section 507(a) of the 

Bankruptcy Code, and potentially the unsecured body following approval of the Motion. If not for 
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the Debtor’s efforts to sell the property would be sold at foreclosure for less than market value, 

and would likely not benefit the Debtors’ creditor body as greatly.  Secondly, the Debtors have 

provided adequate notice to all parties entitled to receive notice of the proposed sale. Moreover, 

the Property was marketed to the public for several months and the Property is being sold for more 

that 75% of its value.  Third, there is no evidence of bad faith with regard to the sale of the Property 

and therefore, the Debtors’ business judgment should be taken at face value. Lastly, and as 

demonstrated above, the Purchaser is a good faith purchaser and has negotiated the purchase price 

at arm’s length. The Purchaser was unknown to the Debtors until the introduction through the 

Realtor. There are no agreements between the Debtor and the Purchaser other than the agreed to 

in the Purchase Agreement and the sale transaction has been made transparent to the Court and 

parties in interest. Thus, the Debtor respectfully submits that the Purchaser’s offer meets the 

“sound business purpose” test articulated in Lionel. Consideration of the above factors in this case 

weighs in favor of approval of the proposed sale.  

B. The Debtor Should be Authorized to Sell the Property Free and Clear of Liens 
in Accordance with Sections 363(f) and 544(a)(3) of the Bankruptcy Code. 

 
i. The Court Should Interpret "Value" in Section 363(1)(3) as Economic Value, 

Not Face Value. 
 

Pursuant to Section 363(f), a debtor’s property may be sold free and clear of any and all 

liens, claims or interests in such property if:  

(1) such a sale is permitted under applicable non-bankruptcy law;  
 
(2) the party asserting such a lien, claim or interest consents to such sale;  
 
(3) the interest is a lien and the purchase price for the property is greater than 
the aggregate value of all liens on the property; 
 
(4) the interest is the subject of a bona fide dispute; or  
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(5) the party asserting the lien, claim or interest could be compelled, in a 
legal or equitable proceeding, to accept a money satisfaction for such 
interest.  
 

See 11 U.S.C. § 363(f); In re Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988).  

Section 363(f) is written in the disjunctive; the court may approve a sale “free and clear” 

provided at least one of the subsections is met. The Debtor submits that the Property is being sold 

for an amount greater than the aggregate value of all liens on such property.  

There is a split of authority over the proper interpretation of the "greater than the aggregate 

value of all liens on such property" language set forth in section 363(f)(3). Compare Criimi Mae 

Services Ltd. P'ship v. WDH Howell, LLC (In re: WDH Howell, LLC) ("Howell''), 298 B.R. 527, 

531 n.9 (D.N.J. 2003) (holding that to approve a sale under section 363(f)(3), the value received 

must be greater than the aggregate “face value" of all liens on a property) with In re Beker Ind., 63 

B.R. 474, 475 (Bankr. S.D.N.Y. 1986), rev'd on other grounds, 89 B.R. 336 (Bankr. S.D.N.Y. 

1988) (holding that "§ 363(f)(3) is to be interpreted to mean what it says: the price must be equal 

to or greater than the aggregate value of the liens asserted against it, not their amount"); In re 

Hatfield Homes, Inc., 30 B.R. 353, 355 (Bankr. E.D. Pa. 1983) (stating that "if the proposed sale 

price is the best price obtainable under the circumstances of a particular case, then the fact that 

junior lienholders may receive little or nothing from the proceeds of the sale would not, standing 

alone, constitute reason for disapproving the proposed sale). Collier on Bankruptcy agrees with 

the latter approach, stating that the “focus of this requirement has been held to be the value of the 

liens under the terms of the proposed sale.” 3-363 Collier on Bankruptcy P 363.06 (16th 2016). 

When interpreting statutory language, it is well settled that "terms of particular meaning to 

the subject matter of the statute are to be interpreted in line with that meaning ... and in light of 

other provisions of the statute." Beker, 63 B.R. at 475 (internal citations omitted). This supports a 
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finding that "value" of a security interest is used in the same context in section 506(a) of the 

Bankruptcy Code as in section 363(f)(3). Id. at 476. Section 506(a) of the Bankruptcy Code 

provides: 

An allowed claim of a creditor secured by a lien on property in which the 
estate has an interest … is a secured claim to the extent of the value of 
such creditor's interest in the estate's interest in such property ... and is an 
unsecured claim to the extent that the value of such creditor's interest ... is 
less than the amount of such allowed claim. Such value shall be 
determined in light of the purpose of the valuation and of the proposed 
disposition or use of such property, and in conjunction with any hearing 
on such disposition or use or on a plan affecting such creditor's interest. 

 
11 U.S.C. § 506(a).  

Thus, "value" when used in terms of the interest of a secured creditor, as in section 506(a), 

means the value determined by the Court as opposed to the amount of the lien. Beker, 63 B.R. at 

476. In addition, section 506(a) requires "determination of value upon disposition of an asset 

standing as collateral." Id. Given that section 363(f)(3) also involves the disposition of collateral, 

this further supports the conclusion that the meaning of terms used in section 363(f)(3) should be 

interpreted in the same light as they are in section 506(a). 

Furthermore, sections 361 to 364 all speak to how secured claims are to be treated in a 

bankruptcy case.  In re Terrace Gardens Park P'ship, 96 B.R. 707, 713 (Bankr.  W.D.  Tex. 1989).  

All of these sections refer to adequate protection as the "touchstone for whether a debtor's proposed 

action should be approved." Id. Accordingly, a debtor seeking approval of a sale under 363(f)(3), 

as in the instant case, would need to show that the secured creditors had been adequately protected. 

Whether adequate protection exists is determined by the "value of the collateral securing the 

claim."  Id.  This further supports the assertion that section 363(f)(3) would not require the value 

to be greater than the actual value of the liens, but instead would look to the economic value of the 

claims. 
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    In the instant case, the Property was presented to the public and the value of $869,000.00 

has been determined by the real estate market. The Debtor was able to obtain an offer of 

$849,000.00 following several motions of marketing of the Property. The sale of the Property will 

yield proceeds to the creditor body, including allowed secured and priority claims, and potentially 

the unsecured body following approval of the Motion. Thus, asserted liens should be equal to the 

value of the Property. 

ii. That secured creditors do not receive the full value of their claims is not 
dispositive, and the circumstances of this case favor approval of the sale. 
 

As noted above, "[i]f the proposed sales price is the best price obtainable under the 

circumstances of a particular case, then the fact that junior lienholders may receive little or nothing 

from the proceeds of the sale would not, standing alone, constitute reason for disapproving the 

proposed sale." Hatfield Homes, 30 B.R. at 355. In fact, a secured creditor that opposes a sale 

because it will amount to less than the value of its lien and also will not take the property for itself, 

places the burden on the debtor and general creditors to continue to finance an insolvent entity. 

Terrence Beker, 63 B.R. at 478. Simply stated, a junior lien-holder should not be able to frustrate 

a sale that other interested parties agree to, when it is clear that there is simply no available value 

to satisfy the junior lien. "Focusing solely on the amount of the debt securing the liens ... ignores 

the Code's focus on protecting the value of collateral, thereby allowing an undersecured creditor 

to obstinately block an otherwise sensible sale." Terrence Gardens, 96 B.R. at 712. 

In the instant case, requiring the Debtors to obtain a sale price in excess of the face value 

of all of the liens would essentially deprive the estate of a valuable asset. Facing this reality, and 

unable to pay its post-petition obligations, the Debtors went into the market and obtained the best 

possible price given the current market conditions.  

Additionally, valid liens that have been asserted against the property, to the extent they are 
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valid and enforceable liens, will be satisfied from the proceeds of the sale.  Any liens, claims, 

interests and encumbrances may attach to the proceeds of the sale in the order of their priority, 

with the same validity, force and effect that they now have as against the Debtors’ Property, subject 

to the rights, claims, defenses and objection of the Debtors and all interested parties with respect 

to such liens and claims all of which are expressly reserved. 

 Moreover, pursuant to the Debtors’ proposed order, if there are no objections to Debtors’ 

Motion, creditors will have been deemed to consent to the sale of the Property free and clear of 

liens, interests, and encumbrances. Therefore, the Court should permit the Debtors to sell the 

Property free and clear of liens, claims, interest and encumbrances. 

iii. The Sale of the Property Should be Sold Free and Clear of the Judgment Liens 
Because the Judgment Liens are Subject to the Debtor’s Avoidance Powers 
Pursuant to Section 544(a)(3) and Thus Subject to a Bona Fide Dispute 
Pursuant to Section 363(f)(4) 

a. The Judgment Liens are Subject to the Trustee’s Avoidance Powers Pursuant 
to 544(a)(3) 

Pursuant to section 544(a)(3), “The trustee shall have, as of the commencement of the case, 

and without regard to any knowledge of the trustee or of any creditor, the rights and powers of, or 

may avoid any transfer of property of the debtor or any obligation incurred by the debtor that is 

voidable by…(3) a bona fide purchaser of real property, other than fixtures, from the debtor, 

against whom applicable law permits such transfer to be perfected, that obtains the status of a bona 

fide purchaser and has perfected such transfer at the time of the commencement of the case, 

whether or not such a purchaser exists.” 11 U.S.C. § 544(a)(3).  

Thus, the trustee is given the rights and power of a bona-fide purchaser of real property if, 

at the commencement of a bankruptcy case, a hypothetical buyer could have obtained bona fide 

purchaser status and can avoid any liens or conveyances that a bona fide purchaser could avoid. 
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Owens-Ames-Kimball Co. v. Michigan Lithographing Co. (In re Michigan Lithographing Co.), 

997 F.2d 1158, 1159 (6th Cir. 1993); see, Gaffney v. U.S. Dep’t of Transportation, 303 B.R. 

295,298 (Bankr. W.D.N.Y. 2003) (the Court holding that the trustee does not have to prove his 

bona-fides and is presumed to hold the status of a bona fide purchaser of real property from the 

debtor, and against whom applicable law permits such transfer to be perfected). 

State law governs who may be a bona fide purchaser and the rights of such a purchaser. 

Crane v. Richardson, a, 706 (7th Cir. 2013); see, In re Michigan Lithographing Co., 997 F.2d at 

1159 citing McCannon v. Marston, 679 F.2d 13, 15-17 (3d Cir. 1982); see also In re Eight Bulls, 

LP, 439 B.R. 370, 375 (Bankr. D.N.J. 2010) (Court finding that the trustee obtained status of a 

bona-fide purchaser without notice, pursuant to state law that perfected as of the petition date). 

Under New Jersey’s race-notice recording statute: 

“A deed or other conveyance of an interest in real property shall be 
of no effect against subsequent judgment creditors without notice, 
and against subsequent bona fide purchaser and mortgagees for 
valuable consideration without notice and whose conveyance or 
mortgage is recorded, unless that conveyance is evidenced by a 
document that is first recorded.”  

 
N.J. Stat. § 46:26A-12. 

 
As a bona-fide hypothetical purchaser, the Trustee is deemed to have conducted a title 

search, paid value for the real property and perfected its interest as a legal title holder as of the date 

of the commencement of the case. Midlantic Nat’l Bank v. Bridge (In re Bridge), 18 F.3d 195, 204 

(3d Cir. 1994). The Trustee can exercise rights as a bona-fide purchaser at the time of the 

commencement of the case regardless of actual knowledge. Dobin v Sheehan (In re Eight Bulls, 

LP), 439 B.R. 370, 375 (Bankr. D.N.J. 2010) citing Ridings at Brandywine Assocs., LP v. Citizens 

Bank, Case No. 08-2788 (RMB), 2008 U.S. Dist. LEXIS 66568 (Bankr. D.N.J. Aug. 29, 2008) 

(Court holding that trustee’s actual knowledge be disregarded for the purposes of determining 
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whether the trustee qualifies as a bona-fide purchaser. See also, McCannon v. Marston, 679 F.2d 

at 16 (Court relying on legislative history indicating history that the trustee’s status as a 

hypothetical lien creditor should not be affected by knowledge which he, or other creditors may 

have).  

If a creditor fails to properly perfect under applicable state law, its claim is deemed 

unperfected under the Bankruptcy Code and the creditor’s unperfected lien will not stand against 

trustee’s avoidance power pursuant to Section 544(a)(3). Knopfler v. Addison Bldg. Material Co., 

149 B.R. 522, 528-529 (Bankr. N.D. Ill. 1993) (The Court found that a mechanic’s lien properly 

executed prepetition and in accordance with state law could not be voided by the trustee’s strong-

arm powers pursuant to section 544(a)(3)). However, if a creditor perfects its lien by complying 

with all the requirements of state law, the trustee’s strong-arm powers under Section 544(a) will 

not have priority over said lien. Id. 

Under New Jersey law, “[p]riority among judgment creditors is determined by the order of 

their liens of execution.”…But [e]xecution is accomplished only after the creditor delivers the writ 

to the sheriff and the sheriff actually levies upon the debtor’s property.”  Party Parrot, Inc. v. 

Birthdays & Holidays, Inc., 289 N.J. Super. 167, 175 (N.J. App. Div. 1996) quoting In re 

Silverman, 2 B.R. 326, 330 (Bankr. D.N.J. 1980); In re Silverman, 6 B.R. 991, 995 (D.N.J. 1980).   

Several courts addressing the sequence of execution issue in New Jersey have suggested in 

dicta that the requirements for a proper levy on real estate are two-fold. Not only must the levying 

judgment creditor make a good faith attempt to locate personalty owned by the debtor prior to the 

levy on the debtor's real property, but the sheriff must also search for personalty prior to execution 

against the debtor's real estate. Silverman, 6 B.R.; see also In re Mariano, 339 B.R. 344, (Bankr. 

D.N.J. 2006). 
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In the instant case, the following judgments (the “Judgment Liens”) were docketed against 

the Debtors in the Superior Court of New Jersey: 

i.  Lakeland Bank – Judgment No.: J-001873-2017-$23,478.07 
ii.  Division of Taxation – Judgment No.: DJ-05891-2017-$47,360.81 

iii.  Albert Kenney – Judgment No.: DJ-104305-2017-$50,000.00 
iv.  Dixon Bros – Judgment No.: DJ-135900-2017-$7,770.68 
v. Albert Kenney – Judgment No.: CV-001059-2012-$50,000.00 

 
Here, there is no evidence demonstrating that any of the Judgment Liens were ever properly 

perfected under New Jersey’s recording law. There is no evidence that the Judgment Creditors 

delivered a writ of execution to the sheriff nor that the sheriff levied upon the Property. See Cert. 

of Debtor M. Kalfus.  In fact, there is no evidence that the Judgment Creditors attempted to levy 

on the Debtor’s personal property. Id. Since there is no evidence that any of the Judgment Liens 

were enforced by levies on the Property, the Judgments Liens were never perfected under New 

Jersey recording law. Therefore, the Judgment Liens are subject to the avoidance powers pursuant 

to Section 544(a)(3), and the Court should permit the Debtors to sell the Property free and clear of 

the Judgment Liens. 

b. The Judgment Liens are Subject to the Trustee Avoidance Powers Pursuant 
to Section 544(a)(3) and Thus Subject to a Bona Fide Dispute Pursuant to 
Section 363(f)(4) 

As explained above, the Debtors, as of the Petition Date, had the rights of a bona fide 

purchaser, having paid consideration, and taking without notice of any of the Judgment Liens. Any 

lien that is not perfected as of the Petition Date is subject to the trustee’s avoidance powers 

pursuant to section 544(a)(3) of the Bankruptcy Code. Knopfler at 528-529. 

Pursuant to Section 363(f)(4), a debtor’s property may be sold free and clear of any and all 

liens, claims or interests in such property if … the interest is the subject of a bona fide dispute. See 

11 U.S.C. § 363(f)(4). The Bankruptcy Code does not define the phrase “bona fide dispute,” but 

Courts interpret § 363(f)(4) to mean that there is an “objective basis for either a factual or legal 
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dispute as to the validity of the asserted interest.” In re Bella Vista Assoc., LLC, 2007 Bankr. 

LEXIS 4348, *11 (Bankr. D.N.J. Dec. 18, 2007). The court does not have to resolve the dispute 

prior to the sale; it need only determine that such a dispute exists. In re Gaylord Grain L.L.C., 306 

B.R. at 627.  

Here, there is no evidence demonstrating that any of the Judgment Liens were properly 

perfected under New Jersey’s recording law, and there is no evidence that the Judgment Creditors 

delivered a writ of execution to the sheriff and levied upon the Property or any of the Debtors’ 

personal property. Therefore, as in Knopfler, the Debtors contend that the Judgment Creditors did 

not perfect the Judgment Liens as of the Petition Date, and are thus subject to the Debtors’ 

avoidance powers pursuant to section 544(a)(3).  

As such, and as in In re Bella Vista Assoc. and In re Gaylord, the Debtors can demonstrate 

that a bona-fide dispute exists between themselves and the judgment creditors as to whether the 

Judgment Liens were properly perfected and are subject to the Debtor’s avoidance powers of 

section 544(a)(3). Therefore, the Debtor satisfies Section 363(f)(4) because they can demonstrate 

a bona-fide dispute against the Judgment Creditors. Thus, the Court should permit the Debtors to 

sell the Property free and clear of the Judgment Liens.   

C. Professional Fees Should be Paid from Sale Proceeds 

Section 506(c) of the Bankruptcy Code allows a claimant to “recover from property 

securing an allowed secured claim the reasonable, necessary costs and expenses of preserving, or 

disposing of, such property to the extent of any benefit to the holder of such claim.” 11 U.S.C. § 

506(c). “Section 506(c) is designed to allow a claimant who has expended funds to preserve or 

dispose of secured collateral to recover those funds from the secured creditor who directly 

benefitted from them, thus preventing a windfall to the secured creditor at the expense of the 
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claimant.” In re Towne, Inc., 536 F. App'x 265, 268 (3d Cir. 2013). “To recover expenses under § 

506, a claimant must demonstrate that (1) the expenditures are reasonable and the necessary to the 

preservation or disposal of the property; and (2) the expenditures provide a direct benefit to the 

secured creditors.” In re Towne, Inc., 536 F. App'x at 268. 

Here, the net sales proceeds are being realized only because of the Debtors’ efforts to bring 

the sale and with the assistance of professionals retained by order of the Court, and for fees 

approved by the Court.  Significant time was invested in bringing the sale to realization and the 

real estate professionals have incurred actual costs in marketing the Property. But for the efforts 

of Debtors’ counsel, real estate counsel, and the real estate professionals, the secured creditors 

would not have realized any sale proceeds until the eventual foreclosure sale and would not have 

benefited from the marketing campaign performed by the Realtor. Thus, the Debtor respectfully 

requests that the Realtor and real estate counsel be paid from the proceeds without separate 

application, and further requests that Debtors’ counsel reserve in escrow $25,000.00 from the sale 

proceeds, subject to approval of counsel’s fee application.  

WAIVER OF 14 DAY STAY 

Pursuant to Fed. R. Bankr. P. 6004(h), unless the Court orders otherwise, orders authorizing 

the sale of the assets pursuant to Section 363 of the Bankruptcy Code are automatically stayed for 

fourteen (14) days after entry of the order. The purpose of Rule 6004(h) is to provide sufficient 

time for an objecting party to request a stay pending appeal before the order can be implemented. 

See Advisory Committee Notes to Fed. R. Bankr. P. 6004(g) (redesignated as subsection “h” by 

the 2005 Bankruptcy Reform Act). 

Although Bankruptcy Rules 6004(h) and the Advisory Committee Notes are silent as to 

when a court should “order otherwise” and eliminate or reduce the fourteen-day stay, bankruptcy 
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commentators have suggested that the period should be eliminated to allow a sale or other 

transaction to close immediately where there has been no objection to the procedure. See 10 Collier 

on Bankruptcy ¶ 6004.09 (15th ed. rev. 2003). 

The Debtors assert that given the goal by the parties in this case to sell the Property and 

bring this case to conclusion in the short term, there is cause to waive the stay and the Debtors 

request that upon approval of the sale, the fourteen (14) day period pursuant to Rule 6004(h) be 

waived by the Court. 

NOTICE 
 

Notice of this Motion has been given to (a) the United States Trustee for the District of 

New Jersey; the Internal Revenue Service; the Attorney General of the State of New Jersey; the 

State of New Jersey, Division of Taxation (b) all secured creditors; (c) all unsecured creditors; (d) 

all parties that have requested notice in this case; and (e) all entities known to the Debtors to have 

expressed a bona fide interest in acquiring the Property; (f) all persons or entities purporting to 

have a lien or judgment, through their counsel, if represented, which may be an encumbrance on 

the Property; and (g) any and all persons know to have an ownership interest in the Property.   The 

Debtor submits that no other or further notice is required. No previous motion for the relief sought 

herein has been made to this or to any other court. 

CONCLUSION 

It is respectfully submitted that sufficient ground exists in law and equity for the Property 

to be sold free and clear of any liens, claims, interests and encumbrances.  The “economic value” 

analysis the purchase price for the Property is greater than the aggregate value of all liens on the 

Property and it is certain that the sale proceeds are sufficient to satisfy the mortgages held by 

Haven Saving Bank and First Constitution Bank, minus Sheriff Commission. The purported 
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Judgement Liens are subordinate to the estate’s perfected interest and may be voided by the debtor-

in-possession powers granted by sections 1107 and 544(a)(3) of the Bankruptcy Code. Any valid 

and provable liens, claim, interests or encumbrances may attach to the proceeds of the sale in the 

order of their priority, with the same validity, force and effect that they now have as against the 

Debtor’s assets. 

WHEREFORE, the Debtor respectfully requests the entry of an order effective 

immediately: (1) approving the sale of the Property in accordance with the Purchase Agreement 

entered into by the Debtors and Purchaser, free and clear of all liens, claims, interests, and 

encumbrances (subject to higher or better offers); (2) waiving the fourteen-day stay; (3) allowing 

payment of professional fees from sale proceeds; and (4) granting such other and further relief, as 

this court deems just and proper.  

Respectfully submitted, 
 

SCURA, WIGFIELD, HEYER, 
STEVENS & CAMMAROTA, LLP 
Attorneys for Debtor 

 
Dated: March 2, 2018    /s/ Guillermo J. Gonzalez_____ 
           Guillermo J. Gonzalez   
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