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THE UNITED STATES BANKRUPTCY COURT FOR THE 

WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

In re 

 

MICHAEL D. LEVITZ, 

 

                   Debtor-in-Possession. 

 

 Case No. 17−15200 

 

DEBTOR’S MOTION TO APPROVE 

SALE OF VACANT PARCEL  

 

  

COMES NOW Michael D. Levitz, the Debtor-in-Possession herein, by and through his 

attorneys of record, Wells and Jarvis, P.S., and moves the Court for approval to sell the vacant 

parcel of real estate which adjoins his residence.  

I. Factual Background 

Mr. Levitz resides at 3718 E. Alder Street, Seattle, WA 98122, which has the King 

County tax parcel number 982920-0385 (hereinafter referred to as “the Residence.”) 

Immediately adjoining this lot is a second, vacant parcel whose address is 305 Erie Avenue, 

Seattle, WA 98122. The King County tax parcel number for that lot is 982920-0390. This is the 

parcel that Mr. Levitz seeks to sell through the present motion (which shall hereinafter be 

referred to as “the Vacant Parcel.”) The legal description for the Vacant Parcel is included in 

the title report attached to the accompanying declaration of realtor Sandy Eagon. 

As detailed on the accompanying declaration of Michael Levitz, originally the 
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Residence and the Vacant Parcel were one parcel. This was the case when Chevy Chase Bank 

issued its loan in 2004, as evidenced by the fact that its deed of trust includes only the tax 

parcel number for the Residence. A copy of that deed of trust is attached to Mr. Levitz’s 

declaration.  

In the intervening years, Mr. Levtiz undertook efforts to split his land into two parcels 

to increase the value, including demolishing a carport structure in 2009 that stood on the 

Vacant Parcel, grading of the Vacant Parcel, and applying to split the Vacant Parcel into its 

own lot. 

Mr. Levitz hired realtor Sandy Eagon to list the Vacant Parcel for sale and also to 

conduct market analyses of the two properties. As set forth on those market analyses, attached 

to Mr. Levitz’s declaration, his actions along with the recent growth in the real estate market 

have led to an increases in the total value of the two lots to approximately $1.275 million. 

The details of the offers that have been received as a result of listing the Vacant Parcel 

are set forth in detail on the accompanying declaration of Sandy Eagon. The highest offer was 

for $625,000, and based on that fact, plus the fact that it appears to be from strong buyers, 

Debtor believes this is the superior offer. 

As detailed on Mr. Levitz’s declaration, he had previously found an interested buyer, 

JRM Builders LLC, and a purchase and sale agreement had been entered into in January of 

2015 for $515,000. Unfortunately that sale was never able to close because the lender at that 

time would not agree to sale of one of the parcels due to the fact that a foreclosure sale was 

pending imminently. For some time the parties had hoped that that sale would be able to close 

eventually, and so Mr. Levitz never returned the earnest money that he received in the amount 

of $35,000. On that basis, JRM Builders LLC has now filed a proof of claim in the bankruptcy 
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case for $35,000. See proof of claim number 4. Mr. Levitz would otherwise move forward with 

closing the sale with this original buyer, but the value of the Vacant Parcel has increased in the 

three years since that offer was made, such that it no longer represents the fair market value and 

is therefore not in the best interest of the estate. 

II. Status of Encumbrances on Vacant Parcel 

As set forth on the title report which accompanies Sandy Eagon’s declaration, there are 

several judgment liens against the property in favor of Debtor’s ex-wife, Inesa Levitz. As 

detailed on Mr. Levitz’s declaration, he believes that these are paid in full and will seek to file 

satisfactions of judgment. 

The title report also indicates a junior deed of trust in favor of Ruth Moen. The Debtor 

questions whether funds are still owed to Ruth Moen, based upon the declaration received by 

the Debtor from his ex-wife, Inesa Levitz, that the balance owed on attorney fees has already 

been paid. In any event, the senior deed of trust purportedly held by U.S. Bank National 

Association as trustee for Chevy Chase Funding LLC mortgage backed certificates series 2005-

1, claims it is owed $969,000, an amount which far exceeds the proposed sale price. Therefore, 

any claims by Inesa Levitz or Ruth Moen are unsecured. 

In this case, the senior deed of trust clearly exceeds the value of the Vacant Parcel (even 

with Mr. Levitz’s asserted claims against the lender), leaving no equity for Ms. Levitz’ or Ruth 

Moen’s liens to attach to. 

 

 

III. Legal Basis to Approve Sale 

Pursuant to 11 U.S.C. § 363(b)(1) (made applicable to this Chapter 11 proceeding by § 
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1107), the Debtor-in-Possession may sell property of the estate other than in the ordinary 

course of business after notice and a hearing. A bankruptcy court can authorize the sale of 

substantially all of the assets of the estate upon a proper showing that the sale is in the best 

interests of the estate, that there is a sound business purpose for the sale, and that it was 

proposed in good faith. See e.g. In re 240 N. Brand Partners, Ltd., 200 B.R. 653, 659 (9th Cir. 

B.A.P. 1996), In re Wilde Horse Enters., Inc., 136 B.R. 830, 841 (Bankr. C.D. Cal 1991); In re 

Lionel, 722 F.2d 1063, 1070 (2nd Cir. 1983). 

 In the present case, the requisite elements are present to support court authorization of 

the proposed sale. As detailed in the accompanying declaration of Ms. Eagon, the property was 

marketed and multiple offers were reviewed and selected from. All offerors were third parties, 

and the proposed highest and best bid was negotiated at arm’s length. As detailed on her 

declaration, Ms. Eagon believes that the proposed purchase price is consistent with the fair 

market value of the Vacant Parcel. 

Sale of the Vacant Parcel makes sound business sense and will benefit the estate in that 

without a sale, it will sit empty and will not generate any income. Clearly Mr. Levitz needs 

only one residence for himself and his son. By selling the Vacant Parcel, Mr. Levitz will reduce 

the balance owed on the associated secured claim, which will make the payments more 

manageable on the remaining balance in part by eliminating the accumulated arrears. 

By selling the Vacant Parcel, Debtor will create equity in his retained residence, giving 

him a homestead exemption and possibly equity for junior secured claims, which would 

otherwise be left unsecured without the sale of the Vacant Parcel.  

Sale of the Vacant Parcel is also consistent with Michael Levitz’s available remedies as 

a Chapter 11 Debtor-in-Possession. The beneficiary of the deed of trust that was recorded as 
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part of the Chevy Chase Bank loan (whose identity is the subject of some dispute as evidenced 

in Mr. Levitz’s associated pending adversary complaint, case number 18-01000) is not subject 

to the anti-modification restrictions of § 1123(b)(5), since that party would be the holder of a 

claim that is secured on more than just the debtor’s residence (i.e. said claim is also secured on 

the Vacant Parcel and/or the proceeds therefrom). Pursuant to § 1123(b)(5), without that 

restriction, a reorganization plan may modify the rights of secured claim holders. Likewise, 

under § 1123(b)(4), a reorganization plan may also provide for the sale of substantially all of 

the property of the estate. Mr. Levitz plans to file shortly a reorganization plan based upon the 

sale of the vacant parcel, that also modifies the terms of the remaining balance (in whatever 

amount is ultimately determined to be due and owing after resolution of his pending adversary 

case) secured against his residence. 

Debtor seeks a sale free and clear of liens under section 363(f) of the Bankruptcy Code. 

As set forth above, Debtor would propose that any amount remaining from sale after payment 

of normal closing costs be held by escrow, the trust account of his counsel, or some other 

designated account pending further order of the Court. Debtor has proposed the holdback in 

order not to delay sale and thereby avoid loss of value in the property to foreclosure and/or 

increasing mortgage liens. 

Finally, Debtor notes that the sale proceeds by themselves, and without any deduction 

from the amount owed on the first deed of trust for Debtor’s several claims against the lender, 

will more than pay the accumulated arrears and bring the note current. The equity created by 

the sale in debtor’s remaining residence for both the debtor and his creditors will not be lost 

due to the threatened foreclosure. 
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IV. Holdback is Necessary and Appropriate 

As detailed in the amended complaint filed in Mr. Levitz’s related adversary case, case 

number 18-01000, he has raised several claims against the lender which he believes will reduce 

the amount owing on the loan. Therefore it is appropriate for the sale proceeds to be held until 

those calculations have been determined by the Court. Likewise, as set forth in Mr. Levitz’s 

declaration, he believes there is a dispute with Ms. Moen as to whether she is owed any funds. 

He would like to investigate further and present evidence to the Court. 

V.  Conclusion 

Wherefore, Debtor respectfully requests that the court enter the proposed order 

approving the sale of the Vacant Parcel. 

Dated this 2nd day of March, 2018. 

 

       __/s/ Jeffrey B. Wells ___ 

      By: Jeffrey B. Wells, WSBA #6317 

      Wells and Jarvis, P.S. 

      Attorneys for Debtor 
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THE UNITED STATES BANKRUPTCY COURT FOR THE 

WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

In re 

 

MICHAEL D. LEVITZ, 

 

                   Debtor-in-Possession. 

 

 Case No. 17−15200 

 

NOTICE OF DEBTOR’S MOTION TO 

APPROVE SALE OF VACANT 

PARCEL  

 

  

Please take notice that the hearing on Debtor’s Motion to Approve Sale of Vacant 

Parcel located at 305 Erie Avenue, Seattle, WA 98122 is set as follows: 
 

JUDGE: Christopher M. Alston   TIME:  9:30 a.m. 
 

PLACE:  U.S. Bankruptcy Court   DATE: March 23, 2018 
   700 Stewart St., Rm 7206 
   Seattle, WA  98101 

 

IF YOU OPPOSE the Motion, you must file your written response with the court 
clerk NOT LATER THAN the RESPONSE DATE, which is March 16, 2018. 

 
Copies of the exhibits to the Declarations of Michael Levitz and Sandy Eagon may be 

viewed either online via the ECF or in the clerk’s office, room 6301 of the U.S. Bankruptcy 
Court, or may be requested from Wells and Jarvis, P.S. at the contact information below. 

 
IF NO RESPONSE IS TIMELY FILED AND SERVED, the Court may, in its 

discretion, GRANT THE MOTION PRIOR TO THE HEARING, WITHOUT FURTHER 
NOTICE, and strike the hearing. 
 

Dated this 1st day of March, 2018. 

 

       __/s/ Jeffrey B. Wells ___ 

      By: Jeffrey B. Wells, WSBA #6317 

      Wells and Jarvis, P.S. 

      Attorneys for Debtor 
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