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ANDREW A. MOHER. SBN: 257605 
LAW OFFICES OF ANDREW A. MOHER 
10505 Sorrento Valley Rd, Suite 430 
San Diego, CA 92121 
Telephone: 619-269-6204 
Facsimile: 619-923-3303 
Attorney for Debtor Michele Ann Mayer 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

In Re: 

Michele Ann Mayer 

Case No. 16-07171-LA11 

CHAPTER 11 

MOTION FOR ORDER 

AUTHORIZING SALE OF REAL 

PROPERTY FREE AND CLEAR OF 

LIENS UNDER 11 U.S.C. §363 and 

F.R.B.P. 6004 

[612 S. Court St, Visalia, CA 93277] 

Hearing Date: August 24, 2017 

Hearing Time: 2:30 p.m. 

Judge: Hon. Louise D. Adler 

TO THE HONORABLE LOUISE D. ADLER, UNITED STATES BANKRUPTCY 

JUDGE, OFFICE OF THE UNITED STATES TRUSTEE, AND ALL PARTIES IN 

INTEREST: 

Debtor and Debtor-in-Possession Michele Ann Mayer, by and through counsel 

undersigned, hereby respectfully files this Motion for Authority to sell her Real Property located 

at 612 S. Court St, Visalia, CA 93277 (“The Court Property”), free and clear of liens and 

encumbrances (“The Motion”) and in support of her Motion alleges the following: 
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1) The Debtor filed for bankruptcy protection under Chapter 11 of the Bankruptcy Code

on November 25, 2016.

2) No trustee has been appointed in this case. The Debtor is in control of her estate as

Debtor-in-Possession.

3) Debtor is the owner of her principal residence in Lakeside, California, and sixteen

(16) properties in Tulare County, California. (“The Rental Properties”) Debtor wishes

to sell a majority of The Rental Properties for the benefit of the estate and her 

creditors. 

4) Debtor wishes to sell the Real Property located at 612 S. Court St, Visalia, CA 93277

(“The Subject Property”). A true and correct copy of the Legal Description of the

Real Property is attached hereto as Exhibit “A.”

5) Debtor has employed her real estate broker Cindy Coray and Modern Broker

(“Broker”) for purposes of selling the Subject Property. The Debtor has applied for

approval of such employment with the Court and has obtained an order authorizing

the same (see doc #77).

6) The Subject Property is encumbered by one deed of trust, in favor of Wells Fargo

Bank, NA (“Wells Fargo”) as a first position lien in the approximate amount of

$75,413.35.  (see proof of claim #8-1) The total amount of encumbrances on the

Subject Property are approximately $75,413.35. Wells Fargo shall receive funds

sufficient to pay off its first priority lien in full from the closing agent handling the

sale. Debtor proposes to pay all secured liens, encumbrances, and interests directly

from the sale of the Subject Property as set forth on the Estimated Settlement

Statement, with the exception of the Internal Revenue Service lien as described below

in further detail.
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7) The Debtor has entered into an agreement to sell the Subject Property. The agreed

price is $85,000.00. A true and correct copy of the sales contract and its details are

attached as Exhibit “B” and fully incorporated herein by reference. A true and correct

copy of the estimated settlement statement is attached as Exhibit “C” and fully

incorporated by reference.

8) Broker undertook extensive marketing efforts to list and sell the Subject Property and

Broker believes the sale price is a reasonable price reflective of the fair market value

of the Subject Property. Broker marketed the Subject Property on the MLS, online

websites such as Zillow, and through other various standard marketing efforts (see

Declaration of Cindy Coray.) The Subject Property was initially listed at $90,000.00,

but attracted no buyers at that price. The Subject Property has a floor furnace,

evaporative cooler, and newer roof, but has no garage and the fireplace is

nonfunctional. The Subject Property initially received an offer for $75,000.00, but

Debtor counteroffered at $85,000.00 and the offer was accepted. Broker ran a

comparative market analysis (attached to Declaration of Cindy Coray) and the

comparable properties to the Subject Property were sold at between $80,000 and

$100,000. Broker believes that the Subject Property fair market value is at the lower

end of this range due to the Subject Property’s condition (see Declaration of Cindy

Coray). The proposed buyer of the Subject Property has offered to pay cash. Debtor’s

Broker believes the offer is fair and reasonable, and in the best interest of the Debtor

and her estate. (See Declaration of Cindy Coray)

9) As set out in Exhibit “C,” commissions of $5,100.00 are to be paid to the brokers

facilitating the sale, with other costs of sale in the amount of $1,028.00, totaling

$6,128.00.
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10) Debtor will receive proceeds from the sale in the approximate amount of $3,458.65.

11) The Debtor proposes to pay the liens, encumbrances, and interests as described in the

Estimated Settlement Statement, attached as Exhibit “C,” according to the demands

of interest holders, with the exception of the Internal Revenue Service lien as

described immediately below.

12) The Internal Revenue Service (“IRS”) currently has a secured claim in the

approximate amount of $42,588.86, secured by a blanket lien on all equity in

Debtor’s Property located in Tulare County. Debtor has amended her tax returns for

2006 and 2011 and believes that after these tax returns are processed, Debtor will

have no remaining income tax liability and the IRS lien will be released. Debtor

believes that the equity from this sale, as well as the sales on 15842 Edmiston Ave,

Visalia, CA 93292 (“15842 Edmiston Property”) and 820 South Burke St, Visalia,

CA 93292 (“Burke Property”), will produce total proceeds in excess of the IRS lien.

Debtor, through counsel, has taken steps to expedite the processing of these returns

and likely lien release. However, until the IRS does amend the claim and release the

lien, Debtor requests through this Motion that any proceeds from the sales of The

Court Property, The Burke Property, and The 15842 Edmiston Property be segregated

into a separate interest bearing account pending further order of the Court to the

extent of the IRS’s secured lien, as set forth in more detail below.

13) The sale will have no negative impact on unsecured creditors or the estate, but will

serve to provide more cash on hand for creditors to be paid in an expedited manner.

Debtor agrees to provide the Office of the United States Trustee a copy of the escrow

closing statement within 14 days of the close of escrow as a condition to any approval

of this motion.
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LEGAL ARGUMENT 

The Court has subject matter jurisdiction over this Motion pursuant to the provisions of 

28 U.S.C. §1334 and 11 U.S.C. §363. The Motion is a core proceeding as defined by 28 U.S.C. 

§157(b)(2)(N). Venue is proper pursuant to 28 U.S.C. §1409.

U.S.C. §363, in conjunction with F.R.B.P. 6004, allows a debtor, upon motion and  

opportunity for a hearing, to sell property of the estate other than in the ordinary course of 

business. 11 U.S.C. §363(f) authorizes the Debtor to sell property of the estate free and clear of 

any interest in such property of an entity other than the estate if one or more of the specified 

conditions can be shown: 

1. the sale is permitted by nonbankruptcy law;

2. Such entity consents;

3. Such interest is a lien and the price at which such property is to be sold is greater than

the aggregate value of all liens on such property;

4. Such interest is in bona fide dispute; or

5. Such entity could be compelled, in a legal or equitable proceeding, to accept a money

satisfaction of such interest.

See 11 U.S.C. §363(f). 

In the case at bar, Debtor submits that section 363(f)(4) applies. There exists a bona fide 

dispute with the Internal Revenue Service over the amount and validity of its lien encumbering 

the Subject Property. As described above, Debtor believes that the IRS secured claim will be 

zero after the IRS completes processing of her amended returns (see Declaration of Michele 

Mayer). Debtor is hopeful that the IRS claim will be amended by the time of the hearing on this 

matter, and the lien released. However, if the IRS claim is not amended and the lien not released 

by the time of the sale, Debtor requests authority to sell the Subject Property free and clear of the 

IRS lien and to place the proceeds in a segregated, interest-bearing account pending resolution of 

the IRS claim and further Court order. 
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Debtor does not anticipate any disputes with any other party holding encumbrances as 

part of this sale, and will pay all such parties their demands in full from the closing of the sale. 

The offer made in this proposed sale exceeds the total encumbrances and costs of sale required to 

complete the sale. Thus, the proposed sale would provide net proceeds, as well as eliminating 

secured debts, to the combined benefit of the estate. The proceeds will be used to increase 

Debtor’s available funds, so that she may pay her creditors faster through her forthcoming 

chapter 11 Plan. 

The purchaser of the Subject Property is purchasing said property in good faith. A good 

faith purchaser, as defined in §363(m) of the Bankruptcy Code, is one who purchases for “value” 

and where there is no fraud or collusion in the bidding process. See In re Filtercorp, Inc., 163 

F.3d 570 (9th Cir. 1998). A good faith buyer has been further described as “one who buys ‘in

good faith’ and ‘for value’” See Ewell v. Diebert (In re Ewell), 958 F.2d 276,281 (9th Cir. 1992). 

A lack of good faith is typically shown by “fraud, collusion between the purchaser and other 

bidders or the trustee, or an attempt to take grossly unfair advantage of other bidders.” See 

Community Thrit & Loan v. Suchy (In re Suchy), 786 F.2d 900, 902 (9th Cir. 1985) 

Here, the buyer is purchasing the property in cash for their own use or investment. The 

buyer is neither an insider nor affiliate of the Debtor, and there is no prior relationship between 

the buyer and the Debtor. There is no known fraud or collusion with respect to the sale. The sale 

agreement was negotiated at arms length and constitutes a good faith purchase in accordance 

with the Bankruptcy Code. The Debtor believes that the proposed sale is in the best interest of 

the estate (see Declaration of Michele Mayer). The Debtor, and her realtor, also believe that the 

Subject Property has been adequately exposed to the market and that the sale price is the 

maximum price the Subject Property could be expected to sell for under the current conditions. 
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As such, Debtor submits that the sale constitutes a good faith purchase in accordance with the 

Bankruptcy Code. 

Finally, the sale is supported by a reasonable business justification that will benefit the 

estate. 11 U.S.C. §363 allows a trustee to sell property of the estate outside the ordinary course 

of business. See 11 U.S.C. 363(b)(1). Section 363 applies equally to debtors in possession, who 

have the rights and powers of a trustee. See 11 U.S.C. §1107(a) A trustee or Chapter 11 debtor in 

possession may sell assets outside of the ordinary course of business under section 363 prior to 

acceptance of and outside of a plan of reorganization. See Stephens Industries, Inc. v. McClung, 

789 F.2d 386,389 (6th. Cir. 1986); Institutional Creditors of Continental Air Lines Inc. v. 

Continental Air lines, Inc. (In re Continental Air Lines Inc.), 788 F.2d 143 (3d Cir. 1986); 

Committee of Equity Security Holders v. Lionel Corp, (In re Lionel Corp.), 722 F.2d 1063, 1071 

(2d. Cir. 1983). 

Before approving a proposed sale, courts require that the trustee or debtor in possession 

articulate some business justification for the sale. See, e.g. Walter v. Sunwest Bank (in re Walter), 

83 B.R. 14, 19-20 (9th Cir. BAP 1988), citing in re Continental Air Lines Inc., 780 F.2d 1223 (5th 

Cir. 1986)). Here, the proposed sale will generate funds for the estate, and will relieve the estate 

of the Subject Property’s negative cash flow, to the combined benefit of creditors of the estate. 

Therefore, Debtor submits that a clear business justification has been shown. 

THE DEBTOR REQUESTS AUTHORITY TO CLOSE IMMEDIATELY UPON 

APPROVAL OF THE SALE 

Federal Rule of Bankruptcy Procedure Rule 6004(h) states: “an order authorizing the use, 

sale, or lease of property other than cash collateral is stayed until the expiration of 14 days after 

the entry of the order, unless the court orders otherwise.” (emphasis added). The 1999 
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Amendment by the Committee Notes on Rules (GAP Report) clarifies that “The court may, in its 

discretion, order that Rule 6004(g) [now 6004(h) is not applicable so that the property may be 

used, sold, or leased immediately in accordance with the order entered by the court.” The Debtor 

anticipates closing escrow imminently after the hearing on this Motion, if the Motion is 

approved, for a number of reasons including ensuring that the buyer does not back out of the 

proposed sale. For these reasons, the Debtor requests that the Court order and authorize that the 

sale may be effectuated immediately upon entry of its order. 

WHEREFORE, Debtor and Debtor-in-Possession Michele Ann Mayer prays for an order: 

1) Authorizing the sale of the Debtor’s Real Property located at 612 S. Court St, Visalia, CA 

93277;

2) Authorizing the payment of commissions, taxes, and fees related to the sale in the amount 

of $6,128.00;

3) Authorizing the Debtor to close the sale immediately upon approval by the court;

4) Authorizing any funds received, to the extent of the lien claimed by the IRS, to be held in 

a separate interest-bearing account pending resolution of the IRS secured claim; and,

5) For any such other and further relief as the Court may deem just and proper. 

RESPECTFULLY SUBMITTED: LAW OFFICES OF ANDREW A. MOHER 

Dated: July 17, 2017 By:  /s/ Andrew A. Moher  

/s/ Andrew A. Moher, Attorney for Debtor 
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ANDREW A. MOHER. SBN: 257605 
LAW OFFICES OF ANDREW A. MOHER 
10505 Sorrento Valley Rd, Suite 430 
San Diego, CA 92121 
Telephone: 619-269-6204 
Facsimile: 619-923-3303 
Attorney for Debtor Michele Ann Mayer 
 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

In Re: 

Michele Ann Mayer 

 

Case No. 16-07171-LA11 

CHAPTER 11 

 

DECLARATION OF MICHELE ANN 

MAYER IN SUPPORT OF MOTION 

FOR AUTHORITY TO SELL REAL 

PROPERTY UNDER 11 U.S.C. §363 

and F.R.B.P. 6004 

 

Judge: Hon. Louise D. Adler 

 

 

  

 I, Michele Ann Mayer, hereby declare: 

1. I have personal knowledge of the facts contained in this Declaration, except as to 

any matters alleged upon information and belief and as to those matters I believe them to be true. 

If called as a witness, I could and would so testify thereto. 

2. I am the owner of the Real Property located at 612 Court St, Visalia, CA 92377. 

(“The Subject Property”) I disclosed this property on the schedule “A” of my bankruptcy petition 

and all other relevant documents. 

3. I have entered into an agreement to sell the Subject Property. The agreed price is 

$85,000.00. I am attaching a true and correct copy of the Sales Agreement as Exhibit “B” and the 

Estimated Settlement Statement as Exhibit “C”. 
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4. I believe that the agreed sales price is an accurate reflection of the fair market 

value of the home, and I and my real estate broker worked to get the best possible value from the 

sale of the Subject Property.  

5. The Subject Property is encumbered by one Note and Deeds of Trust in favor of 

Lakeview Servicing LLC, as noted in my Motion for Authority to Sell. I have reviewed the 

information on the encumbrances in the Motion and to the best of my knowledge those amounts 

are a complete and correct accounting of the parties and amounts owed regarding encumbrances 

on the Subject Property. 

6. As set out in the settlement statement, commissions of $5,100.00 are to be paid to 

the brokers facilitating the sale, with other costs of sale of $1,028.00, totaling $6,128.00. I will 

receive proceeds from the sale in the approximate amount of $3,756.70, per the Estimated 

Settlement Statement. 

7. The IRS has a tax lien on all of my properties in Tulare County stemming from 

income tax liability for the years 2006 and 2011. I filed amended returns for these years 

approximately two months ago and believe I will have no tax liability once those returns are 

processed, and that the IRS will release the lien. I am hopeful that the lien will be released before 

this property and the other properties are sold. However, if the IRS claim and lien are not 

resolved, I would request the Court to allow the funds from these sales to be segregated into a 

separate, interest-bearing account pending resolution of the IRS claims.  

8. The sale will have no negative impact on unsecured creditors for the estate as it 

will allow me to pay my creditors faster. 

 

I declare under penalty of perjury under the laws of the United States of America that the 
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correct to the best of my knou,ledge. Executed tt i" f { day of JLrly, 2017,

u, Wk*o^u

DE,CLARATION

fbregoing is true

Case 16-07171-LA11    Filed 07/19/17    Entered 07/19/17 15:16:51    Doc 84    Pg. 11 of
 35



Case 16-07171-LA11    Filed 07/19/17    Entered 07/19/17 15:16:51    Doc 84    Pg. 12 of
 35



Case 16-07171-LA11    Filed 07/19/17    Entered 07/19/17 15:16:51    Doc 84    Pg. 13 of
 35



Case 16-07171-LA11    Filed 07/19/17    Entered 07/19/17 15:16:51    Doc 84    Pg. 14 of
 35



Exhibit “A” 

To Coray 
Declaration
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7/5/2017 Reporting

http://loginlax.rapmls.com/Reports/ReportViewer.aspx?hidMLS=VISA&Report_Format=HTML&SessionNumber=135229974 1/1

Print Report Export to Excel

CMA Report

Listings as of 7/5/2017 4:23:57 PM
Page 1

Residential
Sold
Address City Map Bd Bth SqFt LotSz Year WA* Date $/SqFt DOM/

CDOM
Orig Price List Price Sale Price SP % LP

1109 W Myrtle Ave Visalia 2 1 (1 0 0 0) 878 6000 sf 1922 01/24/17 91.12 1/1 80,000,000 80,000 80,000 100.00
4730 W Iris Ave Visalia 2 2 (1 0 1 0) 999 2100 sf 1983 P 02/10/17 85.09 567/567 115,900 99,990 85,000 85.01
1641 N Tipton St Visalia 2 1 (1 0 0 0) 892 sf 1981 04/18/17 110.99 20/20 94,500 94,500 99,000 104.76
214 E Houston Ave Visalia 2 1 (1 0 0 0) 875 4200 sf 1979 03/17/17 114.29 7/7 100,000 100,000 100,000 100.00
Listing Count 4 Averages 911 100.37 149/149 20,077,600 93,623 91,000 97.44

High 100,000 Low 80,000 Median 92,000
Property Type Count 4  Averages 911 100.37 149/149 20,077,600 93,623 91,000

Presented By: Cindy J Coray Lic: 01290049 / Modern Broker, Inc. Phone: 559-905-3716
Featured properties may not be listed by the office/agent presenting this brochure.

Information has not been verified, is not guaranteed and is subject to change.
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Subtotals $81,243,30 $85,ooo.oo
Due To Seller $3,756.70
Totals s85,000.00 $85,000.00

SUBSTITUTE FORM 1099 SELLER STATEMENT: The information contained herein is important tax information and is being furnished to
the lnternal Revenue Service. lf you are required to file a return, a negligence penalty or other sanction will be imposed on you if this
item is required to be reported and the IRS determines that it has not been reported. SELLER INSTRUCIIONS: lf thls real estate was our
principal residence, file form 21 1 9, Sale or Exchange of Principal f,esidence, for any gairy with your income tax return; for other
transactions, complete the applicable parts of form 4797, Farm 6252 and./or Schedule D (Form 1040). This transaction does not need
to be reported on Form 1099-5 lf you sign a certification containing assurances that any capital gain ftom this transaction will be
exempt from tax under new IRS Code Section 121. You are required by law to provide the Settlement Agent with your correct taxpayer
identafication number, lf you do not provide the Settlement Agent with your correct taxpayer ldentification number, you may be
subject to civil or criminal penalties imposed by law.

Acknowledgernent

We/l have carefully reviewed the ALTA Settlement Statement and find it to be a true and accurate statement of all receipts and
disbursements made on my account or by me in this transaction and further certify that I have received a copy of the ALTA

Settlement Statement. We/l authorize Stewart Title of California, lnc to cause the funds to be disbursed in accordance with this
statement.

I have carefully reviewed the Settlement Statement and to the best of my knowledge and belief, it is a true and accurate statement of
all receipts and disbursements made on my account or by me in this transaction. I further certify that I have received a copy of
Settlement Statement. The Settlement Agent does not warrant or represent the accuracy of information provided by any party.
including information concerning POC ltems and information supplied by the lender in this transaction appearing on this Settlement
Statement pertaining to "Comparison of Loan Estimate, Closing Disclosure and Settlement Statement Charges" and "Loan Terrns', and
the partles hold harmless the Settlement Agent as to any inaccuracies in such matters. The partles have read the above sentences,
recognize that the lrereinare material, agree to same, and recognizeTitle Company is relying on the same,

Michele

Copyriaht 2015 Amerl(an Laiid Tltle Asoclatltr.
All rights reserved.

File# 011-80-267107

Printed on July 18, ZOL7 at 3;33 PMPage 2 of 2
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