
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In re:

MORIN BRICK COMPANY,

Debtor.

Chapter 11

Case No. 08-21022

ORDER PURSUANT TO 11 U.S.C. §§ 105, 363 AND 365 GRANTING DEBTOR’S 
MOTION FOR ORDER APPROVING SALE OF SUBSTANTIALLY ALL OF

ITS ASSETS TO HILLCREST MANAGEMENT, LLC OR ITS ASSIGNEE,
FREE AND CLEAR OF LIENS, CLAIMS AND ENCUMBRANCES AND

FOR APPROVAL OF THE ASSUMPTION AND ASSIGNMENT OF

Upon the motion (the “

CERTAIN LEASES AND EXECUTORY CONTRACTS

Motion”) filed by the above captioned Debtor (the “Debtor”) on 

March 12, 2009 requesting entry of an Order For Authority To Sell Substantially All Assets to 

Hillcrest Management, LLC Free and Clear of Liens, Claims and Encumbrances and for 

Approval of the Assumption and Assignment of Certain Leases and Executory Contracts (the 

“Sale Motion”); and based upon the Order Approving Bidding Procedures dated March 16, 2009

(the “Bidding Procedures Order”) approving certain bidding and auction procedures and 

approving the form of notice of the sale hearing (the “Sale Hearing”); and due notice of the Sale 

Motion and relief sought therein and of the Sale Hearing having been given to all parties entitled 

thereto under the Bidding Procedures Order, as evidenced by the certificates of service filed with 

the Bankruptcy Court; and upon the record of the Sale Hearing; and based on the pleadings, 

testimony of witnesses, if any, and arguments of counsel, and good and sufficient cause 

appearing therefor;
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IT IS HEREBY FOUND AND DETERMINED THAT:

A. The findings and conclusions set forth herein constitute the Bankruptcy Court’s 

findings of fact and conclusions of law pursuant to Rule 52 of the Federal Rules of Civil 

Procedure, made applicable to this proceeding pursuant to Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”) 7052 and 9014.  To the extent any of the following findings 

of fact constitute conclusions of law, they are adopted as such.  To the extent any of the 

following conclusions of law constitute findings of fact, they are adopted as such.

B. The Bankruptcy Court has jurisdiction and authority to hear and determine the 

Sale Motion pursuant to 28 U.S.C. §§ 1334 and 157(b)(2)(A) and (N).  Venue of this case in this 

district is proper under 28 U.S.C. § 1409.  The statutory predicates for the relief sought herein 

are sections 105, 363, and 365 of the Bankruptcy Code, and Bankruptcy Rules 2002, 6004 and 

6006 and Local Rule 83.6.

C. The Debtor has followed the procedures for giving notice of the Sale Motion and 

the Sale Hearing,1

D. A reasonable opportunity to object or be heard regarding the requested relief has 

been afforded to all interested persons and entities as outlined in the Bidding Procedures Order

and other filings relating to the sale transaction.

as set forth in the Bidding Procedures Order. Proper, timely and adequate 

notice of the Sale Motion and the Sale Hearing has been provided in accordance with Section 

102(1) of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006 and 9014 and the 

Bidding Procedures Order, and no other or further notice of the Sale Motion, the Sale Hearing or 

the entry of this Sale Order is required.

1 Unless defined herein, all capitalized terms shall have the same meanings ascribed to them in the Asset Purchase 
Agreement attached to the Sale Motion as Exhibit A..
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E. On September 3, 2008 the Debtor filed voluntary petitions for relief under 

chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of 

Maine (the “Bankruptcy Court”).  The Debtor is in the business of brick manufacturing and 

masonry product sales.

F. The Debtor has demonstrated a sufficient basis and the existence of exigent 

circumstances requiring it to sell and/or assume and assign the Acquired Assets under Section 

363 and 365 of the United States Bankruptcy Code 11 U.S.C. §§ 101 et seq. as amended (the 

“Bankruptcy Code”), and such actions are appropriate exercises of the Debtor’s business 

judgment.  Approval of the Sale Motion and the Asset Purchase Agreement dated as of March 

16, 2009 (the “APA”) entered into by and between the Debtor and Hillcrest Management, LLC 

(or an Affiliate of Hillcrest Management, LLC, hereinafter “Hillcrest”) and the consummation 

of the transactions contemplated thereby are in the best interests of the Debtor, its creditors, and 

its estate.

G. The Debtor has adequately and appropriately marketed the Acquired Assets 

through, inter alia, the dissemination of information relating to the Acquired Assets to potential 

purchasers over the past  months, the opportunity of any interested party to conduct due 

diligence, by negotiations with parties other than Hillcrest and by the notice of the Sale Hearing.

H. No consents or approvals other than those provided for in the APA are required 

for the Debtor to consummate the transactions described in the APA.

I. The Debtor has full corporate power and authority to execute the APA and all 

other documents contemplated thereby, and the sale of the Acquired Assets by the Debtor has 

been duly and validly authorized by all necessary corporate action of the Debtor.
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J. Approval of the APA and consummation of the sale transactions at issue in the 

APA and the Sale Motion at this time are in the best interests of the Debtor, its creditors, its

estate, and other parties in interest.

K. The Debtor has demonstrated good and sufficient business justification for the 

sale of the Acquired Assets pursuant to section 363(b) of the Bankruptcy Code outside of a plan 

of reorganization in that, among other things: 

1. A sale pursuant to section 363(b) is likely to produce a greater 
return to creditors in the Debtor’s case than if the Acquired Assets 
were sold in connection with a plan of reorganization, because the 
unavoidable delay and expense required to confirm such a plan 
would deprive the Debtor’s estate of the opportunity to realize the 
maximum value of the Acquired Assets available through an 
immediate sale of a going-concern business and the increased 
delay associated with a plan of reorganization may jeopardize the 
consummation of the sale of the Acquired Assets or any attempt to 
generate a going-concern sale of the Acquired Assets; and

2. A sale to Hillcrest of the Acquired Assets at this time will result in 
the highest possible sale price.

L. Hillcrest is hereby found to be acting in good faith within the meaning of section 

363(m) of the Bankruptcy Code in closing the transactions contemplated by the APA.  The 

transfer of the Acquired Assets pursuant to the APA (a) are or will be legal, valid and effective 

transfers of property of the Debtor’s estate to Hillcrest, and (b) vests or will vest Hillcrest with 

all right, title, and interest of the Debtor in and to the Acquired Assets free and clear of all liens, 

claims, mortgages and encumbrances pursuant to section 363(f) of the Bankruptcy Code, as and 

to the extent provided in this Sale Order and the APA, with all valid liens, claims, mortgages and 

encumbrances on the Acquired Assets to attach to the Purchase Price.  The Bankruptcy Court has 

jurisdiction to authorize and approve the transfer of all of the Acquired Assets pursuant to the 

terms of this Sale Order and the APA.
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M. The terms and conditions of the APA are fair and reasonable.  The APA 

represents the highest and best offer for the Acquired Assets.  The Purchase Price is fair and 

reasonable and constitutes reasonably equivalent value for the Acquired Assets under the 

Bankruptcy Code and applicable law.

N. The APA was proposed, negotiated, and entered into by the parties without 

collusion, in good faith, and from arm’s length bargaining positions.  Neither the Debtor nor 

Hillcrest has engaged in any conduct that would cause or permit the APA to be avoided under 

Section 363(n) of the Bankruptcy Code.

O. The sale must be approved and consummated promptly in order to maximize the 

value of the Debtor’s business and assets.

P. Hillcrest would not have entered into the APA and would not consummate the 

transactions contemplated thereby, thus adversely affecting the Debtor, its estate, and its

creditors, if the sale of the Acquired Assets to Hillcrest and the assignment of the Assigned 

Contracts to Hillcrest were not free and clear of all interests, liens, claims and encumbrances of 

any kind or nature whatsoever except for the Assumed Liabilities, or if Hillcrest would, or in the 

future could, be liable for any of the interests.

Q. The Debtor may sell the Acquired Assets free and clear of all interests, liens, 

claims and encumbrances of any kind or nature whatsoever because, in each case, one or more of 

the standards set forth in 11 U.S.C. § 363(f)(1)-(5) has been satisfied.  Those non-debtor parties 

with interests in the Debtor’s assets who did not object, or who withdrew their objections, to the 

sale or the Sale Motion are deemed to have consented pursuant to 11 U.S.C. §§ 363(f)(2) and 

365.  Those non-debtor parties with interests in the Debtor’s assets who did object fall within one 

or more of the other subsections of 11 U.S.C. §§ 363(f) and 365 and are adequately protected by 
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having their interests, if any, attach to the cash proceeds of the sale ultimately attributable to the 

property against or in which they claim an interest.

R. The transfers contemplated by the APA do not and shall not subject Hillcrest to 

any liability for claims against the Debtor by reason of such transfers under the laws of the 

United States, any state, territory or possession thereof, including claims relating to the operation 

of the Debtor’s businesses before the Closing Date, except as specifically provided in the APA.

S. The Debtor may assume the Assigned Contracts identified in the APA and assign 

each of them to Hillcrest  pursuant to Sections 363 and 365 of the Bankruptcy Code and this 

Order notwithstanding any anti-assignment clause or other provision in the Assigned Contracts 

granting rights or privileges personal to the Debtor or otherwise tending to limit Hillcrest’s use, 

enjoyment or benefit of the full panoply of rights and privileges under such Assigned Contract or 

Leases, as provided by Section 365(f) of the Bankruptcy Code.  The assumption and assignment 

of the Assigned Contracts is in the best interest of the Debtor and its estate, creditors and other 

parties in interest, representing the reasonable exercise of sound and prudent business judgment 

by the Debtor. Hillcrest and the Debtor have provided evidence of adequate assurance of future 

performance by Hillcrest under each of the Assigned Contracts to the non-debtor counterparties.  

The Debtor is assuming and assigning only the Assigned Contracts at this time and the Debtor 

retains the right to assume or reject any executory contract or unexpired lease to which it is a

party that is not an Assigned Contract or Lease.

T. The Debtor (i) has cured, or has provided adequate assurance of cure, of any 

default existing prior to the date hereof under any of the Assigned Contracts, within the meaning 

of 11 U.S.C. § 365(b)(1)(A), and (ii) has provided compensation or adequate assurance of 

compensation to any party for any actual pecuniary loss to such party resulting from a default 
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prior to the date hereof under any of the Assigned Contracts, within the meaning of 11 U.S.C. 

§365(b)(1)(B).

U. The sale of the Acquired Assets is exempt from any taxes, including, without 

limitation, any sales, recording, or other transfer taxes or fees otherwise applicable, pursuant to 

the provisions of the Bankruptcy Code.

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED THAT:

General Provisions

1. The Sale Motion is GRANTED, as further described herein.

2. All objections to the Sale Motion have either been resolved or are overruled.

Approval of the APA

3. The APA, and all of the terms and conditions thereof, are hereby approved.

4. The sale to Hillcrest is approved pursuant to Sections 105, 363, 365 and 1146(a) 

of the Bankruptcy Code, and the Debtor and Hillcrest are directed and authorized to immediately 

take such actions as are necessary to consummate and implement the APA.  The terms and 

conditions of the APA are hereby approved in all respects.

5. Pursuant to Section 363(b) of the Bankruptcy Code, the Debtor is hereby 

authorized and empowered to fully assume, perform under, consummate, and implement the 

APA, together with such additional instruments and documents as may be reasonably necessary 

or desirable to implement the APA, and to take all further actions as may reasonably be 

requested by Hillcrest for the purpose of assigning, transferring, granting, conveying and 

conferring to Hillcrest, or reducing to Hillcrest’s possession, any or all of the Acquired Assets, or 
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as may be necessary or appropriate to the performance of the obligations contemplated by the 

APA.

Transfer of Assets

6. Pursuant to Section 363(f) of the Bankruptcy Code, the Acquired Assets shall be 

transferred to Hillcrest and, upon the closing under the APA, shall be free and clear, unless 

otherwise specified in the APA, of all liens, claims, encumbrances and interests, whether arising 

prior to or subsequent to the commencement of the Debtor’s chapter 11 case, and whether 

imposed by agreement, understanding, law, equity or otherwise, with all such liens, claims, 

encumbrances and interests to attach to the Purchase Price in the order of their priority, with the 

same validity, force and effect which they now have as against the Acquired Assets. Without 

limiting the generality of the foregoing, (a) the sale proceeds shall be distributed at or 

immediately after closing in the order and in the amounts set forth in Exhibit A to this Order,

and (b) Bank of America, N.A. (“Bank of America”) shall retain and have a perfected first 

priority interest in all of the Excluded Assets other than as set forth in those certain post-petition  

financing orders entered by this Court, and the right to collect and/or liquidate, as appropriate 

and without further order of this Court, the Excluded Assets identified in paragraphs(b), (e) 

(limited to collecting Tax rebates or refunds arising out of the Pre-Closing Period), (i) and (j).

All taxing authorities are hereby authorized and directed to send to the Bank any and all refunds 

and rebates owed to the Debtor arising out of the Pre-Closing Period. Hillcrest and the Debtor 

agree to immediately turnover to Bank of America any tax refunds or rebates that are attributable 

to the Pre-Closing Period.  Bank of America and the Debtor agree to immediately turnover to 

Hillcrest any tax refunds or rebates that are attributable to the Post-Closing Period. Without 

limiting the generality of the foregoing, Bank of America shall have the authority to collect Aged 

Case 08-21022    Doc 240    Filed 03/25/09    Entered 03/25/09 15:05:35    Desc Main
 Document      Page 8 of 16




9

Accounts Receivable, other than the Additional Discounted Accounts Receivable,-, and all 

account debtors are authorized and directed to pay to Bank of America such Aged Accounts 

Receivable.     

6A. Cash Distributions.

(a) Distributions of Proceeds.  Any payment made pursuant to and to the 
persons listed in paragraphs 6, 7 and 8 on Exhibit A (for purposes of this 
paragraph 6A, the “Claimants”) shall be made by check drawn on a 
domestic bank.  

(b) Delivery of Distributions.  Subject to Bankruptcy Rule 9010, all payments 
to Claimants shall be made at the address of such holder as set forth on 
any proof of claim filed in this case, or if no proof of claim was filed then  
on the schedules filed with the Bankruptcy Court, on the books and 
records of the Debtors or their agents, or in accordance with any change of 
address received by the Debtor prior to the issuance of the payment.  The 
distributions to the Claimants shall be made by counsel to the Debtor 
unless such counsel makes arrangements for the distributions to be made 
by another person.  As an accommodation to Debtor’s counsel, counsel for 
Bank of America has agreed to print and mail the distribution checks in 
the amounts and to the addresses furnished by the Debtor.  Counsel for 
Bank of America shall have no duty to independently investigate or 
confirm the amounts of the distribution checks or the addresses to which 
they shall be sent.  Neither the Debtor, nor the Debtor’s counsel, nor the 
Committee of Unsecured Creditors, nor its counsel, nor Bank of America, 
nor its counsel (collectively, the “Disbursing Parties”), shall be liable to 
any party provided that the distribution checks are written and mailed in 
compliance with this Paragraph 6A.  The Disbursing Agent shall have no 
obligation to make any distribution for an amount less than Three Dollars
($3.00) as set forth on Schedule 1 to Exhibit A.

(c) Distributions to Holders as of Confirmation Date.  As of the date of entry 
of this Order, the claims register relating to the parties identified in this 
paragraph 6A shall be closed.  There shall be no further changes made to 
the identity of the record holder of any such claim.  The Disbursing Parties 
shall have no obligation to recognize any transfer of any claim occurring 
after the entry of this Order.  The Disbursing Parties shall be authorized 
and entitled to recognize and deal for all purposes under this Order with 
only those record holders stated on the applicable claims register at the 
close of business on the date of entry of this Order.

(d) Undeliverable and Unclaimed Distributions.  If any Claimant’s 
distribution is returned as undeliverable, no further distributions to such 
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Claimant shall be made unless and until the holder notifies the Debtor’s 
counsel in writing of such Claimant’s then current address, at which time 
all missed distributions shall, subject to the final sentence of this 
paragraph, be made as soon as is practicable to such holder, without 
interest.  Checks issued to the Claimants shall be null and void if not 
negotiated within one-hundred and twenty (120) days after the date of 
issuance thereof.  All claims for undeliverable distributions or voided 
checks shall be made on or before the expiration of the one hundred and 
twenty (120) period. After such dates, all undeliverable distributions shall 
be deemed unclaimed property under Code § 347(b) and shall become
property of Bank of America and the Claimant’s claim in the amount set 
forth on Exhibit A and/or Schedule 1 shall be deemed disallowed.  The 
Claimant for which any undeliverable distribution has been deemed 
unclaimed property under Code § 347(b) shall not be entitled to any other 
or further distribution in connection with this case on account of such 
claim.  All undistributed funds remaining from the carve-out from sale 
proceeds for items 6, 7 and 8 on Exhibit A after distributions are made in 
compliance with this Order shall be paid to and shall be the property of 
Bank of America without any further order of this Court.

7. All persons or entities holding liens, claims, encumbrances or interests of any 

kind and nature with respect to the Acquired Assets are hereby barred from asserting such liens, 

claims, encumbrances or interests of any kind and nature against Hillcrest, its successors or 

assigns, or the Acquired Assets.

8. The transfer of the Acquired Asset to Hillcrest pursuant to the APA constitutes a

legal, valid, and effective transfer of the Acquired Assets, and shall vest Hillcrest with all right, 

title, and interest of the Debtor in and to the Acquired Assets free and clear of all interests, liens, 

claims and encumbrances of any kind or nature whatsoever.

Assumption and Assignment to Purchasers of Assigned Contracts

9. Pursuant to 11 U.S.C. §§ 105(a) and 365, and subject to and conditioned upon the 

Closing of the Sale, the Debtor’s assumption and assignment to Hillcrest, and Hillcrest’s 

assumption on the terms set forth in the APA, of the Assigned Contracts is hereby approved, and 

the requirements of 11 U.S.C. § 365(b)(1) with respect thereto are hereby deemed satisfied.
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10. The Debtor is hereby authorized and directed in accordance with 11 U.S.C. §§ 

105(a) and 365 to (a) assume and assign to Hillcrest, effective upon the Closing of the Sale, the 

Assigned Contracts free and clear of all interests, liens, claims and encumbrances of any kind or 

nature whatsoever, and (b) execute and deliver to Hillcrest such documents or other instruments 

as may be necessary to assign and transfer the Assigned Contracts to Hillcrest.

11. The Assigned Contracts shall be transferred to, and remain in full force and effect 

for the benefit of Hillcrest in accordance with their respective terms, notwithstanding any 

provision in any such Assigned Contract (including those of the type described in sections 

365(b)(2) and (f) of the Bankruptcy Code) that prohibits, restricts, or conditions such assignment 

or transfer and, pursuant to 11 U.S.C. §365(k), the Debtor shall be relieved from any further 

liability with respect to the Assigned Contracts after such assignment to and assumption by 

Hillcrest.

12. All defaults or other obligations of the Debtor under the Assigned Contracts

arising or accruing prior to the date of this Order (without giving effect to any acceleration 

clauses or any default provisions of the kind specified in section 365(b)(2) of the Bankruptcy 

Code) shall be deemed cured upon payment at the Closing of the Sale or as soon thereafter as 

practicable of the Cure Amounts, if any, set forth on Exhibit 1 hereto (the “Cure Amounts”) with 

respect to each of the Assigned Contracts.

13. Except for the obligation to pay the Cure Amounts, each non-debtor party to an 

Assigned Contract hereby is forever barred, estopped, and permanently enjoined from asserting 

against the Debtor or Hillcrest, or the property of any of them, any default existing as of the date

of the Sale Hearing, whether declared or undeclared or known or unknown, or, against Hillcrest,

any counterclaim, defense, setoff or any other claim asserted or assertable against the Debtor.
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14. The failure of the Debtor or Hillcrest to enforce at any time one or more terms or 

conditions of any Assigned Contract shall not be a waiver of such terms or conditions, or of 

Hillcrest’s rights to enforce every term and condition of the Assigned Contracts.

15. Any provisions in any Assigned Contract that prohibit or condition the 

assignment of any Assigned Contract or allow the non-debtor party to such Assigned Contract to 

terminate, recapture, impose any penalty, condition a renewal or extension, or modify or limit 

any term or condition upon the assignment of such Assigned Contract, constitute unenforceable 

anti-assignment provisions that are void and of no force and effect.  All other requirements and 

conditions under Sections 363 and 365 of the Bankruptcy Code for the assumption by the Debtor

and assignment to Hillcrest of the Assigned Contracts have been satisfied.  Upon the Closing, in 

accordance with Sections 363 and 365 of the Bankruptcy Code, Hillcrest shall be fully and 

irrevocably vested with all rights, title, privilege and interest of the Debtor under the applicable 

Assigned Contracts.

Additional Provisions

16. Hillcrest shall have no liability or responsibility for any liabilities or other 

obligations of the Debtor arising under or related to such Acquired Assets, accept as set forth in 

the APA as Assumed Liabilities.  Without limiting the generality of the foregoing, Hillcrest shall 

not be liable for: (i) any fixed, unliquidated or contingent claims against the Debtor or any of its 

predecessors or affiliates, whether based upon successor or vicarious liability or otherwise, and 

whether any of such items are known or unknown as of the Closing Date; (ii) any violation or 

alleged violation of any Environmental Laws; or (iii) liabilities under any pension, ERISA, tax, 

employment, labor, employment or antidiscrimination laws or regulations, any products liability 

law, or any other liability related to the Debtor or the Excluded Assets.
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17. On and after the Closing Date, each of the Debtor’s creditors asserting a lien in 

any of the Acquired Assets is authorized and directed to execute such documents and take all 

other actions as may be necessary to release its liens on or against the Acquired Assets being 

transferred pursuant to the APA, as such liens may have been recorded or otherwise exist; 

provided that the failure of any such creditors to comply with the provisions of this paragraph 17

shall in no way limit the release, discharge and termination of any such lien against the Acquired

Assets as otherwise provided by this Sale Order.

18. If any person or entity that has filed financing statements, mortgages, mechanic’s 

liens, lis pendens, or other documents or agreements evidencing Liens and other interests of 

record against or in the Acquired Assets shall not have delivered to the Debtor or Hillcrest prior 

to the Closing, in proper form for filing and executed by the appropriate parties, termination 

statements, instruments of satisfactions, releases of all Liens and other interests that the person 

has with respect to the Acquired Assets, then, subject to the occurrence of the Closing, (a) each 

of the Debtor and Hillcrest is hereby authorized to execute and file such statements, instruments, 

releases and other documents on behalf of such person or entity with respect to the Acquired

Assets; and (b) Hillcrest is hereby authorized to file, register, or otherwise record a certified copy 

of this Sale Order, which, once filed, registered or otherwise recorded, shall constitute conclusive 

evidence of the release of all Liens and other interests against or in the Acquired Assets except 

Assumed Liabilities.

19. The automatic stay provisions of Section 362 of the Bankruptcy Code are vacated 

and modified to the extent necessary to implement the terms and provisions of the APA and the 

provisions of this Sale Order.
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20. As to the APA and Acquired Assets transferred thereby, this Sale Order (a) is and 

shall be effective as a determination that, on the Closing Date and the payment of the Purchase 

Price required to be paid on the Closing Date, all liens existing as to the Acquired Assets prior to 

the Closing Date have been unconditionally released, discharged; and (b) is and shall be binding 

upon and govern the acts of all persons or entities including without limitation, all filing agents, 

filing officers, title agents, title companies, recorders of mortgages, recorders of deeds, taxing 

authorities, registrars of deeds, registrars of patents, trademarks or other intellectual property, 

administrative agencies, governmental departments, governmental entities, secretaries of state, 

federal, state, and local officials, and all other persons or entities who may be required by 

operation of law or contract, to accept, file, register or otherwise record or release any documents 

or instruments.

21. All persons or entities who are presently, or on the Closing Date may be, in 

possession of some or all of the Acquired Assets are hereby directed to surrender possession of 

the Acquired Assets to Hillcrest on the Closing Date.

22. Article 6 of the Uniform Commercial Code governing Bulk Sale Transfers is not 

applicable to the sale of the Acquired Assets to Hillcrest.

23. The Bankruptcy Court retains jurisdiction to (i) enforce and implement the terms 

and provisions of the APA, all amendments thereto, any waivers and consents thereunder, and of 

each of the agreements executed in connection therewith; (ii) compel delivery of the Acquired

Assets to Hillcrest; (iii) compel delivery of the Purchase Price; (iv) compel specific performance 

of the Debtor’s and Hillcrest’s obligations under the APA; (v) resolve any disputes arising under 

or related to the APA, except as otherwise provided herein; (vi) interpret, implement and enforce 
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the provisions of this Sale Order; and (vii) determine any disputes relating to or concerning the 

receipt, use, application or retention of the proceeds from the sale of the Acquired Assets.

24. Nothing contained in any plan of reorganization or liquidation confirmed in the 

Bankruptcy Case or the order of confirmation confirming such plan shall conflict with or 

contradict the provisions of the APA or this Sale Order. To the extent that any provision of this 

Sale Order is inconsistent with the provisions of the APA, any prior order, or any pleading with 

respect to the motions in this case, the terms of this Sale Order control.

25. Hillcrest is deemed a buyer in good faith of the Acquired Assets and thus entitled 

to all of the protections afforded by section 363(m) of the Bankruptcy Code.

26. The terms and provisions of the APA, together with the terms and provisions of 

this Sale Order, shall be binding in all respects upon, and shall inure to the benefit of, the Debtor,

the Debtor’s estate and the Debtor’s creditors, Hillcrest and its affiliates, successors and assigns, 

and any affected third parties and persons or entities asserting a claim against or interest in or 

lien on the Debtor’s estate or any of the Acquired Assets, notwithstanding any subsequent 

appointment of any trustee for the Debtor under any chapter of the Bankruptcy Code, as to which 

trustee such terms and provisions likewise shall be binding in all respects. 

27. The APA and any related agreements, documents or other instruments may be 

modified, amended or supplemented by the parties thereto in accordance with the terms thereof 

without further order of the Bankruptcy Court, provided that any such modification, amendment 

or supplement is not material.

28. The failure specifically to include any particular provision of the APA in this Sale 

Order shall not diminish or impair the efficacy of such provision.
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29. The Debtor and Hillcrest are hereby authorized and directed to take all actions 

reasonable and necessary to effectuate the terms of the APA, the transactions contemplated 

thereunder and the provisions of this Sale Order, all without the necessity of any further order of

the Bankruptcy Court.

30. The provisions of Bankruptcy Rules 6004(g) and 6006(d) shall not apply to stay 

consummation of the sale of the Acquired Assets to Hillcrest under the APA, as contemplated in 

the Motion and approved by this Sale Order, and the Debtor and Hillcrest are hereby authorized 

to consummate the transactions contemplated and approved herein immediately upon entry of 

this Sale Order.

31. Any appeal seeking to enjoin or stay consummation of the Proposed Transaction 

(“Appeal”) shall be subject to the appellant depositing or posting a bond in an amount equal to 

the then aggregate purchase price, and applicable damages, pending the outcome of the Appeal.

Dated: March ____, 2009

The Honorable James B. Haines, Jr.
United States Bankruptcy Judge

/s/ James B. Haines, Jr.

 25
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